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PREFACE. 


During  the  past  few  years  the  growth  of  equity 
jurisprudence,  both  in  a  scientific  and  a  practical  as- 
pect, has  been  very  great. 

Thp  decisions  of  the  courts,  especially  in  England, 
have  been  marked  by  a  freshness  and  a  vigor  which 
have  infused  new  life  into  the  whole  body  of  chancery 
law,  and  have  rendered  it  not  only  attractive  to  the 
student,  but  of  immense  usefulness  in  its  application  to 
the  business  affairs  of  men. 

This  practical  usefulness  has  been  extended  by  statute, 
as  well  as  by  judicial  decision;  and  legislation  upon 
this  subject  has,  in  England,  culminated  in  the  passage 
of  the  Supreme  Court  Judicature  Act  of  1873,  by  which 
it  is  provide4  that  the  principles  of  equity  shall  here- 
after be  adopted,  for  the  purposes  of  the  administration 
of  justice,  in  all  the  courts. 

To  a  certain  extent  the  literature  of  this  branch  of 
the  law  has  kept  pace  with  the  growth  of  the  law  itself. 
Treatises  are  constantly  being  produced  in  which  par- 
ticular subjects  connected  with  the  jurisprudence  of 
courts  of  chancery  are  ably  and  elaborately  discussed ; 
and  works  upon  Trusts,  Injunctions,  Fraud,  Estoppels, 
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and  kindred  topics,  have  multiplied  in  the  libraries  of  the 
profession.  Moreover,  in  England,  efforts  have  been 
made  to  generalize  the  progress  which  the  science  of 
equity  has  been  making;  and  several  treatises,  of  a 
more  or  less  comprehensive  character,  have  been  written 
in  which  the  advances  of  the  law  in  this  great  field  of 
justice  have  been  pointed  out. 

In  the  United  States,  however,  scarcely  any  attempt 
has  been  made  recently  in  this  direction.  The  efforts  of 
those  members  of  the  profession  who  have  the  time  and 
inclination  to  devote  themselves  to  legal  literature,  have 
been  directed  towards  the  production  of  treatises  upon 
particular  subjects,  or  to  the  annotation  of  existing 
standard  commentaries.  Hence,  there  seems  to  have 
arisen  a  want  for  some  general  work  in  which  the 
development  and  present  condition  of  equity  jurispru- 
dence should  be  expressed. 

The  present  treatise  is  an  attempt  to  supply  this  want. 
The  effort  has  been  to  explain  the  modem  doctrines  of 
courts  of  equity,  and  to  illustrate  the  manner  in  which 
they  have  been  applied ;  and  at  the  same  time  to  exem- 
plify and  define  the  principles  of  equity  as  they  have 
existed  in  the  English  law  from  the  earliest  times. 

It  will  be  seen  upon  examination  that  the  general 
plan  of  the  treatise  is  based  upon  the  division  suggested 
by  Mr.  Spence  in  his  celebrated  work  upon  the  Jurisdic- 
tion of  the  Court  of  Chancery,  viz..  Equitable  Titles, 
Equitable  Eights,  and  Equitable  Remedies ;  but  that 
the  arrangement  of  the  subdivisions  under  these  general 
heads  is  to  a  great  extent  original. 
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PREFACE.  V 

As  the  present  book  is  designed  for  students  as  well 
as  for  practitioners,  one  great  object  has  been  to  avoid 
*a  superabundance  of  citations  upon  the  one  hand,  and 
upon  the  other  any  omission  of  authorities  by  which 
the  doctrines  stated  in  the  text  ought  to  be  verifiied  and 
illustrated. 

It  cannot  be  hoped  that  the  proper  mean  between 
these  two  extremes  has  been  always  observed ;  but  it  is 
trusted  that  the  authorities  cited  have  been  sufficiently 
numerous  to  give  to  the  practitioner  in  every  State  the 
benefit  of  decisions  of  his  own  courts  upon  the  subjects 
attempted  to  be  explained,  while,  ^t  the  same  time,  care 
has  been  taken  not  to  overcrowd  the  treatise  with  masses 
of  authorities  upon  single  points. 

In  citing  particular  decisions  at  any  length,  selections 

have  generally  been  made  from  the  modem  reports, 
partly  because  such  volumes  are  usually  within  the  con- 
venient reach  of  almost  every  reader,  and  partly  because 
in  them  (and  particularly  those  which  contain  the  deci- 
sions of  the  English  equity  judges  of  the  present  time) 
the  doctrines  sought  to  be  explained  have  been  most 
elaborately  discussed,  and  their  application  most  prac- 
tically illustrated.  For  the  same  and  other  obvious 
reasons,  the  treatises  upon  particular  subjects  which 
have  been  referred  to  have  almost  invariably  been  those 
of  writers  of  the  present  day. 

It  need  hardly  be  said,  however,  that  while,  for  the 
purpose  of  presenting  a  view  of  equity  jurisprudence 
as  it  now  exists,  modern  treatises  have  been  con- 
sulted and  modern  authorities  cited,  yet  at  the  same 
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time  regard  has  been  always  had  to  the  ancient  deci- 
sions wherein  the  principles  of  equity  have  had  their 
birth  and  their  early  development.  Every  writer,  as 
well  as  every  student,  should  always  have  in  his  recol- 
lection the  advice  of  Sir  Edward  Coke,  "that  in  reading 
any  of  these  new  reports  he  neglect  not  the  reading  of 
the  old  books  of  years  reported  in  former  ages,  for 
assuredly  out  of  the  old  fields  must  spring  and  grow 
the  new  corn." 
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Philadelphia,  February,  1874. 
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THE 


PRINCIPLES  OF  EQUITY. 


INTRODUCTION. 


CHAPTER  I. 


RISE  AND  PROGRESS  OF  THE  HIGH  COURT  OF  CHANCERY. 


1.  Definition  of  equity. 

2.  Importance  of  the  historical  Tiew  of 

equity. 
8.  Early  English  courts ;  the  councils  of 
the  king. 

4.  Ordinary  council,  or  curia  regit ;  Ex- 

chequer and  Common  Pleas. 

5.  Court  of  King's  Bench. 

6.  Position  of  the  chancellor. 

7.  Origin  of  his  extraordinary  jurisdic- 

tion. 

8.  Cases  in  which  this  jurisdiction  was 

exercised.    ' 


9.  General  conclusions  deduced  from  the 
above — writ  of  subpoena. 

10.  Progress  of  the  jurisdiction  of  the 

chancellor. 

11.  Changes  in  the  English  system  iutro' 

duced  by  Act  of  August  5,  1878. 

12.  Principles  of  equity  adopted  in  the 

United  States. 
18.  Jurisdiction  of  the  federal  courts. 

14.  Changes  in  mode  of  procedure  in  some 

of  the  States. 

15.  Classification  of  the  States  upon  this 

subject. 


1.  Equity  is  that  system  of  justice  which  was  administered 
by  the  High  Court  of  Chancery  in  England  in  the  exercise  of 
its  extraordinary  jurisdiction. 

This  definition  is  rather  suggestive  than  precise ;  and  invites 
inquiry  rather  than  answers  it.  But  this  must  necessarily  be 
so.  Equity,  in  its  technical  and  scientific  legal  sense,  means 
neither  natural  justice  nor  even  all  that  portion  of  natural  jus- 
tice which  is  susceptible  of  being  judicially  enforced.  It  has, 
when  employed  in  the  language  of  English  law,  a  precise,  definite, 
and  limited  signification,  and  is  used  to  denote  a  system  of  jus- 
tice which  was  administered  in  a  particular  court — the  nature 
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2  RISE   AND   PROGRESS   OF  THE  [CH.  I. 

and  extent  of  which  system  cannot  be  defined  in  a  single  sen- 
tence, but  can  be  understood  and  explained  only  by  studying  the 
history  of  that  court,  and  the  principles  upon  which  it  acts.  In 
order  to  begin  to  understand  what  equity  is,  it  is  necessary  to 
understand  what  the  English  High  Court  of  Chancery  was,  and 
how  it  came  to  exercise  what  is  known  as  its  extraordinary  juris- 
diction. Every  true  definition  of  equity  must,  tkferefore,  be,  to 
a  greater  or  less  extent,  a  history.*  This  history  has  become,  so 
to  speak,  rounded  and  complete  by  the  passage  of  the  "Supreme 
Court  Judicature  Act  of  1873,"  whereby  the  judicial  system  of 
England  has  been  recast,  and  the  distinction  between  courts  of 
equity  and  courts  of  law  abolished.*  By  that  act  it  is,  in  sub- 
stance, provided,  that,  after  the  second  day  of  November,  1874 
(the  date  on  which  the  act  is  to  come  into  operation),  the  ad- 
ministration of  justice  in  all  courts  is  to  be  regulated  by  the 
principles  of  equity;  and  the  passage  of  the  act  may  be  con- 
sidered as  the  final  triunjph  of  those  principles,  after  a  struggle 
of  many  centuries'  duration,  and  as  a  full  recognition  of  their 
usefulness  and  wisdom. 

2.  Nor  is  this  historical  character  of  the  definition  of  equity 
any  the  less  to  be  regarded  in  the  United  States  than  in  Eng- 
land. 

In  some  States  of  the  Union  the  principles  of  equity  are  ad- 
onmistered  through  the  medium  of  common  law  or  statutory 
forms;  in  some  the  common  law  judges  act  also  as  chancellors, 
and  in  a  third  class  courts  of  chancery  (by  that  name)  exist. 
All  of  these  look  for  their  guidance  to  the  principles  which 
were  developed  in  the  English  Court'  of  Chancery,  and  the  first 
Inquiry  of  the  student  in  this  branch  of  law  must  always  be 
•directed  to  the  origin  and  growth  of  that  tribunal,  and  the 
character  of  the  relief  which  it  administered. 

3.  To  appreciate  the  nature  of  this  equitable  relief,  and  the 
reason  why  redress  of  this  peculiar  sort  came  to  be  aftbrded  by 

<  So,  also,  the  uEquitas  of  the  Romaa  Mayne*8   Ancient  Law,  chap.  iii.      The 

law  can  only  be  defined  by  tracing  the  same  author  describes  or  defines  English 

history  of  that  law.     It  is  almost  as  in-  equity  as  **  the  jurisprudence  of  the  Coart 

capable  of  definition  in  a  single  sentence  of  Chancery."     Id.  44. 
as  the  English  *♦  equity,"  with  which,  by         •  86  and  37  Vic.  c,  66;  L.  R.  8  Stats, 

the  by,  it  should  not  be  confounded.    See  806. 
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the  chancellor,  we  must  look,  for  a  moment,  at  the  general  sys- 
tem of  English  remedial  law  as  it  existed  in  early  times. 

According  to  the  plan  which  was  established  after  the  Norman 
Conquest,  the  local  tribunals  which  had  existed  under  Edward 
the  Confessor,  and  which  consisted  of  the  county,  hundred,  and 
borough  courts,  together  with  the  manor  courts  and  •courts 
baron,  were  retained ;  but  the  supreme  judicial  (and,  indeed, 
all  other)  authority  was  vested  in  the  king,  assisted  by  his 
councils. 

These  councils  were  two  in  number — the  great  council,  after- 
wards called  the  parliament,  and  the  small  or  ordinary  councih, 
which  advised  the  king  during  the  intervals  between  the  sessions 
of  the  great  council,  but  which  appears  to  have  formed  part  of 
the  latter  when  in  session.* 

The  great  council  was  composed  of  the  bishops,  earls,  and 
barons,  and  such  knights  as  held  of  the  king  in  capite.  Its  du- 
ties were  perhaps  as  much  judicial  as  legislative,  and  in  both 
branches  its  action  was  advisory  rather  than  potential.*  The 
king,  in  fact  perhaps,  and  certainly  in  theory,  enacted  laws  and 
redressed  particular  grievances  (of  which  complaints  were  made 
by  petition)  with  the  advice  and  assistance  of  the  magnates  of 
the  realm;  and  although  modern  English  legislation  has  departed 
widely  from  the  ancient  in  substance,  its  theory  is  in  this  respect 
still  the  same,  and  statutes  are  still  supposed  to  owe  their  exist- 
ence to  the  will  of  the  sovereign  after  taking  the  counsel  of 
Parliament. 

It  is  unnecessary  to  trace  the  growth  and  powers  of  the  great 
council.  To  it  indifferently  with  the  smaller  council  was  for- 
merly applied  the  name  of  curia  regis — a  term  which  was  subse- 
quently used  to  designate  the  latter  council  only,  and  the  mean- 
ing of  which  was  afterwards  still  further  narrowed  so  as  to  apply 
to  the  Court  of  King's  Bench  alone. 

4.  The  ordinary  council  of  the  king  was  composed  of  such 
barons  of  the  realm  as  were  selected  by  him ;  certain  officers  of 
the  palace,  such  as  the  constable,  marshal,  chamberlain,  and 
others,  and  to  these  were  afterwards  added  persons  learned  in  the 

1  See  1  Spence  Eq.  828  and  notes.  the  advice  even  of  the  Lords  rather  than 

«  "Generally  speaking,  indeed,  as  re-     their  atfent  that  the  king  appears  to  have 
gnrds  all  matters  besides  taxation,  it  was    required."     1  Spenoe  Eq   200. 
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law  who  were  styled  justiciarii^  together  with  others  sometimes 
specially  summoned  by  writ  from  the  chancellor's  office.^  This 
council  was  the  great  judicial  centre  of  the  kingdom,  from 
which  all  justice  emanated; — not  that  the  council  had,  as  a  body, 
in  the  early  stage  of  its  existence,  the  attributes  of  a  court,  but 
simply  because  the  supreme  authority,  including  the  supreme 
judicial  power,  was  vested  therein.*  The  term  curia  regis j  as  ap- 
plied to  the  council,  was  used  in  the  sense  of  the  royal  residence 
or  household,  frequented  by  the  nobles  and  magnates  of  the 
realm,  and  where  the  king  sometimes  in  person  sat  with  the 
chief  justiciary  and  chancellor,  attending  (among  other  things) 
to  complaints  of  grievances,  which  were  originally  solely  as  to 
revenue.*  The  same  term  {curia  regis)  was  applied  to  the  county 
courts,  but  in  a  different  sense,  as  they  were  the  king's  courts 
of  justice.*  The  curia  regis^  or  council,  appears  to  have  become 
in  the  reign  of  Henry  I.  the  regular  court  of  ultimate  appeal 
from  all  the  courts  of  ordinary  jurisdiction.*  Out  of  this  royal 
court  or  council,  courts  of  justice  (properly  so  called)  of  original 
jurisdiction  gradually  arose,  and  their  origin  and  manner  of 
growth  appear  to  have  been  briefly  as  follows : —  * 

The  oldest  court  (in  the  strict  sense  of  the  term)  whose  exist- 
ence can  be  distinctly  traced  is  the  Exchequer.'  The  Exchequer 
was  originally  only  an  office^  ordained  for  matters  of  the  king's 
revenue ;  and  where,  subsequently,  two  knights  (or  barons),  two 
clerks,  and  two  learned  men  in  the  law,  were  assigned  to  hear 
and  determine  these  matters.  The  persons  so  assigned  were 
styled  Barons  of  the  Exchequer,  the  term  employed  to  this  day. 
In  process  of  time  common  suits,  t.  e.,  suits  between  subject  and 

'  1  Spence  Eq.  329;  1  Fo88*8  Judges,  10.  Henrich  Brnnner,  trnnslated  for  the  Ame- 

«  **The  curia  regis,"  says  Mr.  Spence,  rican  Law  Review  of  October,  1873,  vol. 

speaking  of  the  time  of  Qlanville  (A.  D.  viii..  No  1),  but  bis  conclusions  upon  this 

1179,  1180),  «*can  hardly  yet  be  consi-  point  seem  to  be  sound.     See  also  article 

dered  as  designating  a  distinct  judicial  in  Edinburgh  Reviewa^l.  33,  page  11. 

tribunal;   concilium  and  curia  are  some-  <  1  Reeves' Hist.  £n|g.  Law  84,  and  note. 

tiroes  used  as  synonymous  even  by  Brao-  •  1  Spence   Eq.    107 ;    1    Foss's  Hist. 

ton."     1  Spence  Eq.  119,  note  e.  Judges,  9. 

•  1  Reeves's  Hist,  of  English  Law,  86,  «  Edinburgh  Review,  vol.  33,  page  1 1  ; 

Finlason's  note.    1  Spence  Eq.  102.    Mr.  notes  to  Reeves  Hist.  Eng.  Law,  vol.  1, 

Finlason's   notes   to  Reeves'  have  been  page  85  (Finlason). 

very  severely  criticixed  (sec  a  notice  by 
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subject,  came  to  be  brought  in  the  Exchequer,  perhaps  because 
it  was  felt  that  justice  could  be  more  impartially  and  learnedly 
administered  by  the  Barons  of  the  Exchequer  than  in  the  ordi- 
nary county  courts.^  Ifow,  the  court  or  household  of  the  king 
was,  it  will  be  remembered,  ambulatory;  it  accompanied  the 
king  in  his  journeys,  and  business,  both  legislative  and  judicial, 
was  transacted  at  the  diflferent  places  where  the  court  happened 
to  be  held.  This,  as  is  well  known,  was  the  occasion  of  great 
inconvenience  so  far  as  common  suits  or  pleas  were -concerned,  as 
the  suitors  were  thus  obliged  to  travel  to  different  parts  of  the 
kingdom  in  order  to  obtain  redress.  Hence,  the  celebrated  pro- 
vision of  Magna  Charta  enacted  that  common  pleas  should  no 
longer  follow  the  king,  and  hence  the  Court  of  Common  Pleas 
arose  as  a  distinct  tribunal  fixed  by  law  at  Westminster. 

5.  It-  has  been  already  stated  that  the  county  courts,  which 
were  of  criminal  as  well  as  civil  jurisdiction,  were  retained  after 
the  conquest,  owing  to  the  popularity  of  these  tribunals,  and  to 
the  tenacity  with  which  people  clung  to  their  old  institutions.^ 
These  somewhat  tumultuous  courts  (or  assemblies,  as  they 
might  more  properly  be  called),  were  under  the  presidency  of 
the  sheriff,  who  was  appointed  by  the  king.  Now,  in  order  to 
insure  a  proper  administration  of  the  law,  and  to  increase  the 
royal  influence,  it  became  customary  to  appoint  the  sheriffs  from 
the  justices  attached  to  the  king's  household,  or  curia  regis  ;^ 
and  sometimes  men  learned  in  the  law  were  sent  down  by  spe- 
cial commission  to  hold  these  courts.  Hence  it  came  to  pass, 
that  itinerant  justices  went  down  from  the  curia  regis  to  the 
counties,  and  there  held  the  county  courts.  But  one  step  more 
was  necessary  to  constitute  a  distinct  tribunal  of  general  jurisdic- 
tion, namely,  that  before  the  judge  went  down  to  try  the  cause, 
the  exact  matters  in  dispute  should  be  settled,  and  the  matters  of 
law  separated  and  determined.    Hence  the  king's  justices  who 

1  See  article  in  ^'dinbTirgh  Review,  vol.  anj  great  importanoef  and  was  finaUj,  by 

88,  page  12.     The  limits  of  the  jarisdic-  Stat.  5  Vic.  c.  5,  J  1,  transferred  to  the 

tion  of  the  different  courts  were  not,  in  Court  of  Chancery.   Mitford's  Pleading,  6. 

early  times,  defined  with  very  great  pre-  «  1  Reeves's  Hist.   Eng.  Law;    Finla- 

oision.     Thus  the  Court  of  Exchequer  ex-  son's  notes,  80. 

ercised  jurisdiction  as  a  court  of  equity,  *  Id,  See  also  I  Foss's  Judges  of  £n^- 

principally,  however,  in  cases  of  tithes,  gland,  171,  189,  877. 
This  jurisdiction,  however,  never  attained 
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met  for  this  purpose,  and  who  were  afterwards  despatched  into 
the  diflferent  counties,  to  preside  over  the  trial  of  the  issues  thus 
made  up,  came  to  constitute  a  distinct  tribunal,  the  King's 
Bench.  To  this  tribunal  also,  the  name  of  curia  regis  has  been 
applied.^  This  result  was  probably  brought  about  by  Glanville, 
in  the  reign  of  Henry  11.^  In  this  way  the  curia  regis^  as  it 
were,  drew  to  itself  and  absorbed  the  jurisdiction  of  the  county 
courts  f  and  the  vast  increase  of  business,  consequpnt  upon  this 
change,  although  not  the  origin  of  the  Court  of  King's  Bench, 
was  one  of  the  reasons  for  its  distinct  and  separate  existence. 

To  return  to  the  ordinary  council,  or  household  of  the  king. 
The  council  accompanied  the  king  in  his  movements ;  and 
writs  for  the  redress  of  grievances  were  made  returnable — i.  e., 
the  cause  was  to  be  heard — before  the  king  wherever  he  should 
be  in  England. 

Over  the  ordinary  council,  a  great  officer  of  state,  the  chief 
justiciary  of  all  England,  presided.  His  position  in  the  realm 
'  was  next  in  rank  to  that  of  the  sovereign  ;  and  in  the  absence 
of  the  latter  from  the  kingdom,  the  chief  justiciary  acted  as 
regent.  As  is  well  known,  this  great  office  was  discontinued 
in  the  reign  of  Henry  III.* 

6.  The  chancellor  was  the  secretary  of  the  king,*  and  probably 
acted  as  the  secretary  of  the  council.  From  his  office  (the 
chancery)  issued  the  writs  which  authorized  suitors  to  bring 
their  plaints  before  the  king's  courts.  For,  in  the  ordinary 
administration  of  justice,  no  action  could  be  brought  in  the 
king*s  coiirt  except  such  as  concerned  the  king — the  remedy 
between  subject  and  subject  being  in  the  county  and  hundred 
courts.  When,  however,  dissatisfaction  came  to  be  felt  at  the 
decisions  of  the  local  courts,  the  parties  began  to  apply  to  the 
king's  court,  and  obtained  from  the  chancellor's  department 
(the  officina  brevium\  a  writ  applicable  to  their  cases,  and  for 
which  a  fine  was  originally  paid.*    This  payment  having  be- 

1  See  1  ReeTes's  Hist.  Law,  Fiolason's        *  1  Foss's  Hist.  Jadges,  18. 
notes,  80,  89.  «  The   Norman  government  would   be 

'  Id.  likely  to  encoarag^  such  applications,  in 

•  1  Fo8s*s  Judges,  171.  order  to  do  away  with  the  local  courts, 

♦  Foss's  Hist,  of  Judges,  toI  i.  p.  11.  which  were  of  Saxon  origin. 
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come  an  instrument  of  injustice,  the  Great  Charter  provided  that 
justice  should  no  longer  be  denied  or  sold. 

As  the  council  still  retained  its  general  supreme  authority, 
applications  for  relief  were  frequently  made  to  that  body  when 
redress  could  not  be  otherwise  obtained.  In  considering  such 
applications,  the  advice  of  the  chancellor  would  naturally  be 
followed,  as  he  was  the  king's  secretary,  was  the  keeper  of  his 
conscience  (to  which  the  petitions  were  addressed),  and  attended 
his  person.  The  chancellor,  moreover,  was  generally  an  ecclesi- 
astic ;  and  to  churchmen,  in*  those  days,  the  learning  of  the  civil 
law,  to  which  the  common  law  is  so  much  indebted,*  was  prin- 
cipally confined.  Besides,  as  from  one  branch  of  the  chancellor's 
department,  issued  the  writs  by  which  injuries  were  ordinarily 
redressed,  he  would  naturally  be  the  most  proper  person  to 
determine  whether  the  case  presented  was  one  which  would  fall 
within  the  forms  already  in  use,  or  which  would  call  for  the 
exercise  of  the  extraordinary  jurisdiction  still  held  in  reserve. 
In  some  cases,  therefore,  the  answer  to  petitioners  was,  that  they 
should  have  a  writ  out  of  chancery — in  other  words,  they  were 
sent  to  the  King's  Bench,  or  Common  Pleas;  in  others,  the 
Court  of  Exchequer  was  pointed  out  as  the  tribunal  la  which 
the  cause  would  properly  be  cognizable ;  while  in  still  a  third, 
the  suitor  would  obtain  relief  (through  the  hands  of  the  chan- 
cellor) directly  from  the  council  in  the  exercise  of  its  extraordi- 
nary jurisdiction.* 

7.  Of  course  if  the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer  had  been  able  and  willing  to  redress  every  imagi- 
nable wrong,  the  reserve  jurisdiction  of  the  council  never  would 
have  been  called  into  play,  and  the  Court  of  Chancery  never 
would  have  grown  into  being.  But  the  jurisdiction  of  each  of 
the  common  law  courts  was  circumscribed.  Certain  precise  and 
rigid  forms  of  action  existed,  which  were  supposed  to  effectually 
carry  out  the  great  maxim  of  justice  ubijus  ibi  remedium;  but 
which  in  point  of  fact  were  not  sufficiently  comprehensive  to  do 
so.  No  common  law  writ,  for  example,  existed  by  which  a  de- 
fective instrument  could  be  reformed,  a  fraudulent  conveyance 

I  See  Bracton  and  bis  Relation  to  the        *  1  Spenoe  Eq.  330. 
Roman     Law,     by    Guterbuck ;     Coxe's 
Translation. 
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set  aside,  a  mistake  or  accident  effectually  relieved  against,  or  a 
beneficial  interest  in  property  be  enforced  as  against  the  holder  of 
a  legal  title.  Hence  many  injuries  must  necessarily  and  actually 
did  exist,  for  which  the  common  law  courts  furnished  no  appro- 
priate redress;  and  therefore  it  was  that,  finding  no  relief  in  the 
King's  Bench  or  Common  Pleas,  the  suitor  was  compelled  to 
throw  himself  upon  the  grace  and  compassion  of  the  king  and 
council.  Two  or  three  circumstances  concurred  to  render  this 
extraordinary  jurisdiction  liable  to  increase :  first,  the  tendency 
of  the  common  law  rules  to  hardness  and  rigidity  by  reason  of  the 
deference  paid  to  precedents;  secondly,  the  refusal  of  the  com- 
mon law  to  adopt  that  part  of  the  Roman  law  which  may  be 
called  equitable,  as  distinguished  from  that  which  is  merely 
siricii  juris  ;^  and  finally,  the  desire  to  increase  the  dignity  and 
importance  of  the  oflSce  of  chancellor,  which  grew  to  great  pro- 
portions after  the  abolition  of  the  office  of  Chief  Justiciary, 
whereby  an  ambitious  holder  of  the  great  seal  would  naturally 
be  led  to  give  redress  by  virtue  of  his  extraordinary  jurisdiction, 
rather  than  by  directing  a  writ  to  be  issued  to  bring  the  cause 
before  the  ordinary  tribunals. 

It  was,  most  probably,  to  mitigate  the  rigors  of  the  common 
law  courts,  and  at  the  same  time  to  check  the  growing  jurisdic- 
tion of  the  chancellor,  that  the  famous  statute  of  Westminster 
the  First  was  passed,  authorizing  the  issuing  of  writs  in  consimili 
casu.  The  inability  or  the  unwillingness  of  the  chancery  clerks 
to  avail  themselves  of  the  provisions  of  the  statute  to  any  consid- 
erable extent,  prevented  the  common  law  courts  from  extending 
their  jurisdiction  so  as  to  cover  the  whole  fi«ld  of  remedial  justice, 
and  still  rendered  it  necessary  for  the  suitor  to  apply  elsewhere 
for  extraordinary  relief.*  This  extraordinary  relief,  whereby 
redress  was  given  to  those  who  were  without  remedy  in  the  ordi- 
nary courts  of  the  realm,  was  at  first  administered  by  the  coun- 
cil upon  petition  addressed  to  them.  Applications  of  this  nature 
were,  in  fact,  invocations  upon  that  reserve  force  of  justice  which 
still  resided  in  the  curia  regiSj  ready,  when  occasion  required,  to 
be  called  into  play.    Its  exercise  was  of  favor,  not  of  right ;  and 

*  1  Spence  Eq.  206,  346,  847.  cellor  would  haTe  gone  if  actions  on  the 

*  It  is  difficult  to  imagine,  howeyer,  to    case  bad  never  been  inyented. 
what  extent  tbe  jurisdiction  of  tbe  cban- 
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hence  those  matters  in  which  it  was  displayed  were  called  em- 
phatically "  matters  to  be  granted  as  of  grace." 

When  exactly  it  was  that  these  applications  came  to  be  made 
to,  and  the  redress  consequent  thereupon  came  to  be  afforded  by, 
the  chancellor  alone,  is  an  historical  question  involved  in  some 
doubt.  Certain  it  is,  that  as  early  as  the  reign  of  Edward  I,  an 
ordinance  was  issued  for  the  purpose  of  relieving  the  king  from 
the  business  of  attending  to  petitions  addressed  directly  to  him, 
whereby  it  was  provided  that  "  all  petitions  touching  the  seal 
do  come  first  before  the  chancellor ;"  and  (providing,  as  it  were, 
for  an  appeal  to  the  king  in  great  cases),  "if  the  demands  be  so 
great  and  so  much  of  grace  that  the  chancellor  and  those  others 
cannot  do  without  the  king,  then  they  shall  bring  them  before 
the  king  to  know  his  will."* 

A  more  direct  recognition  of  the  chancellor  as  the  proper  per- 
son by  whom  the  extraordinary  jurisdiction  in  matters  of  grace 
was  to  be  administered,  is  contained  in  a  writ  of  Edward  III. 
addressed  to  the  sheriffs  of  London,  whereby  suitors  are  speci- 
ally enjoined  to  prosecute  those  affairs  which  are  of  grace  before 
the  chancellor,  or  the  keeper  of  the  privy  seal.^  In  this  reign 
the  Court  of  Chancery  ceased  to  follow  the  king.^ 

The  natural  consequence  of  these  efforts  on  the  part  of  the 
king  to  delegate  this  branch  of  judicial  authority  to  the  chan- 
cellor, would  be  that  petitions  for  relief  would  come  in  time  to 
be  addressed  directly  to  that  officer.  This  result,  in  fact,  shortly 
followed,  and  in  the  reign  of  Richard  11.  the  practice  of  pre- 
senting a  petition  to  the  chancellor  in  the  first  instance  was 
firmly  established.* 

8.  The  general  ground  for  equitable  relief  was  then,  as  it  pro- 

>  Hnyne8*8  Outlines  of  Equity,  40.    .  336.     In  the  exercise  of  his  ordinary  or 

*  Haynes's  Outlines  of  Equity,  44;    1  common  law  jurisdiction,  the  chancellor 

Spence  Eq.  387.     In  th«  same  reign  the  could  not  advert  to  matters  of  conscience. 

Court  of  Chancery  as  a  court  of  ordinary  Id.  387. 

jurisdiction  became  of  great  importance.  *  Spence  Eq.  840. 

This  jurisdiction  included  pleas  of  9cirt  ^  A  small  portion  or  fragment  of  equity 

facias  for  repeal   of  letters   patent ;    of  jurisdiction  had,   as   has    been    already 

petition  of  right  and  ttwnatrans  de  droit  stated,    drifted   into   the    Court   of    Ex* 

for  obtaining  possession  or  restitution  of  chequer,  where  it  remained  until  Stat.  5 

property  from  the  Crown;    traverses  of  Vic.  c.  5,  J  1.  See  anlef  page  5,  note, 
offices,  and  some  others.    1  Spence  Eq. 


t,^a 


10  RISE   AND   PROGRESS   OF   THE  [CH.  I. 

fesses  to  be  now,  either  the  failure  of  the  common  law  courts  to 
recognize  a  right,  or  their  inability  to  enforce  it. 

One  of  the  most  frequent  cases  in  which  this  general  doctrine 
of  equitable  relief  was  applied,  was  the  inability  of  poor  or  lowly 
suitors  to  enforce  their  rights  in  common  law  actions,  either  as 
plaintift*  or  defendant,  against  the  rich  and  powerful.^ 

The  interference  of  the  chancellor  is  invoked,  in  many  in- 
stances, solely  upon  the  ground  of  personal  inability  to  obtain 
justice  as  against  a  powerful  adversary. 

While,  with  the  changed  condition  of  society,  the  state  of 
things  which  gave  rise  to  and  required  this  interference  on  the 
part  of  the  chancellors  has  long  ago  passed  away,  and  the  juris- 
diction itself  has  therefore  fallen  to  the  ground,  it  is  still  use- 
ful to  recur  to  it,  in  order  to  show  the  theory  upon  which  courts 
of  equity  have  always  acted  from  the  earliest  times,  namely, 
the  desire  to  supply  deficiencies,  no  matter  for  what  cause,  in 
purely  legal  remedies. 

Another  class  of  cases  in  which  the  extraordinary  interposition 
of  the  chancellor  was  called  for  was  that  of  trusts^  which  was  the 
term  used  when  the  legal  title  of  property  was  held  by  one  man, 
upon  the  confidence  that  another  should  have  the  right  to  its 
beneficial  enjoyment.  The  origin  and  progress  of  trusts  will  be 
more  particularly  noticed  hereafter.  They  were  emphatically 
matters  of  conscience,  and,  therefore,  fell  strictly  within  the 
scope  of  the  chancellor's  extraordinary  jurisdiction. 

Besides  these  two  classes  of  cases,  many  others  existed  in  which 
the  chancellor  interfered. 

The  following  instances,  taken  from  the  Chancery  Calendar, 
may  be  cited  as  illustrative  of  the  nature  and  extent  of  the  ex- 
traordinary jurisdiction  of  the  High  Court  of  Chancery,  during 
the  period  which  extended  from  the  termination  of  the  reign  of 
Edward  III,  to  the  reign  of  Henry  VIII.  Specific  performance 
of  a  contract  f  specific  delivery  of  a  ship  and  cargo  wrongfully 
detained ;'  delivery  for  cancellation  of  documents  obtained  by 

1  See  Godard  v.  Ingepenne,    1   Chan.  '  BonodjQ    v,    Arundell,    Chan.    Cal. 

Cal.  Tiii.;  Thomas  V.  WjsOf /(i.  xiv.;  Belle  zxxviii.     This  appears  to  have  been  by 

V.  Savage,  Id,  xiv.;  Rojall  v.  Garter,  Id,  yirtue  of  the  former  jurisdiotion  of  the 

cxxx.  Chancellor  in  Admiralty,  long  since  obso* 

<  Eymbnrley  v.  Goldsmith,  Chan.  Cal.  lete.    See  1  Spence  £q.  703. 

XX. 
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force  ;^  relief  against  a  forged  power  of  attorney;^  injunction  to 
restrain  a  nuisance,  said  nuisance  being  a  stoppage  of  a  water- 
course f  for  an  injunction  to  stay  proceedings  at  law  ;*  to  recover 
deeds  and  other  evidence  unjustly  retained  by  the  defendant  in 
his  possession  f  for  permission  to  go  on  with  a  suit  at  law  from 
which  the  plaintiff  had  been  restrained  by  an  injunction  ;•  be- 
cause the  plaintiff  is  disturbed  in  his  manor  by  the  defendant 
falsely  claiming  an  annuity  charged  on  the  land  f  to  restrain  a 
defendant  from  the  use  of  witchcraft  f  to  assign  dower  to  a  poor 
widow  ;•  because  the  defendant  had  through  envy  thrown  down 
the  plaintift*'s  house ;'°  for  relief  against  maintenance;"  for  quiet 
possession  ;^^  for  discovery  ;^^  to  set  aside  a  conveyance  obtained 
from  the  complainant  when  intoxicated ;"  for  tithes  ;^*  to  restrain 
harassing  litigation;^*  to  set  aside  a  release  obtained  by  a  trick, 
and  to  enjoin  the  defendant  from  using  it  in  an  action  at  law.*^ 

In  Geffry  Downham  v.  Heylyn  ap  Blethyn,^^  the  defendant  is 
alleged  to  have  wrongfully  obtained  letters  of  presentation  to  a 
benefice.  For  this  there  was  a  legal  remedy  by  scire  facias  ;  but 
the  complainant  seems  to  have  thought  himself  justified  in  seek- 
ing equitable  relief  on  the  simple  ground  of  failure  or  delay  on 
the  part  of  the  common  law  courts.  "  He  hath  sued,"  says  the 
petition,  "  for  th^  same  cause  from  term  to  term  at  Nottingham, 
York,  Winchester,  and  London,  without  success." 

Broddesworth  v.  Coke,*'  which  occurred  in  the  reign  of  Ed- 
ward IV.,  is  a  case  which  strikingly  illustrates  the  progress  which 
equitable  jurisdiction  was  making.  It  was  a  bill  setting  forth  an 
agreement  by  which  the  complainant  was  to  convey  certain  lands, 


'  Pickering  v.  Tongue,  Chan.  Cal.  xliv  ; 
Lord  Berkley  v.  The  Countess  of  Shrews- 
bury, Chan.  Cal.  Ixxvi. ;  Brown  v.  Lord 
Say*8  Widow,  Id.  xWii. 

*  Bief  V.  Dyer,  Id.  xi. 

9  The  Burgesses  of  East  Retford  v. 
Thomas  de  Hercy,  Id.  ix.  and  x. 

*  Astel  V.  Causton,  Id.  cviii. ;  Edyall 
V.  Hunston,  Id.  cxiii. ;  Peverell  v.  Huse, 
cxxii. 

s  Thomas  Reed  and  Emma  his  Wife  v. 
The  Prior  of  Launceston,  Id.  cxiv. 

*  Roy  all  V.  Garter,  Id.  cxxx. 


7  TTauley  v.  Tresilian,  Id.  iii.  iv. 

•  Hoigges  V.  Harry,  Id.  xxiv. 

•  Danyell  v.  Belyngburgh,  Id.  xxx. 
1°  Saxby  v.  Laurence,  Id.  xxxiii. 

II  Bell  V.  Rawe,  Id,  xxxvi. 

"  Cullyer  v.  Knyvett,  Id.  cxxxYii. 

i»  Oxford  V.  Tyrell,  Id.  cxx. 

i<  Stonehouse  v.  Stanshaw,  Id.  xxix. 

'*  Arkenden  v.  Starkey,  Id.  xxxt. 

16  Freeman  t>.  Poutrell,  Id.  xiii. 

17  Cobbethorn  v.  William,  Id.  ii,    ' 

18  1  Chan.  Cal.  ii. 
«  Id.  Ixvii. 
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goods,  and  tallies^  to  the  defendant  for  the  purpose  of  making 
a  settlement  with  the  complainant's  creditors,  and  to  secure 
advances  to  be  made  by  the  defendant;  and  that  afterwards, 
upon  the  solicitation  of  the  defendant,  an  absolute  conveyance 
was  executed,  although  it  was  intended  that  the  transaction 
should  be  a  mortgage.  The  prayer  of  the  bill  was  for  an  account 
and  reconveyance.  The  bill  was  dismissed,  because,  as  to  the 
lands,  the  evidence  of  the  conditional  character  of  the  convey- 
ance was  insufficient,  and  as  to  the  goods  and  tallies  the  com- 
plainant had  a  remedy  at  law. 

In  the  above  case  it  will  be  observed  that  many  well-known 
equitable  doctrines  are  recognized.  In  the  first  place  an  abso- 
lute conveyance  is  alleged  to  be  a  mortgage,  and  the  fraud  of 
the  defendant  in  taking  advantage  of  its  absolute  form  contrary 
to  the  true  intention  of  the  parties,  and  to  his  promise,  is  set 
forth  as  a  ground  for  equitable  relief.  The  defendant,  moreover, 
is  in  substance  alleged  to  be  a  trustee  for  the  benefit  of  the  com- 
plainant's creditors,  and  as  such  liable  to  answer  before  a  court 
of  equity.  The  relief  sought  is  in  accordance  with  the  redress 
which  a  chancellor  at  the  present  day  would  give  in  such  a  case 
if  it  were  properly  proved,  viz.,  an  account  showing  how  the 
trust  assets  had  been  administered,  and  a  reconveyance  of  so 
much  of  the  real  estate  as  had  not  been  employed  for  the  pur- 
poses of  the  trust.  The  decree  of  the  court  is  also  in  accord- 
ance with  modern  principles ;  for  when  actual  fraud  is  alleged 
it  cannot  be  presumed,  but  must  be  proved ;  whereas  in  the  pre- 
sent instance  the  complainant  seems  to  have  been  unable  to  make 
out  his  case.  And  as  to  the  goods  and  tallies^  the  bill  seems  to 
have  been  rightly  dismissed,  because  for  those  the  complainant 
had  a  complete  common  law  remedy. 

9.  From  the  above  brief  sketch  of  the  rise  of  the  jurisdiction 
of  the  English  Court  of  Chancery  three  things  are  plain: — 

First.  That,  in  the  earliest  times  of  the  English  constitution, 
there  was  felt  a  want  of  judicial  relief  outside  and  beyond  that 
which  was  afforded  by  the  common  law  courts  of  the  King's 
Bench,  Common  Pleas,  and  Exchequer. 

Second.  That  in  consequence  of  this  want,  and  for  the  purpose 

1  Acquittances. 
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of  supplying  it,  appeals  were  made  to  the  king,  as  the  head  and 
fountain  of  all  justice,  sometimes  in  parliament,  sometimes  in 
council,  and  sometimes  in  person ;  and  that  these  applications, 
from  the  circumstance  of  having  been  referred  from  time  to 
time  to  the  chancellor,  came  at  last  to  be  presented  to  that  offi- 
cial in  the  first  instance ;  and 

Third.  That  relief  was  afforded  upon  these  petitions  only  in 
those  cases  wherein  the  common  law  courts  either  could  give  no 
redress  at  all,  or  could  give  no  adequate  redress ;  and  that  while 
in  some  of  these  cases  the  necessity  for  the  interposition  of  a 
chancellor  has  passed  away,  in  others  the  principles  then  enforced 
have  furnished  the  foundation  upon  which  the  modern  jurisdic- 
tion of  courts  of  equity  has  been  built. 

T^hQ  process  in  equity  was  a  subpoena,  issued  by  the  chancellor, 
in  the  name  of  the  king,  whereby  the  party  was  summoned  to 
appear  and  answer  the  complaint  of  the  plaintiff,  and  abide  by 
the  order  of  the  court.  It  is  commonly  supposed  to  have  been 
invented  by  John  de  Waltham,  keeper  of  the  seal  under  Richard 
IL,  and  it  is  so  stated  in  the  complaint  made  by  the  commons  to 
Henry  Y. ;  but  this  is  doubtless  an  error,  as  an  instance  of  the 
writ  is  found  in  37  Edward  III. ;  and  de  Waltham  was  not 
Master  of  Rolls  until  the  fifth  year  of  Richard  11.^ 

10.  The  jurisdiction  above  described  was  not  exercised  with- 
out opposition.  In  the  successive  reigns  of  Richard  IL,  Henry 
IV.,  Henry  V.,  and  Henry  VI.,  petitions  were  from  time  to  time 
presented  by  the  commons  setting  forth  encroachments  upon  the 
common  law,  complaining  that  men  were  brought  before  the 
council  in  matters  which  were  remedial  at  law,  and  (in  two  in- 
stances) inveighing  against  the  use  of  the  subpoena.  The  juris- 
diction of  the  chancellor  and  the  council  was,  however,  upheld 
by  the  sovereign ;  and  the  obnoxious  writ  was  not  abolished. 

In  the  reign  of  Henry  VIII.  a  statute  was  passed,  which 
threatened  at  first  to  remove  a  large  portion  of  the  jurisdiction 
of  the  chancellor  by  destroying  a  species  of  property  which  had 
hitherto  been  solely  recognizable  in  his  court,  namely  the  Use. 

By  the  celebrated  Statute  of  Uses  (27  Henry  VIII.,  c.  10)  this 
estate  in  the  land  (the  use)  which  had  hitherto  been  recognized 

I  See  1  Spenoe  Eq.  83?,  oote  6. 
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solely  in  a  court  of  equity,  was  clothed  with  a  legal  title,  and 
thereby  rendered  a  proper  subject  for  the  recognition  of  a  com- 
mon law  court.  The  nature  of  the  use,  and  the  effect  of  the 
statute,  will  be  explained  hereafter.  It  will  be  sufficient  to  say,  at 
present,  that  the  threatened  blow  at  the  jurisdiction  of  chancery 
was  averted  by  an  ingenious  construction  of  the  statute,  whereby 
these  equitable  estates  were  rescued  from  destruction,  and  their 
control  still  retained  in  the  court  where  they  had  originated. 

In  the  reign  of  James  I.  another  attempt  was  made  to  inter- 
fere with  the  jurisdiction  of  the  chancellor.  An  action  was 
tried  before  Coke  in  which  the  plaintiff  lost  the  verdict  in  con- 
sequence of  one  of  his  witnesses  being  artfully  kept  away.  He 
then  had  recourse  to  chancery  to  compel  the  defendant  to  answer 
on  his  oath,  which  the  latter  refused  to  do,  and  was  committed 
for  contempt.  Coke  then  had  indictments  preferred  against 
the  parties  to  the  bill,  their  counsel  and  solicitors,  for  suing  in 
another  court  after  judgment  obtained  at  law,  which  was  alleged 
to  be  contrary  to  the  statute  of  premunire. 

The  matter  was  referred  to  the  king,  whose  decision  was  in 
favor  of  the  lord  chancellor.^ 

From  that  time  to  the  present  the  jurisdiction  of  the  Court  of 
Chancery  has  been  free  from  interference,  and  has  expanded  into  a 
wise  and  comprehensive  system  of  justice.  This  system  has  been 
perfected  by  the  hands  of  many  illustrious  men  who  have  sat 
upon  the  woolsack — among  whom  are  to  be  mentioned  Notting- 
ham, Hardwicke,  Eldon,  St.  Leonards,  Westbury,  and  Selborne. 

Courts  of  common  law,  in  modern  times,  have  afforded 
relief  in  many  cases  which  formerly  fell  under  the  cognizance  of 
chancery  alone,  but  the  latter  tribunal  has  not,  on  that  account, 
abandoned  the  jurisdiction  which  it  had  acquired,  and  the  suitor 
has  now,  not  unfrequently,  two  tribunals  open  from  which  he 
may  obtain  redress. 

The  choice  between  the  two  tribunals  in  England  has  been, 
of  late  years,  greatly  affected  in  favor  of  the  Court  of  Chancery, 
by  reason  of  the  vast  improvements  which  have  been  introduced 
in  the  constitution  of  the  equity  courts  and  the  practice  therein. 
The  jurisdiction  formerly  administered  by  the  chancellor  alone 

«  Earl  of  Oxford's  Case,  1  Ch.  Rep.  1 ;  2  Lead.  Cue.  Eq.  504  (601,  4tb  Eng.  Ed.). 
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came,  by  variouB  statutes,  to  be  vested  in  seven  judges,  viz.,  the 
Lord  High  Chancellor,  two  Lords  Justices  of  Appeal,  the  Master 
of  the  Rolls,  and  three  Vice-Chancellors ;  and  many  improve- 
ments were  introduced  tending  to  the  prompt  and  economical 
administration  of  justice. 

11.  The  system,  however,  of  two  distinct  sets  of  courts  ad- 
ministering different  and  sometimes  conflicting  rules,  has  at  last 
ceased  to  find  favor  in  England.  On  the  fifth  of  August,  1878, 
an  Act  of  Parliament  was  passed  under  the  title  of  the  "  Supreme 
Court  of  Judicature  Act,"  whereby  the  constitution  of  the  Eng- 
lish courts  was  radically  changed.  By  this  act  (which,  it  was 
declared,  should  come  into  operation  on  the  second  day  of  No- 
vember, 1874)  it  is  provided  that  the  Court  of  Chancery,  the 
Court  of  Queen's  Bench,  the  Court  of  Common  Pleas,  the  Court 
of  Exchequer,  the  High  Court  of  Admiralty,  the  Court  of  Pro- 
bate, the  Court  for  Divorce  and  Matrimonial  Causes,  and  the 
London  Court  of  Bankruptcy  shall  be  united  and  consolidated, 
and  shall  constitute  one  Supreme  Court  of  Judicature,  to  consist 
of  two  divisions  under  the  name  of  "Her  Majesty's  High  Court 
of  Justice,"  and  "  Her  Majesty's  Court  of  Appeal."  It  is  further 
provided  that  the  judges  of  the  High  Court  of  Justice  shall 
not  exceed  twenty-one  in  number;  and  that  the  Court  of  Ap- 
peals is  to  consist  of  five  ex  officio  judges,  and  so  many  ordinary 
judges  (not  exceeding  nine  at  any  one  time)  as  may  from  time 
to  time  be  appointed.  The  ex  officio  judges  are  the  Lord  Chan- 
cellor, the  Lord  Chief  Justice  of  England,  the  Master  of  the 
Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the 
Lord  Chief  Baron  of  the  Exchequer.  The  act  further  provides 
that  if  the  plaintiff  claims  any  equitable  estate,  or  right,  or  re- 
lief upon  any  equitable  ground,  or  equitable  relief  upon  a  legal 
right,  the  said  courts  and  every  judge  thereof  shall  give  the  same 
relief  as  ought  to  have  been  given  by  the  Court  of  Chancery 
before  the  passing  of  the  act ;  and  that  if  a  defendant  claims  any 
equitable  estate  or  right,  or  relief  upon  any  equitable  ground,  or 
alleges  any  ground  of  equitable  defence,  the  said  courts  and  every 
judge  thereof  shall  give  the  same  effect  to  every  estate,  right,  or 
ground  of  relief  so  claimed,  and  to  every  equitable  defence  so 
alleged,  as  the  Court  of  Chancery  ought  to  have  given  in  proceed 
ings  in  that  court  before  the  passing  of  the  act.     Other  pro- 
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visions* also  exist,  whereby  equitable  titles  and  rights  are  directed 
to  be  recognized,  and  equitable  remedies  substantially  applied.* 

It  will  be  observed  that  by  the  provisions  of  this  act,  the  prin- 
ciples of  justice  as  administered  in  the  Court  of  Chancery  have 
been  made  to  pervade  the  whole  mass  of  English  jurisprudence, 
and  that,  in  fact,  by  the  rules  growing  out  of  those  principles, 
all  questions  of  justice  in  England  are  hereafter  to  be  determined, 

12.  It  has  been  already  stated  that  the  principles  of  justice  as 
administered  by  the  High  Court  of  Chancery  in  England  in  the 
exercise  of  its  extraordinary  jurisdiction,  have  been  adopted  in 
nearly  all,  it  would  not  be  too  much  to  say  in  aW,  of  the  United 
States.  While  this  is  true,  it  must  be  remembered  that  the 
practical  application  of  these  principles  through  the  machinery 
of  the  courts  has  varied  very  much  throughout  the  Union,  and 
has  received  many  modifications  at  different  periods. 

13.  The  federal  courts  have  equity  powers  within  the  scope  of 
the  jurisdiction  conferred  upon  them  by  the  constitution. 

By  the  Constitution  of  the  United  States'  it  is  provided  that 
the  judicial  power  of  the  federal  government  shall  extend  to  all 
cases  at  law  or  in  equity  arising  under  the  constitution  and  laws 
of  the  United  States,  and  treaties  made  or  which  shall  be  made 
under  their  authority.  This  jurisdiction,  as  explained  in  the 
judiciary  act,  is  not  to  be  exercised  in  either  of  the  courts  of  the 
United  States  in  any  case  where  a  plain,  adequate,  and  complete 
remedy  may  be  had  at  law ;'  but  this  enactment  is  declaratory 
merely  of  the  existing  law.*  It  has  also  been  said  that  the  prac- 
tice of  the  English  High  Court  of  Chancery  forms  the  basis  of 
the  equity  practice  of  the  courts  of  the  United  States.* 

14.  After  the  separation  of  the  American  colonies  from  the 
British  Crown,  the  constitutions  of  maiiy  of  the  States  provided 
for  the  establishment  of  courts  of  chancery,  after  the  model  of 
the  High  Court  of  Chancery  in  England.*    Such  was  the  case  in 

»  Stat.  36  and  37  Vic.  c.  66.     L.  R.  8  «  Smith  r.  Burnhnm,  2  Sumner  612, 

Stats.  306,  317,  319.  625. 

«  Art.  III.  Sect.  2.  *  A  court  of  chancery  had  existed  for 

8  Act  of  1789,  J  16.  1  Stat,  at  Large,  82,  a  short  time  in  Pennsylvania  between  the 

«  Boyce  v.  Grundy,  3  Pet.  210;  Oelrichs  years  1720  and  1739.     See  Rawle's  Essay 

V   Spain,  15  Wal.   228;  Grand   Chute  v.  on    Equity   in   Pennsylvania.     Courts  of 

Winegar, /rf.  370:  Laussat's  note  to  Fon-  chancery  had  also  existed   prior  to   the 

blunque's  Equity,  12.  Kcvolutiuu  in  most  of  the  colonies.     See 
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New  Yoi'k,  New  Jersey,  Maryland,  Delaware,  South  Carolina, 
and  also  Michigan. 

In  other  States,  as  in  Pennsylvania,  there  were  no  separate 
courts  of  chancery,  and  the  equity  powers  conferred  upon  the  com- 
mon law  courts  were  exceedingly  limited.  Changes  were,  how- 
ever, made  from  time  to  time  in  most  of  the  States.  In  1840  the 
State  convention  which  revised  the  Constitution  of  New  York, 
abolished  the  courts  of  chancery,  and  conferred  upon  the  Su- 
preme Court  a  general  jurisdiction  in  law  and  equity ;  while,  on 
the  other  hand,  in  Pennsylvania  enlarged  equity  powers  were  con- 
ferred upon  the  courts  in  obedience  to  the  suggestions  contained 
in  the  report  of  the  committee  to  revise  the  civil  code,  made  in 
1835. 

The  example  of  New  York,  in  abolishing  the  distinction  be- 
tween legal  and  equitable  forms  of  action  and  substituting  a  gene- 
ral form  of  civil  action  in  their  place,  has  been  followed  by  very 
many  of  the  western  States  of  the  Union,^  and  even  the  State  of 
South  Carolina,  so  justly  celebrated  for  the  learning  and  ability 
of  its  chancellors,  has  given  in  its  adherence  to  the  new  sys- 
tem, and  has  adopted  a  code  whereby  separate  courts  of  equity 
are  abolished,  and  all  civil  injuries  are  redressed  by  one  form  of 
action.2 

But  even  in  those  States  where  this  sweeping  change  has  been 
effected,  it  has  still  been  found  necessary  to  make  provisions  for 
certain  equitable  remedies,  the  absence  of  which  would  inevita- 
bly result  in  a  failure  of  justice  in  many  cases.    Thus,  injunctions 

Laussat's  note  to  1  Fonblanque's  Equity,  ter,  in  1851.     It  is  the  law  also  of  Kansas, 

13.  Nebraska,  Utah,  and  Washington  Terri- 

>  "This  system  was  introduced,  even  tories.     Alabama  in  1852,  Massachusetts 

down  to  its  details,  into  Ohio,  in  1853;  into  in  1852,  Tennessee  in  1858  (but  now  in 

Missouri  in  1850 ;  into  California  in  1851 ;  Tennessee,  see  Constitution  of  1870), Texas 

into  Minnesota  in  1851 ;  into  Wisconsin  in  and  Mississippi  at  a  date  unknown  to  us, 

1857;  into  Oregon,  in  law,  in  1854;  into  also  introduced    reforms  based   more  or 

Indiana,  with  a  slight  departure  in  detail,  less  upon  these  r«^or^*,  while  Maryland, 

in  1852 ;  into  Kentucky,  with  a  departure  in  1856,  introduced  an  act  which  is  mainly 

precluding  equity  cases  from  being  united  a  literal  copy  of  the  provisions  of  the  Eng- 

with  law  cases,  in  1851.     It  was  recom-  lish  act  of  1852."      (Report  of  Commis- 

mended  in  a  code  prepared  by  commis-  sioners  on  Civil  Practice,  Rev.  Stats,  of 

sioners  from  the  District  of  Columbia  in  Iowa,  446.) 

1857.     It  was  introduced  into  Iowa,  in  *  Rev.  Stats,  of  1873,  p.  586. 
spirit,  with  much  departure  from  the  let- 

2 
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and  writs  of  ne  exeat  are  issued,  specific  performance  enforced, 
and  receivers  appointed,  upon  applications  not  made  according  to 
the  course  and  practice  of  chancery,  but  under  common  law  or 
statutory  forms  ;^  and  relief  which  falls  under  the  quia  ^me^  juris- 
diction of  equity  is  afforded  through  the  medium  of  a  petition 
or  complaint.^ 

15.  In  considering  this  subject,  therefore,  the  States  of  the 
Union  may  be  conveniently  divided  into  three  groups  or  classes. 

The  first  embraces  those  States  wherein  distinct  courts  of 
chancery  exist;  and  includes  New  Jersey,  Maryland,  Kentucky, 
Delaware,  Tennessee,  Mississippi,  and  Alabama.^ 

'  This  is  the  case  in  California  (Wood's  all  other  process  to  compel  defendants  to 
Digest,  168,933;  Parker's  Supplement,  answer  suits  there,  to  award  commissions 
§J  9172);  New  York;  Ohio  (Code,  J  13);  for  taking  answers  and  examining  wit- 
South  Carolina  (Rev.  Stats,  of  1873,  686)  ;  nesses,  to  grant  injunctions  for  staying 
Missouri  (Wagner's  Digest,  1872,  pp.  999  suits  at  law  and  to  prevent  waste,  as 
and  1028)  ;  Wisconsin  (Taylor's  Statutes,  there  may  be  occasion,  according  to  the 
1416)  ;  Kansas  (Code,  Chap.  80,  Art.  II.,  course  of  chancery  practice  in  England, 
J  10) ;  Minnesota  (Chap.  66  of  the  Code,  with  power  to  make  orders  and  award 
Title  I.,  §  1);  Indiana  (Code,  Part  II.,  process,  and  do  all  things  necessary  to 
Chap.  I.,  Art.  1).  bring  causes  to  hearing,  and  to  enforce 

2  Statutes  of  California,  Parker's  Sup-  obedience  to  decrees  in  equity  by  im- 
plement, 2  9172.  prisonment  of  the  body  or  sequestration 

3  In  New  Jersey  a  court  of  chancery  of  lands. 

is  created  by  Art.  VI.,  Sec.  I.,  of  the  Con-  Provided,  that  the  chancellor  shall  not 

fititution  ;  and  Sec.  IV.  of  the  same  arti-  have  the  power  to  determine  any  matter 

cle  provides  that  **  the  Court  of  Chancery  wherein  sufficient  remedy  may  be  had  by 

Bhall  consist  of  a  chancellor."     In  1871  common  law  or  statute,  before  any  other 

"the  office  of  vice-chancellor  was  created,  court  or  jurisdiction  of  this  State ;   but 

In    Maryland   the  Constitution   provides  that  where  matters  determinable  at  com- 

for  the  appointment  of  a  chancellor.     In  raon  law  shall  be  brought  before  him  in 

Kentucky  courts  of  chancery  are  estab-  equity,  be  shall  remit  the  parties  to  the 

lished  in  certain  districts.  (1  Rev.  Stats,  common  law ;  and  when  matters  of  fact, 

of  Kentucky,  343.)  proper  to  be  tried  by  a  jury,  shall  arise 

In  Delaware  the  Constitution,  by  Arti-  in  any  cause  depending  in  chancery,  the 

cle  VI.,  ^l  2  and  6,  provides  that  there  chancellor  shall  order  such  facts  to  trial 

shall  be  a  chancellor  of  the  State,  and  by   issues   at  the  bar  of    the   Superior 

that  he  shall  hold  the  Court  of  Chancery.  Court.     (Title  xiv.,  Chap.  95,  g  1.)     In 

By  the    revised   code,   the   Court     of  Tennessee,  by  the  Constitution  of  1870, 

Chancery  6hall  have  full  power  to  hear  the  judicial  power  of  the  State  is  vested 

and    decree  all  matters  and   causes   in  in  one  supreme  court,  and  in  such  cir- 

equity,  and  the  proceedings   shall  be  as  cuit,  chancery,  and  other  inferior  courts 

heretofore,   by  bill,   answer,    and   other  as  the  legislature  shall  from  time  to  time 

proper    pleadings ;    and   the    chancellor  ordain     and    establish.      The    chancery 

shall  have  power  to  issue  subpoenas,  and  courts  are  held  by  the  chancellor. 
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The  second  class  is  composed  of  those  States  wherein  chan- 
cery powers  are  exercised  by  judges  of  common  law  courts,  but 
according  to  the  course  and  practice  of  chancery.  These  Stat^ 
are  Maine,  New  Hampshire,  Vermont,  Massachusetts,  Rhode 
Island,  Connecticut,  Pennsylvania,  Virginia,  West  Virginia, 
North  Carolina,  Georgia,  Illinois,  Texas,  Florida,  Michigan, 
Iowa,  Arkansas,  and  Oregon.^ 

They  have  original  exclusive  junsdic-  2.  To  all  cases  founded  on  a  gambling 

tion  of  all  cases  of  an  equitable  nature,  consideration,  so  far  as  to  sustain  a  bill 

where  the  debt  or  demand  exceeds  fifty  of  discovery  and  grant  relief, 

dollars,  unless  otherwise  provided  by  this  8.  To  subject  the  equitable  title    or 

code.  claim  to  real  estate  to  the  payment  of 

They    have     concurrent    jurisdiction  debts, 
over  the  persons  and  estates  of  idiots,  4.  To  such  other  cases  as  may  be  pro- 
lunatics,   and  other  persons  of  unsound  vided  for  by  law. 

mind ;  over  the  persons  and  estates  of  Chancellors  may  exercise  the  extra- 
infants,  and  of  the  appointment  and  re-  ordinary  jurisdiction  granted  to  that 
moval  of  guardians ;  for  the  abatement  office  by  the  common  law  in  cases  of 
and  recovery  of  usury;  in  all  proceedings  necessity,  when  adequate  provision  has 
for  divorce ;  for  partition  of  estates ;  for  not  been  made  for  its  exercise  by  some 
sales  of  estates  by  personal  representa-  other  officer,  or  in  other  courts ;  and  with 
tives,  guardians,  heirs,  or  tenants  in  com-  the  exceptions,  limitations,  and  additions 
mon  ;  for  sales  of  land  of  decedents,  at  the  imposed  by  the  laws  of  this  State.  (Code 
instance  of  creditors,  for  the  payment  of  of  Alabama,  J  J  602,  608.) 
debts  ;  in  arbitration  and  agreed  cases  ;  '  In  Maine  the  Supreme  Judicial  Court 
and,  in  some  cases,  in  the  appointment  of  has  jurisdiction  as  a  court  of  equity  in 
administrators.  (Thompson  and  Steger's  the  following  cases : — 
I>igest,  a  4280,  4298,  4299,  4300,  4301,  1.  For  the  redemption  of  estates  mort- 
4802,  4803,  4804.)  gaged. 

In  Mississippi  it  is  provided  by  the  2.  For  relief  ag^nst  penalties  and  for- 

Constitution  (Art.  IV.,  J  16),  that  a  sepa-  feitures,  civil  and  criminal, 

rate  superior  court  of  chancery  shall  be  8.  To  compel  the  specific  performance 

established  with  full  jurisdiction   in  all  of  written  contracts, 

matters  in  equity ;   and  by  statute  the  4.  To  relief  in  cases  of  fraud,  trusts, 

superior  court  of  chancery  has  jurisdic-  accident,  or  mistake, 

tion  over  all  matters,  pleas,  and  plaints  5.  In  cases  of  nuisance  or  waste, 

whatsoever  belonging  to  or  cognizable  in  6.   In  cases  of  partnership  and  part- 

a  court  of  equity.  (Howard  and  Hutch-  owners, 

insoo,  505.)  7.  The  construction  of  wills  and  ad- 

In  Alabama  the  powers  an<I  jurisdiction  ministration  of  trusts, 

of  courts  of  chancery  extend : —  8.  Discovery  in  the  cases  before  named, 

I.  To  all  civil  causes  in  which  a  plain  and  in  cases  where  the  power  is  specially 

and  adequate  remedy  is  not  provided  in  given  by  statute, 

other  judicial  tribunals.  Writs  of  injunction  may  be  issued  in 
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The  third  ckss  of  States  includes,  it  is  believed,  all  those 
which  have  not  been  mentioned  as  falling  within  the  other  two 

cases  of  equity  jurisdiction,  and  when  estate,  property,  interest,  right,  or  credit, 
specially  authorized  by  statute.  (Rev.  and  to  make  application  of  so  much  there- 
Stats.  1857,  pp.  4G8-469.)  of  as  in  justice  ought  to  be  so  applied  in 

In  New  Hanapshire  it  is  provided  that  satisfaction  of  the  debt.     (Sec.  8.) 

the  Supreme  Court  shall  have  the  powers  The  provisions  of  the  preceding  seo- 

of  a  court  of  equity  in  cases  cognizable  tion  shall  not  apply  to  property  exempt 

in  such  court,  and  may  hear  and  deter-  by  statute,  or  to  trust  property  where  the 

mine  according  to  the  course  of  equity,  trust  has  been  created  by  a  party  other 

in  case  of  charitable  uses,  trusts,  fraud,  than    the    debtor,    and    the    application 

accident,  or  mistake ;    of  the   affairs  of  would   be  inconsistent  with    the    trust, 

copartners,  joint  tenants  or  owners,  or  (Sec.  4,  Gen.  Stats.  1867,  388.) 

tenants  in  common  ;  of  the  redemption  In   Vermont   a   court   of  chancery   is 

and   foreclosure   of  mortgages ;    of    the  constituted,    the    powers   of  which    are 

assignment  of  dower ;   of  contribution  ;  vested  in  a  chancellor, 

of  waste  and  nuisance ;    of  specific  per-  Each  judge  of  the  Supreme  Court  is  a 

formance    of    contracts ;    of    discovery,  chancellor;   and  within  the  judicial  cir- 

where  discovery  may  be  had  according  to  cuit  for  which  he  is  designated  according 

the  course  of  proceedings  in  equity  ;  and  to  law,  has  and  exercises  all  the  jurisdio- 

in  all  other  cases  where  there  is  not  a  tion  and  powers  which   are  vested  in  a 

plain,  adequate,  and  complete  remedy  at  court  of  chancery.     (Rev.  Stats.    1839, 

law,  and  such  remedy  may  be  had  by  149.) 

proceedings  according  to  the  course  of  In  Massachusetts  the  Supreme  Judicial 
equity ;  and  may  grant  writs  of  injunc-  Court  has  original  and  exclusive  jurisdic- 
tion whenever  the  same  are  necessary  to  tion  of  every  original  process,  whether  by 
prevent  fraud  or  injustice.    (Sec.  1.)  bill,  writ,  petition,  or  otherwise,  in  which 

When  goods  or  chattels  are  unlawfully  relief  in  equity  is  prayed  for,  except  when 

withheld  from  the  owner,  proceedings  in  a  different  provision  is  made;   and  may 

equity  may  be  had  for  a  discovery,  for  a  issue   all  general  and  special  writs  and 

restoration  of  the  property,  and  for  such  processes    required     in    proceedings    in 

other  relief  as  the  nature  of  the  case  and  equity  to  courts  of  inferior  jurisdiction, 

justice  may  require.     (Sec.  2.)  corporations, and  individuals,  when  neces- 

When   any  estate,   property,  interest,  eary  to  secure  justice  and  equity, 

right,  or  credit,  legal  or  equitable,  of  a  The  court  may  hear  -and  determine  in 

debtor  against  whom  execution  has  been  equity  all  cases  where  the  parties  have 

issued   and  returned   unsatisfied,  is  al-  nota  plain,  adequate,  and  complete  remedy 

leged  to  be  so  holden  that  it  cannot  be  at  the  common  law,  that  is  to  say — 

reached  to  be  taken  on  the  execution  by  Suits  to  redeem  or  foreclose  mortgages; 

levy  or  by  suit  on  the  judgment,  that  it  trusts;    specific  performance  of  written 

has  been  conveyed  by  him  in  fraud  of  his  contracts ;  suits  to  compel  the  redelivery 

creditors,  or  is  held  by  others  for  his  use,  of  chattels  withheld  in  such   a  manner 

proceedings  in  equity  may  be  had  for  a  that  they  cannot  be  replevied;  contriba- 

discovery  and  for  relief;    and  the  court  tion  and  other  cases  of  adjustment ;  suits 

shall   make   proper   decrees  and  orders  between   copartners,   joint-tenants,    and 

and  issue  proper  process  to  compel  a  dis-  tenants  in   common,    with   authority   to 

covery,  to  prevent  the  transfer  of  such  appoint  receivers,  and  between  joint  trus- 
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classes.    In  thes^  States  the  distinctioQ  between  actions  at  law 
and  suits  in  equity  has  been  abolished ;  but,  as  has  been  already 

tees,  coexeoators,  and  coadministrators;         The  control,  removal,  and  discharge  of 
waste  and  naisance ;  accounts  which  can-  trustees,  and  the  appointment  of  trustees 
not    conyeniently  be   adjusted    at   law,  and  the  settlement  of  their  accounts, 
creditors'  bills ;  fraud  and  conveyances,  in         The  supervision  and  control  of  all  cor- 
the  nature  of  mortgages  ;   accident  and  porations  other  than  those  of  a  municipal 
mistake ;  discovery ;  and  full  equity  juris-  character,  and  unincorporated  societies  or 
diction,  according  to  the  usage  and  prac-  associations  and  partnerships, 
tice  of  courts  of  equity,  in  all  other  cases        The  care  of  trust  moneys  and  property, 
where  there  is  not  a  plain,  adequate,  and  and  other  moneys  and  property  made  liable 
complete  remedy  at  law.   (Gen.  Stats.,  pp.  to  the  control  of  said  courts. 
558,  559.)  The  supervision  and  control  of  partner- 
In  Rhode  Island  the  Supreme  Court  ships  and  corporations  other  than  munici- 
has  the  powers  of  a  court  of  equity,  pal  corporations. 

(Rev.  Stats,  of  1872,  27,  404.)  In  Con-  Discovery;  interpleader;  injunction  to 
necticut  the  Supreme  and  Superior  Courts  restrain  acts  contrary  to  law  and  prejudi- 
have  jurisdiction  in  equity.  They  have  cial  to  the  interests  of  the  community  and 
power  to  proceed  according  to  the  rules,  rights  of  individuals, 
usages,  and  practice  of  chancery;  and  Specific  relief  when  recovery  in  damages 
shall  take  cognizance  only  of  such  matters  is  inadequate ;  fraud  (actual  or  construe- 
in  which  adequate  relief  cannot  be  had  in  tive) ;  accident  and  mistake ;  account ; 
the  ordinary  course  of  law.  Special  dower;  partition  and  disputed  bounda- 
provisions  also  exist  upon  the  subject  of  ries ;  mines ;  apportionment  of  wharfage 
injunction,  mortgages,  account,  partner-  and  dockage;  plank-roads.  (1  Brightly's 
ship,  and  partition.  (Rev.  Dig.  of  1866,  Purd.  Dig.  589.)  The  proposed  Revision 
217,  220,  887;  Laws  of  1867,  p.  74;  of  the  Constitution  makes  no  change  in 
Laws  of  1869,  p.  830. )  this  respect.  i^^ 

By  the  Constitution   of  Pennsylvania        In  Virginia  the  County  and  Circuit 

(Art.  v.,  2  VI.),  the  Supreme  Court  and  Courts  have  jurisdiction  in  la  wand  equity. 

Courts  of   Common  Pleas,  besides    the  The  proceedings  on  the  equity  side  are 

powers  heretofore  usually  exercised  by  according  to  the  course  and   practice  of 

them,  have  the    power  of    a  court  of  chancery;  and  various  equitable  reme- 

chancery  so  far  as  relates  to  the  perpetu-  dies  are  expressly  provided  for  by  statute, 

ating  of  testimony,  the  obtaining  of  evi-  (See  Code  of  1860.)     In  West  Virginia 

dence  from  places  not  within  the  State,  similar  provisions  exist, 
and  the  care  of  the  persons  and  estates        In  North  Carolina  it  is  provided  that 

of  those  who  are  non  compos  mentis ;  and  each  superior  court  of  law  shall  also  be  a 

the  legislature  is  directed  to  vest  in  the  court  of  equity  for  the  same  county,  and 

said  courts  such  other  powers  to  grant  possess  all  the  powers  and  authorities 

relief  in  equity  as  shall  be  found  neces-  within  the  same,  that  the  Court  of  Chan- 

sary   ....     or  vest  them  in  other  eery  which  was  formerly  held  in  this  State 

courts.  under  the  colonial  government  used  and 

By  the  act  of  1836  and  subsequent  exercised,   and    that    are  properly  and 

statutes,  equitable  jurisdiction  was  con-  rightfully  incident  to  such  a  court.     (Rev. 

ferred  in    the  following    cases — besides  Code,  187.) 
those  mentioned  in  the  Constitution,  viz.: —        The  Qeorgia  Code  provides  that  the  su- 
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stated,  certain  equitable  remedies  are  still  administered  under 
the  statutory  form  of  the  civil  action. 

Whatever  modifications  have  been  introduced  by  statute  into 

perior  courts  in  the  several  counties  shall  ne  exeat,  is  also  made  the  subject  of  regu- 

exercise  the  powers  of  a  court  of  equity  in  lation. 

all  caseswhere  a  common  law  remedy  is  not  In  Michigan  the  office  of  chancellor  is 

adequate  to  compel  discovery,  to  discover  now  abolished,  and   the   several   circuit 

transactions  between  copartners  and  co-  courts  of  the  State  are  constituted  courts 

executors,  to  compel  distribution  of  in-  of  chancery.     Their  powers  and  jurisdic- 

testate  estates  and  payment  of  legacies,  tion  in  and  for  the  respective  counties 

to  discover  fraudulent  transactions  for  the  shall  be  coextensive  with  the  powers  and 

bejuefit  of  creditors.  jurisdiction  of  the  Court  of  Chancery  in 

Parties  need  not  sue  in  equity  unless  England,  with  the  exception,  additions, 

they  think  it  necessary  to  search  the  con-  and  limitations  created  and  imposed  by 

science  of  defendant.  the  Constitation  and  law  of  this   State. 

If  they  have  commenced  a  common  law  (Compiled  Laws,  pp.  1006,  1009.) 

action  they  may,  nevertheless,  invoke  the  In  Iowa  it  is  provided  that  the  judicial 

aid  of  equity  for  discovery.  power  shall  be  vested  in  a  supreme  court, 

In  Texas  there  are  no  separate  equity  district  court,  and  such  other  courts  infe- 

courts.     General  jurisdiction  at  law  and  rior  to  the  Supreme  Court  as  the  general 

in  equity  is  conferred  upon  certain  courts,  assembly  may  from  time  to  time  establish. 

The    proceedings  are   by   petition  ;  and  The  chancery  jurisdiction  of  the  Su- 

parties  tnay  be  compelled  to  answer  in-  preme  Court  is  appellate  only, 

terrogatories.   (Oldham's  Dig.  Title  **  Dis-  The  district  courts  are  courts  of  law 

trict  Courts.")  and  equity.     (Constitution,  Art.  V.) 

In  Illinois  the  circuit  courts  have  juris-  The  proceedings  in  a  civil  action  may 

diction  as  courts  of  chancery.    (Statutes,  be  of  two  kinds:  first,  ordinary;  second, 

pp.  69,  70.)  equitable.     The  plaintifif  may  prosecute 

In  Florida  the  general   assembly  has  his  action  by  equitable  proceedings  in  all 

power  to  establish  and  organize  a  separate  cases  where  courts  of  equity,  before  the 

court  or  courts  of  original  equity  jurisdio-  adoption  of  this  code,  had  jurisdiction, 

tion,  but  until  such  court  or  courts  is  es-  and  mutt  do  so  in  all  cases  where  such 

tablished  and  organized  the  circuit  courts  jurisdiction  was  exolasive.    (Code  of  1860, 

are  to  exercise  such  jurisdiction.   (Const.,  {J  2610,  2611.) 

Art.  5,  §  8.)  In  Arkansas   the   circuit  courts   have 

By  statute  it  is  provided  that  no  writ  jurisdiction  in  matters  of  equity.     (Con- 

of  injunction  or  ne  exeat  shall  be  granted  stitution,  Art  VI.,  J  6.) 

until  a  bill  be  filed  praying  for  such  writ,  In  Oregon  the  enforcement  or  protection 

except  in  the  special  cases  and  for  the  spe-  of  a  private  right,  or  the  prevention  of  or 

cial  causes  in  which  such  writs  are  author-  redress  for  an  injury  thereto,  shall  be  ob- 

ized  by  the  practice  of  the  courts  of  the  tained  by  a  suit  in  equity,  in  all  cases 

United  States  exercising  equity  jurisdic-  where  there  is  not  a  plain,  adequate,  and 

tion.     (Stat,  of  1828,  Thompson's  Digest,  complete  remedy  at  law. 

453.)  The  courts  are  a  supreme,  circuit,  and 

The   issuing  of  writs  of  injunction  to  county  courts,  having  general  jurisdiction, 

stay  proceedings  at  law,  and  of  writs  of  (Code,  i  376;  Gen.  Laws,  243.) 
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the  forms  of  relief,  the  system  of  justice  which  is  administered 
in  courts  of  equity,  must  of  necessity  enter  into  the  laws  of 
every  civilized  state  whose  institutions  are  derived  directly  or 
indirectly  from  England ;  and  no  State  in  the  Union,  however 
widely  it  may  depart  from  the  practice  of  the  English  High 
Court  of  Chancery,  can  discard  the  principles  upon  which  its 
extraordinary  jurisdiction  is  founded. 


CHAPTER  II. 


GENERAL  OUTLINE  OF  EQUITABLE  JURISDICTION. 


16.  Three  great  divisions  of  equity. 

17.  Equitable  titles ;  example. 

18.  Equitable  rights;  example. 

19.  Equitable  remedies ;  example. 

20.  Subjects    of   equitable  jurisdiction; 

Trusts. 

21.  Mortgages. 

22.  Assignments. 

23.  Accident  and  Mistake. 

24.  Fraud. 

26.  Notice;  Estoppel;  Election. 

26.  Conversion. 

27,  Adjustment;    Set-off;    Contribution; 

Subrogation ;     Exoneration ;     Mar- 
shaUing. 


28.  Equitable  liens. 

29.  Specific  Performance. 

30.  Injunctions. 

31.  Re-execution;    Reformation;   Cancel- 

lation. 

32.  Account;   Dower;    Partition;   Confu- 

sion of  boundaries;  Rent. 

33.  Partnership    bills;    Creditors'   bills; 

Administration  suits. 
34    Infants,  idiots,  and  lunatics. 

35.  Discovery;    Commissions  to  examine 

witnesses  abroad;    Perpetuation  of 
testimony;  Ex&m\n&i\on8 de bene  esse. 

36.  Bills  quia  timet ;  Receivers ;  Writs  of 

ne  exeat;  Writs  of  suppUcavit. 


16.  It  is  trusted  that  the  sketch  already  given  of  the  rise  of 
the  High  Court  of  Chancery  in  England,  and  of  the  reasons  for 
its  assuming  the  exercise  of  its  extraordinary  jurisdiction,  have 
made  it  apparent  that  the  subjects  or  heads  of  chancery  jurisdic- 
tion are  susceptible  pf  division  into  three  general  classes ;  the 
first  embracing. those  cases  in  which  common  law  courts  do  not 
recognize  a  title ;  the  second,  those  in  which  the  common  law 
courts  do  not  recognize  a  right ;  and  the  third,  those  cases  in 
which  the  common  law  courts  cannot  enforce  a  right,  or  cannot 
enforce  it  so  as  to  do  complete  and  exact  justice.* 


*  See  Spence  Eq.,  Part  II.,  Book  III.,  Chap.  I. 
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It  will  be  convenient  to  give  an  illustration  of  each  of  these 
general  subdivisions  of  equity. 

17.  Equity  recognizes  titles  which  were  entirely  ignored  at 
common  law. 

Thus,  for  example,  it  is  well  known  that  a  chose  in  action 
could  not  be  assigned  at  common  law.  The  assignee  had  no 
standing  whatever  in  a  common  law  court :  the  assignment  was 
null :  he  simply  took  no  title  whatever.  In  equity,  however, 
whenever  the  assignment  was  founded  upon  a  valuable  consider- 
ation, and  when  it  would  therefore  be  unfair  to  allow  a  person 
to  pay  value  without  getting  a  substantial  equivalent,  an  entirely 
new  title  was  created,  distinct  from  and  independent  of  the  legal 
title,  which  still  remained  in  existence,  but  was  held  by  the 
assignor  solely  for  the  benefit  of  the  assignee.  The  method  of 
asserting  this  equitable  title  was  by  allowing  the  assignee  to 
use  the  name  of  the  assignor  in  an  action  at  law  to  recover  the 
chose^  and  by  restraining  the  latter  from  any  interference  in  this 
suit.  If  the  assignor  refused  to  allow  his  name  to  be  used,  or 
any  other  reason  existed  which  called  for  the  direct  interposi- 
tion of  chancery,  the  assignee  was  entitled  to  file  a  bill  in  equity, 
and  his  title  to  the  chose  was  immediately  recognized  and  en- 
forced. 

Here,  then,  is  a  case  in  which  equity  creates  and  enforces  a 
title  not  known  at  law. 

18.  Again:  the  enjoyment,  devolution,  and  transmission  of 
legal  titles  are  sometimes  controlled  by  equitable  doctrines,  so 
that  the  rights  of  parties  thereto  may  be  very  difterent  in  courts 
of  equity  from  those  to  which  a  court  of  law  would  give  eflfect. 
For  instance,  a  guardian  purchases  property  of  his  ward  the  day 
after  the  latter  attains  his  majority.  Here  is  a  transaction  by 
which  the  legal  title  to  the  property  passes,  and  after  which  the 
rights  of  the  parties,  at  law,  are  fixed.  But  equity  views  such  a 
bargain  with  a  jealous  eye ;  and,  in  fact,  has  laid  down  the  im- 
perative rule  that  it  cannot  stand  if  the  ward  within  a  reason- 
able time  chooses  to  disaflSrm  it.  In  equity,  therefore,  the  ward 
may  obtain  a  restitution  of  the  property  (upon  the  return  oT  the 
consideration),  not,  indeed,  because  in  chancery  any  new  title  is 
created,  but  because  by  the  application  of  an  equitable  doctrine, 
the  legal  title  is  taken  away  from  the  i^rson  who  at  law  would 
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be  entitled  to  hold  it,  and  restored  to  him  who  in  good  con- 
science should  be  the  rightful  owner. 

19.  Of  the  third  general  class  of  cases  in  which  equity  afifords 
relief — those,  namely,  in  which  a  court  of  law  recognizes  a  right 
but  cannot  enforce  it — in  other  words,  those  cases  which  fall 
under  the  head  of  equitable  remedies — the  doctrine  of  specific 
performance  of  contracts  may  be  taken  as  an  illustration.  At 
law,  if  A.  sells  B.  a  piece  of  real  estate,  the  legal  title  remains 
in  the  former  until  a  deed  is  executed  and  delivered  ;  and  if  he 
refuses  to  complete  the  sale,  no  power  at  common  law  can  corapeb 
him  to  convey.  B.'s  right  at  common  law  (supposing  the  con- 
tract to  be  executed  in  such  a  way  as  to  be  binding)  is  simply  a 
right  of  action  on  the  contract  by  which  damages  may  be  re- 
covered. Now,  even  if  the  case  should  happen  to  be  one  in  which 
B.  may  recover  damages  in  a  common  law  action  for  the  loss  of 
his  bargain,^  it  is  obvious  that  his  legal  remedy  is  nevertheless 
wholly  inadequate,  and  affords  no  substantial  redress.  He  has  a 
right  to  the  property;  he  has  a  right  which  the  law  recognizes, 
because  if  the  property  is  destroyed,  the  loss  falls  on  him  ;  but 
the  common  law  is  powerless  to  give  him  the  thing  itself  for 
which  he  has  bargained  ;  it  can  only  give  him  damages. 

But  in  equity  he  has  complete  relief.  Upon  a  bill  being  filed, 
and  a  proper  case  made  out,  the  complainant  is  entitled  to  a 
decree  that  the  defendant  do  convey  to  him  the  property  in 
question  on  or  before  a  certain  day ;  and  if  the  defendant 
disobeys  the  decree,  his  compliance  therewith  is  enforced  by  an 
attachment — in  other  words,  he  is  committed  to  prison  until 
he  executes  the  deed. 

It  will  be  observed,  therefore,  that  the  general  field  of  the 
jurisdiction  of  courts  of  chancery  is  susceptible  of  three  great 
divisions,  viz.,  I.  Equitable  Titles;  11.  Equitable  Rights,  or 
Equities;  and  III.  Equitable  Remedies. 

It  will  be  convenient,  however,  not  only  to  point  out  the  above 
general  subdivisions,  but  to  give  also  a  brief  summary,  or,  as  it 
were,  catalogue  of  the  subjects  of  equitable  jurisdiction. 

20.  The  first  and  perhaps  the  most  important  of  these  sub- 
jects is  that  of  Trusts. 

'  For  a  discussion  of  the  recent  autho-     Sug.  V.  &  P.  542  (8th  Am.  Ed.  by  Per- 
rities  upon  this  interesting  point,  see  1     kins). 
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A  Trust  is  the  beneficial  title  or  ownership  of  property  of 
which  the  legal  title  is  in  another.  The  person  in  whom  the 
legal  title  is  vested  is  called  the  trustee,  and  the  person  for  whose 
benefit  the  trust  exirts  is  called  the  cestui  qui  trust  So  far  as 
the  duties  of  the  trustee  are  concerned,  trusts  may  be  divided 
into  active  or  special,  and  passive  or  simple  trusts.^  An  active 
trust  is  one  in  which  the  trustee  has  some  active  duties  to  per- 
form, such  as  to  collect  the  rents  and  profits  of  an  estate,  and 
pay  the  net  income  to  a  married  woman  for  her  separate  use;  or 
to  pay  debts  or  legacies,  or  the  like.  A  passive  trust  is  one  in 
which  the  trustee  is  the  mere  holder  of  the  legal  title,  which  he 
is  compelled  to  convey  to  the  cestui  qui  trust  whenever  he  is 
called  upon  to  do  so.  Trusts  are  also  either  executed  or  execu- 
tory. An  executed  trust  is  one  in  which  the  estates  and  in- 
terests in  the  subject  matter  of  the  trust  are  completely  limited 
and  defined  by  the  instrument  creating  the  trust,  and  require 
no  further  instruments  to  complete  them.  An  executory  trust  is 
where  the  instrument  creating  the  trust  is  intended  to  be  pro- 
visional only,  and  further  conveyances  are  contemplated  in  ac- 
cordance with  the  terms  of  the  trust,  and  whereby  the  same 
may  be  eflfectually  carried  out.^ 

Trusts  may  also  take  their  name  from  the  purposes  for  which 
they  are  created,  e.  g.^  trusts  may  be  either  private  or  public  trusts ; 
they  may  be  either  trusts  lawful  or  trusts  unlawful. 

The  division  of  trusts,  however,  which  is  generally  made  for 
the  purposes  of  a  treatise  on  equity,  is  one  based  upon  the 
manner  in  which  trusts  are  created,  and  it  is  plain  that  this  may 
be  in  one  of  two  ways— either,  first,  by  act  of  party,  or  second, 
by  act  of  law.  Trusts,  as  respects  their  mode  of  creation,  are 
therefore  divisible  into  express  and  implied  trusts;  and  implied 
trusts  »re  in  this  treatise  again  subdivided  into  resulting  trusts 
and  constructive  trusts. 

Express  trusts,  as  a  general  rule,  may  be  created  by  parol ;  and 
no  particular  form  of  language  is  necessary,  but  any  words 
which  sufficiently  indicate  intention  will  be  competent  to  create 
a  trust.  Trusts  in  respect  to  real  estate  are,  however,  required 
by  the  statute  of  fi*auds  in  England  to  be  in  writing;  and 
similar  statutes  have  been  passed  in  nearly  all  of  the  United 

•  Lewin,  21.  «  Lewio,  144. 
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States.  Express  trusts  may  be  created  either  by  direct  fiduciary 
expressions,  or  by  precatory  words,  or  by  words  indicating  that  a 
power  is  to  be  used  in  trust. 

Of  trusts  by  direct  fiduciary  expressions  nothing  need,  at 
present,  be  said  in  explanation. 

Trusts  by  precatory  words  arise  where  a  testator  has  not  used 
words  of  direct  command,  but  expressions  of  entreaty  ol*  recom- 
mendation, which  are  construed,  for  the  purpose  of  eflFectuating 
intention,  to  be  equivalent  to  imperative  words. 

Powers  in  trust  are  those  powers  the  exercise  of  which  is  not 
left  to  the  discretion  of  the  donee  of  the  power,  but  are  con- 
sidered as  obligatory  because  they  are  to  be  exercised  for  the 
benefit  of  some  third  peraons,  and  the  duty  of  the  donee  of  the 
power  is  therefore  looked  upon  as  a  trust. 

A  resulting  trust  may  arise  in  several  ways,  one  of  the  most 
usual  being  where  a  purchase  is  made  and  the  money  paid  by 
one  man,  and  the  title  to  the  property  is  taken  in  the  name  of 
another.  Here  the  law  implies  a  trust,  on  the  part  of  the  latter, 
to  hold  the  legal  title  for  the  benefit  of  the  actual  purchaser. 
So  too  where  there  is  a  gift  by  will  to  trustees  for  a  particular 
purpose  which  fails,  a  trust  results  for  the  benefit  of  the  heir  at 
law  or  next  of  kin,  according  as  the  gift  is  of  real  or  personal 
estate. 

A  constructive  trust  may  arise  either  out  of  fraud  or  in  \he 
absence  of  fraud.  The  most  numerous  cases  of  a  constructive 
trust  are  those  which  spring  from  actual  or  presumptive  fraud, 
and  will  be  treated  of  unde.r  that  head  of  equitable  relief.  A 
trust  which  arises  from  actual  fraud  is  where  (for  example),  a 
conveyance  is  obtained  by  direct  deceit  or  misrepresentation.  In 
such  a  case  equity  affords  redress  by  treating  the  wrong-doer  as 
a  trustee  of  the  legal  title  of  the  property,  for  the  benefit  of  the 
injured  party,  and  directing  a  conveyance. 

Presumptive  fraud  is  where  the  law  supposes  that  a  transac- 
tion is  fraudulent  from  the  mere  circumstance  of  the  relations 
of  the  parties  or  the  nature  of  the  transaction,  without  any 
proof  of  actual  deceit.  Thus  a  bargain  between  a  solicitor  and 
client,  a  guardian  and  ward,  a  parent  and  child,  a  trustee  and 
cestui  qui  trusty  or  any  other  two  persons  standing  in  a  confiden- 
tial or  quasi  confidential  relation,  touching  the  subject  matter  as 
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to  which  the  fiduciary  relation  exists,  will  be  set  aside  at  the 
option  of  the  client,  ward,  child,  or  cestui  qui  tntst,  as  the  case 
may  be,  unless  the  entire  fairness  of  the  transaction  is  abund- 
antly proved.  In  this  case,  also,  equity  uses  the  theory  of  a 
trust  for  the  purpose  of  effecting  relief,  in  the  same  way  as  in 
cases  of  actual  fraud. 

A  constructive  trust,  in  the  absence  of  fraud,  may  arise  in 
several  ways:  thus  where  a  person  acquires  trust  property  with- 
out notice  of  the  trust,  but  without  having  paid  any  value  for 
it,  he  is  not  entitled  to  hold  it  discharged  of  the  trust,  but  is 
looked  upon  in  equity  in  the  same  light  as  a  trustee,  and  is  com- 
pelled to  convey  or  otherwise  dispose  of  the  property  accordingly. 
Another  common  instance  of  constructive  trusts  occurs  in  the 
renewal  of  leases ;  the  rule  being  that  if  a  trustee  or  executor, 
or  even  an  executor  de  son  tort^  renew  a  lease  in  his  own  nanie, 
he  will  be  deemed,  in  equity,  a  trustee  for  those  interested  in  the 
original  term.^ 

Another  instance  of  a  constructive  trust  in  the  absence  of 
fraud  is  where  a  binding  contract  is  made  for  the  sale  of  real 
estate.  In  such  a  case, before  the  conveyance  is  executed,  equity 
treats  the  vendor  as  a  trustee  of  the  land  for  the  benefit  of  the 
vendee,  and  the  latter  as  a  trustee  of  the  purchase-money  for 
the  benefit  of  the  former.  This  doctrine  more  properly  falls 
under  the  subject  of  specific  performance,  and  will  be  treated  of 
under  that  head. 

Havinor  noticed  the  manner  in  which  trusts  are  called  into 
being,  the  next  thing  to  be  considered  is  "  for  what  purposes  are 
trusts  usually  created?"  One  of  the  most  frequent  and  im- 
portant of  these  purposes  is  to  secure  the  property  of  married 
women ;  and  this  is  effected  by  a  gift  to  her  sole  and  separate 
use.  The  separate  use  is  a  creature  of  equity ;  and  is,  perhaps, 
one  of  the  best  illustrations  which  could  be  given  of  the  manner 
in  which  courts  of  equity  in  certain  cases  depart  from  the  rules 
of  common  law.  By  the  latter,  a  husband  was  entitled  to  all 
his  wife's  personalty  in  possession ;  to  her  chases  in  action^  if  he 
chose  to  reduce  them  into  possession,  or  (as  the  rule  is  sometimes 
held)  convert  them  to  his  use;  and  to  a  life  estate  in  her  realty. 

*  Lewin,  217. 
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Equity,  for  the  benefit  of  married  women,  allows  gifts  to  be 
made  to  her  by  which  her  husband  may  be  deprived  of  all  these 
rights. 

By  conveying  the  estate  to  a  trustee  for  the  sole  and  separate 
use  of  a  married  women,  the  corpus  of  the  estate  may  be  secured 
from  any  control  of  the  husband,  or  from  any  liability  to  his 
debts ;  and  the  income  paid  directly  to  the  wife.  In  England, 
and  in  some  of  the  States  of  the  Union,  the  wife  has  the  same 
control  over  the  separate  estate  (unless  expressly  restrained),  as 
she  would  have  if  unmarried.  In  other  States,  she  has  only 
those  powers  which  are  conferred  upon  her  by  the  instrument 
creating  the  estate. 

The  descent  and  distribution  of  separate  use  estates  is  the 
same  as  that  of  legal  estates,  except  (of  course)  where  differences 
are  made  by  statute;  and  this  rule  indeed  applies  to  all  equitable 
estates,  except  that  a  woman  is  not  dowable  out  of  an  equitable 
estate,  although  a  man  is  entitled  to  his  tenancy  by  the  curtesy. 

Connected  with  the  subject  of  a  married  woman's  equitable 
separate  estate,  is  what  is  known  as  her  equity  to  a  settlement. 
This  arises  when  a  husband  is  obliged  to  go  into  a  court  of 
chancery  for  the  purpose  of  reducing  his  wife's  choses  in  action 
to  possession ;  or  getting  in  any  property  that  belongs  to  her. 
In  such  a  case,  the  court  refuses  to  aid  the  husband,  except  upon 
the  terms  of  making  a  reasonable  settlement  upon  the  wife  out 
of  the  property. 

Gifts  directly  from  the  husband  to  the  wife  will  also  require 
notice  under  this  head — as  these  gifts  are  void  at  law,  and  are 
upheld  by  virtue  of  equitable  doctrines  only. 

Another  important  class  of  trusts  are  those  for  charitable 
purposes.  These  trusts  are  of  a  public  nature,  and  differ  from 
other  trusts  in  at  least  one  important  particular,  viz.,  in  not 
requiring  such  a  degree  of  certainty  in  the  description  of  the 
beneficiaries  as  is  requisite  in  an  ordinary  private  trust.  They 
depend  very  much  in  England,  and  in  many  of  the  United  States, 
upon  a  statute  passed  in  the  reign  of  Queen  Elizabeth,  and  con- 
stitute an  important  branch  of  equitable  jurisdiction. 

A  court  of  chancery  always  exercises  a  supervision  and  con- 
trol over  trustees  in  the  administration  of  their  trusts.  Any 
trustee  is  entitled  to  come  into  court  for  advice  or  assistance ; 
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and  any  cestui  qui  trust  may  invoke  the  interposition  of  the 
chancellor  in  case  of  breach  or  abuse  of  the  trust. 

The  duties  of  trustees  of  course  vary  with  the  character  of  the 
trust  and  the  nature  of  the  subject  matter  thereof.  They  may 
be  said  to  be  summed  up  in  the  duty  faithfully  to  attend  to 
the  interests  of  the  cestui  qui  trusty  and  to  abstain  from  making 
any  use  of  the  trust  property  for  the  trustee's  own  benefit. 

Trustees,  according  to  the  English  rule,  are  not  entitled  to 
compensation ;  but  in  this  country  the  law  is  generally  other- 
wise. 

21.  The  case  of  Mortgages  is  the  next  head  of  jurisdiction  in 
which  an  independent  title  is  created  and  recognized  in  equity. 
A  mortgage  is  a  conveyance  of  real  estate  to  secure  a  debt  due 
by  the  mortgagor  (the  party  who  executes  the  conveyance)  to 
the  mortgagee  (the  party  to  whom  the  conveyance  is  made); 
coupled  with  a  clause  of  defeasance  by  which,  upon  the  paj^ment 
of  the  debt  on  a  day  specified,  the  title  to  the  property  revests 
in  the  mortgagor.  At  law,  if  the  day  for  payment  passed  by, 
th^  estate  became  absolute  in  the  mortgagee,  and  the  mortga- 
gor's title  was  wholly  gone.  Equity,  however,  stepped  in  to  his 
relief,  and  recognized  a  title  still  existing  in  the  mortgagor, 
whereby  he  has  a  right  to  redeem  the  mortgaged  property  on 
any  subsequent  day,  by  paying  the  debt  with  interest.  This  is 
called  the  mortgagor's  "  equity  of  redemption ;"  a  right  which 
is  now  inseparably  connected  with  every  mortgage. 

On  the  other  hand,  equity  gives  a  remedy,  unknown  to  the 
common  law,  by  allowing  the  mortgagee  to  foreclose  (as  it  is 
called)  this  equity  of  redemption.  In  a  foreclosure  suit  a  decree 
is  entered  whereby  another  day  is  fixed  for  redemption ;  and  if 
the  mortgagor  does  not  take  advantage  of  the  new  opportunity 
thus  afforded  him,  his  right  is  forever  gone. 

22.  The  last  equitable  title  is  that  which  grows  out  of  the 
assignment  oi  choses  in  action^  which  could  not  be  transferred  at 
law,  but  assignments  of  which  are  upheld  in  equity  when  they 
are  made  for  a  valuable  consideration,  and  do  not  contravene  any 
rule  of  public  policy.  In  this  case,  as  in  that  of  trusts,  equity 
creates  a  new  title,  co-existent  with  the  legal  title,  and  which 
(as  has  been  already  explained)  will  be  enforced  either  by  com- 
pelling the  assignor  to  allow  the  assignee  to  use  his  name  in  an 
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action  at  law,  or  by  affording  direct  relief  by  bill  in  equity  when 
any  difficulty  in  bringing  the  legal  action  exists. 

23.  Besides  creating  new  titles,  independent  of  legal  owner- 
ship, equity  also  affords  relief  by  setting  up  and  enforcing  equi- 
table rights  in  regard  to  existing  legal  titles.  This  is  done  by 
virtue  of  certain  doctrines  by  which  common  law  rights  of  en- 
joyment are  modified  or  controlled.  The  first  of  these  equities 
which  will  be  noticed,  are  those  of  Accident  and  Mistake. 

The  relief  afforded  in  the  case  of  Accident  springs  from  the 
ancient  jurisdiction  of  the  court  of  chancery  in  what  were 
known  as  "cases  of  extremity."  It  is  now  exercised  principally 
in  three  cases:  first,  in  the  case  of  lost  instruments;  secondly, 
in  the  case  of  defective  execution  of  powers ;  and  thirdly,  in  the 
case  of  penalties  and  forfeitures.  The  jurisdiction  of  equity  in 
cases  of  Mistake  grew  out  of  the  great  credit  which  common 
law  courts  gave  to  a  sealed-  instrument,  and  to  the  inability  of 
these  courts  to  afford  an  adequate  redress  in  all  cases  of  mistake. 

Mistakes  are  of  two  kinds,  mistakes  of  law  and  mistakes  of 
fact.  As  a  general  rule,  mistakes  of  law  cannot  be  relieved 
against  even  in  equity ;  but  for  mistakes  of  fact  relief  may  be 
had  upon  a  proper  case  being  shown.  Such  relief  is  often  ad- 
ministered in  the  case  of  powers  defectively  executed  through 
mistake. 

24.  The  next  equitable  rights  which  will  require  notice  are 
those  which  grow  out  of  Fraud. 

Fraud,  indeed,  vitiates  transactions  at  law  as  well  as  in  equity ; 
but  the  jurisdiction  of  chancery  is  superior  to  that  at  common 
law,  for  two  reasons — first,  because  in  equity  fraud  has  a  more 
extensive  signification  than  at  law ;  and  secondly,  because  the 
relief  afforded  is  much  more  complete. 

It  is,  however,  frequently  difficult  to  say  with  precision  what 
cases  fall  under  the  head  of  fraud  as  a  distinct  ground  for  re- 
lief in  equity,  because  fraud  so  often  exists  in  connection  with 
other  reasons  for  the  assistance  of  a  chancellor  that  it  is  hard  to 
determine  on  what  particular  ground  the  relief  is  afforded. 
Thus,  as  we  have  seen,  certain  kinds  of  constructive  trusts  are 
based  upon  fraud  ;  in  other  words,  equity  considers  that,  in  con- 
sequence of  certain  fraudulent  conduct,  the  relationship  of  trus- 
tee and  cestui  qui  trust  is  called  into  being,  and  the  rights  of  the 
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parties  are  determined  upon  the  basis  of  that  relation.  The 
ground  of  relief,  therefore,  is  both  fraud  and  trust.  So,  also, 
certain  equitable  remedies  are  founded  upon  the  idea  of  doing 
complete  justice  in  cases  of  fraud.  Thus,  if  a  person  has  been 
fraudulently  induced  to  sign  a  bond,  equity  will  not  compel  the 
obligor  to  wait  until  an  action  at  law  is  brought  thereon,  and 
then  take  defence,  but  will  afford  relief,  not  only  complete,  but 
also  immediate,  by  directing  the  fraudulent  instrument  to  be 
delivered  up  to  be  cancelled.  It  will  be  seen,  therefore,  that  this 
subject  of  fraud  not  only  furnishes  ground  for  relief  at  law,  but 
also  runs  into  at  least  two  other  distinct  heads  of  equity. 

There  are,  however,  certain  classes  of  cases  in  which  fraud 
alone  gives  jurisdiction,  and  it  has,  therefore,  been  ordinarily 
considered  as  one  of  the  special  heads  of  the  jurisdiction  of  a 
court  of  chancery,  and  will  accordingly  be  so  treated  in  this  work. 

Another  and  very  important  reason  for  so  treating  it,  is  the 
fact  that  in  many  States  of  the  Union  it  is  made  one  of  the  cases 
in  which  equity  powers  are  granted  to  the  courts.  In  those 
States,  therefore,  where  these  powers  are  not  general,  but  limited, 
it  is  necessarily  of  no  little  consequence  to  determine  exactly 
what  is  meant  by  the  language  of  the  statute,  and  therefore  to 
know  what  is  the  nature  and  what  the  bounds  of  chancery  juris- 
diction on  this  subject. 

Fraud  has  been  divided,  according  to  the  classification  of  Lord 
Hardwicke  in  Chesterfield  v.  Jansen,^  for  the  purpose  of  conve- 
nient consideration,  into  four  classes,  viz. :  1.  Fraud  arising  from 
facts  and  circumstances  of  imposition  ;  2.  Fraud  arising  from  the 
intrinsic  matter  of  the  bargain  itself;  3.  Fraud  presumed  from 
the  circumstances  and  condition  of  the  parties  contracting ;  4. 
Fraud  affecting  third  persons  not  parties  to  the  transaction.  This 
classification  has  been  adopted  in  the  present  treatise. 

25.  Growing  out  of  the  general  subject  of  fraud  is  that  of 
Notice,  which  embraces  also  the  subordinate  equities  of  bona  fide 
purchasers,  and  the  application  of  purchase-money.  Notice  is  a 
doctrine  which  is  recognized  for  the  purpose  of  protecting  equi- 
table titles.  At  common  law  the  purchaser  of  a  legal  title  ac- 
quired the  absolute  property  in  the  subject.     In  equity,  however, 

I  1  Atk.  301  ;  2  Ves.  126;  1  Lead.  Cas.  Eq.  428. 
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if  he  has  notice  of  an  equitable  title,  he  will  be  considered  as  a 
trustee  of  the  legal  title  for  the  benefit  of  the  equitable  owner. 
On  the  other  hand,  want  of  notice  may  be  a  protection  to  a  pur- 
chaser against  the  assertion  of  an  equitable  right.  In  such  a 
case  he  sets  up  the  plea  of  being  a  bond  fide  purchaser  for  a  valua- 
ble consideration  without  notice ;  and  is  thereupon  entitled  to 
the  favorable  consideration  of  a  court  of  chancery. 

Another  equity  springs  also  from  the  general  head  of  Fraud, 
but  requires  a  separate  consideration,  that,  namely,  of  Estoppel. 
Estoppel  is  the  agency  of  the  law  by  which  evidence  to  contro- 
vert the  truth  of  certain  indisputable  admissions  is  excluded.* 
Estoppels,  in  general,  may  arise  either  by  matter  of  record,  of 
deed,  or  in  pais.  Equitable  estoppels  fall  under  the  last  class,  and 
they  grow  out  of  representations  which,  after  they  are  made,  can- 
not be  denied,  but  must  be  adhered  to  by  the  party  making  them. 
The  representation  which  will  operate  as  an  estoppel  must  be  one 
that  is  either  a  suggestion  of  falsehood,  or  a  concealment  of  truth 
when  there  is  a  duty  to  speak  ;  it  is  always  external  to  the  trans- 
action ;  and  it  may  take  place  either  in  a  transaction  effected 
between  the  party  alleging  the  estoppel  and  the  party  estopped, 
or  in  one  between  the  party  alleging  the  estoppel  and  some  third 
party. 

Somewhat  akin  to  the  doctrine  of  estoppel,  and  therefore  pro- 
perly to  be  considered  in  immediate  juxtaposition,  is  the  doctrine 
of  Election,  whereby  a  party  is  compelled  to  choose  between  in- 
consistent benefits,  and  is  precluded  (after  having  once  exercised 
his  choice)  from  insisting  upon  rights  which  he  would  otherwise 
be  perfectly  free  to  assert.  Thus,  if  a  testator  gives  money  or 
land  to  A.,  and,  by  the  same  will,  gives  something  of  A.'s  to  B., 
here  A.  must  elect  either  to  give  effect  to  the  will  by  allowing  B. 
to  have  the  property  which  the  testator  intended  should  go  to 
him,  or  to  assert  his  right  to  his  own  property,  in  which  case  he 
must  make  good  its  value  (out  of  the  gift  to  himself)  to  the  dis- 
appointed beneficiary.  An  election  may  be  either  express  or  im- 
plied. In  order  that  the  doctrine  may  be  called  into  play  it  is 
necessary  that  the  testator  should  affect  to  dispose  of  property 
which  is  not  his  own,  and  should  also  make  a  valid  gift  of  his- 

1  Bigelow  on  Estoppel. 
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own  property  ;  and  it  is  further  requisite  that  the  twofold  gift 
should  be  made  by  the  same  instrument.  In  order  to  make  a 
valid  election  the  party  electing  must  have  adequate  informa- 
tion in  regard  to  the  values  of  the  two  pieces  of  property  between 
which  he  is  to  choose  ;  and  he  is  entitled  to  the  assistance  of  the 
court  for  the  purpose  of  determining  the  values.  As  a  general 
rule,  an  election  can  be  made  only  by  persons  sui  juris  ;  but  a 
court  of  equity  will  sometimes  elect  for  the  benefit  of  a  fe^ne 
coverte  or  an  infant. 

26.  The  next  equity  which  will  be  considered  is  that  of  Con- 
version, by  which  is  meant  a  change  of  property  from  real  into 
personal,  or  from  personal  into  real,  not  actually  taking  place, 
but  presumed  to  exist  only  by  construction  or  intendment  of 
equity.  This  result  may  take  place  under  a  will,  or  by  an  in- 
strument inter  vivos.  A  devise  of  land  to  trustees,  with  impera- 
tive directions  to  sell  and  divide  the  proceeds  between  certain 
persons,  would  be  an  illustration  of  a  conversion  under  a  will ;  a 
binding  contract  for  the  sale  of  realty  would  be  an  example  of 
the  application  of  the  same  doctrine  to  a  transaction  inter  vivos. 
In  both  cases  the  land  would,  in  the  eye  of  equity,  be  considered, 
for  certain  purposes  of  devolution,  turned  into  money  from  the 
date  of  the  death  of  the  testator  in  the  one  case,  and  from  the 
date  of  the  contract  in  the  other ;  and  in  the  event  of  the  death 
of  the  beneficiary  or  the  vendor,  would  be  distributable  as  per- 
sonalty to  the  next  of  kin,  and  would  not  descend  to  the  heir  as 

real  estate. 

To  effect  a  conversion  by  will  it  is  generally  necessary  that  the 
words  be  imperative ;  and  by  contract,  that  its  terms  should  be 
binding.  Certain  exceptions,  however,  to  these  general  rules  may 
occasionally  occur. 

The  purposes  for  which  a  conversion  is  designed  sometimes 
wholly  or  partially  fail,  and  interesting  questions  then  arise  as 
to  the  effect  of  this  failure  upon  the  subsequent  devolution  of  the 
estate.  When  the  failure  is  total  the  rule  is  very  simple,  as  no 
conversion  then  takes  place.  In  cases,  however,  of  partial  fail- 
ure, the  rules  are  more  diflBcult  of  application,  and  cannot  be 
condensed  in  a  brief  synopsis. 

The  parties  interested  in  an  estate  directed  to  be  converted  may, 
if  they  all  concur,  elect  to  take  it  in  its  present  and  not  in  its 
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changed  state.  By  such  an  election  there  is  eflFected  what  is 
called  a  re-conversion,  by  which  the  property  is  considered  as 
retained  in  its  actual  condition,  and  is  transferable  and  descend- 
ible accordingly. 

27.  The  next  class  of  equitable  rights  which  will  require  con- 
sideration embraces  those  which  may  be  comprehended  under 
the  general  head  of  Adjustment,  and  which  includes  the  subor- 
dinate heads  of  Set-off,  Contribution,  Exoneration,  Subrogation, 
and  Marshalling.  These  equities  are  called  into  play  for  the 
purpose  of  securing  the  orderly  and  equitable  adjustment  of 
liabilities  against  the  parties  by  whom,  and  in  favor  of  those  to 
whom  they  are  justly  due ;  and  they  all  depend  upon  the  general 
equitable  principle  that  burdens  ought  to  l)e  thrown  upon  those 
who  should  justly  bear  them,  but  only  in  their  due  proportion 
and  in  their  proper  order,  and  that  benefits  should  be  secured  to 
those  who  are  of  right  entitled  thereto,  with  a  just  regard  to  the 
rights  of  others. 

The  right  of  set-off,  although  it  is  a  right  of  equitable  origin, 
has,  nevertheless,  been  so  effectually  introduced  by  statute  both 
in  England  and  in  this  country,  that  the  occasions  for  its  appli- 
cation by  courts  of  chancery  are  exceedingly  rare.  Mere  matters 
of  set-off  will  not  give  the  court  jurisdiction,  for  such  rights  can 
be  effectually  tried  at  law ;  but  where  there  is  anything  peculiar 
in  the  case,  so  as  to  render  it  impossible  for  exact  justice  to  be 
done  by  a  court  of  law  under  the  statutes,  a  court  of  chancery 
will  afford  relief  through  the  medium  of  an  equitable  set-off. 

The  equity  of  contribution  arises  when  one  of  several  parties, 
who  are  liable  to  a  common  debt  or  obligation,  discharges  the 
same  for  the  benefit  of  all.  In  such  a  case  he  has  a  right  to  call 
upon  his  co-debtor  for  contribution.  This  right  is  most  frequently 
exercised  in  the  case  of  sureties ;  as  is  also  the  equity  of  exone- 
ration, which  is  a  right  of  a  person  secondarily  liable  to  call 
upon  the  party  primarily  liable,  to  discharge  the  debt,  or  to  re- 
imburse him  if  he  has  paid  it. 

The  case  of  suretyship,  however,  is  but  an  illustration  of 
both  of  these  rights;  and  the  same  equities  are  applicable  to 
other  relations  out  of  which  joint  or  successive  liabilities  have 
sprung. 

The  right  of  subrogation  is  an  auxiliary  equity,  called  into 
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existence  for  the  purpose  of  enabling  a  party  secondarily  liable, 
but  who  has  paid  the  debt,  to  reap  the  benefit  of  any  securities 
which  the  creditor  may  hold  against  the  principal  debtor,  and 
by  the  use  of  which  the  party  paying  may  thus  be  made  whole. 
Thus  a  surety  who  pays  a  debt  which  has  been  reduced  to  judg- 
ment is  entitled  to  have  the  judgment  kept  alive  for  his  benefit, 
and  to  enjoy,  as  against  the  principal  debtor,  the  advantages 
which  could  have  been  claimed  by  the  judgment  creditor. 

None  of  these  equities  are  founded  upon  contract,  but  upon 
general  principles  of  equity,  and  being  all  rights  of  a  purely 
equitable  nature,  they  are  subject  to  the  general  qualification  b}'^ 
which  the  exercise  of  all  such  rights  is  controlled,  viz.,  that  they 
must  not  be  asserted  in  such  a  way,  or  under  such  circum- 
stances, as  to  do  violence  to  the  rights  and  equities  of  other 
parties. 

The  doctrine  of  marshalling  grows  out  of  the  principle  that 
a  party  having  two  funds  to  satisfy  his  demand  shall  not,  by 
his  election,  disappoint  a  party  who  has  only  one  fund.  Thus  a 
person  who  has  a  mortgage  on  two  parcels  of  land,  ought  not, 
in  fairness,  to  resort  in  the  first  instance  to  one  of  them,  upon 
which  there  also  happens  to  be  a  junior  mortgage  which  is  not 
otherwise  secured;  for  in  so  doing  the  junior  mortgagee  might 
be  altogether  cut  out.  Equity,  however,  is  loath  to  interfere 
with  the  rights  of  a  creditor  to  enforce  payment  out  of  any  of 
his  securities,  and  therefore  the  remedy  usually  aflforded  to  the 
junior  disappointed  mortgagee  is  to  substitute  him  to  the  rights 
of  the  paramount  mortgagee  as  against  the  other  property. 

The  doctrine  of  marshalling  is  applied  in  the  administration 
of  estates  of  debtors  both  during  their  lifetime  and  after  their 
death ;  although  in  this  country  the  necessity  for  its  application 
to  the  estates  of  decedents  has  been  very  much  lessened  by  the 
numerous  legislative  enactments  whereby  the  distribution  of  the 
assets  of  a  deceased  debtor  are  regulated  and  controlled. 

28.  The  last  equitable  rights  which  will  be  noticed  are  Liens. 

A  lien  is  a  right  at  common  law ;  but  it  is  a  right  which  is 
inseparable  from  the  possession  of  the  article  on  which  the  lien 
is  claimed  to  exist. 

In  equity,  however,  a  lien  may  exist  wholly  independently  of 
possession,  and  under  circumstances  which  would  give  the  party 
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no  common  law  right  at  all.  There  are  several  of  these  equitable 
liens,  one  of  the  most  important  of  them  being  the  vendor's  lien 
upon  real  estate  for  unpaid  purchascrmoney.  This  lien  consti- 
tutes a  charge  upon  the  estate  in  the  hands  of  the  vendor,  but 
it  does  not  come  into  actual  existence  until  a  bill  is  filed  to 
assert  it.  It  is  recognized  in  many  of  the  United  States ;  in 
others,  however,  it  has  never  existed,  or  has  been  abolished  or 
circumscribed  by  statute. 

29.  The  next  general  division  of  chancery  jurisdiction  is  that 
of  Equitable  Remedies;  and  the  first,  and  one  of  the  most  impor- 
tant of  these,  is  Specific  Performance. 

At  common  law  the  general  rule  was  that  all  injuries  were  to 
be  redressed  by  damages ;  and  relief  by  a  restoration  of  the  injured 
party  to  the  actual  enjoyment  of  the  thing  or  right  of  which  he 
had  been  unjustly  deprived,  was  never  afforded  except  in  the  two 
cases  of  detinue  and  replevin.  In  equity,  however,  the  rule  is 
just  the  other  way.  A  chancellor  always  aims  at  restoring  the 
injured  party  to  the  exact  position  which  he  ought  to  have  occu- 
pied if  the  wrong  had  never  taken  place.  One  of  the  means  by 
which  this  object  is  attained  is  the  equitable  remedy  by  specific 
performance,  which  is,  perhaps,  most  frequently  used  for  the 
purpose  of  enforcing  contracts  for  the  sale  of  real  estate,  although 
it  may  be  and  is  applied  to  other  cases  in  which  the  common  law 
remedy  is  insufficient,  by  reason  of  the  inadequacy  of  pecuniary 
damages,  or  from  the  impossibility  of  estimating  them.  This 
equitable  remedy,  however,  is  not  applied  except  under  certain 
restrictions  and  within  certain  limits. 

Thus  it  is  a  fundamental  principle  that  specific  performance 
will  not  be  decreed  unless  the  contract  sought  to  be  enforced  is 
based  on  a  valuable  consideration,  for  the  obvious  reason  that  as 
the  inadequacy  of  damages  is  the  ground  for  equitable  inter- 
ference, there  can  be  no  such  inadequacy  where  there  is  no  dam- 
age sustained,  as  is  the  case  with  a  mere  volunteer. 

Again,  the  complainant  must  show  either  that  no  damages 
could  be  recovered  at  law,  or  that  the  damages  which  might  be 
recovered  would  fall  short  of  affording  complete  redress.  The 
reason  for  this  rule  is  the  obvious  one  that  if  money  would  ope- 
rate as  a  full  measure  of  redress,  there  is  no  ground  whatever 
for  the  interference  of  a  chancellor,  as  the  complainant  can  get 
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all  he  wants  at  law.  It  must,  moreover,  be  observed  that  the 
jurisdiction  to  decree  specific  performance  is  always  exercised 
subject  to  general  equitable  considerations ;  and  that  therefore 
a  court  of  equity  will  not  aid  a  complainant  if  he  has  been 
guilty  of  laches  and  negligence,  or  if  equitable  considerations 
interpose  upon  the  other  side — such  as  that  the  contract  is  hard 
and  oppressive,  or  that  the  condition  of  things  has  materially 
changed,  or  the  like. 

Equity  will  not  enforce  a  contract  within  the  statute  of  frauds 
{e.  ^.,  an  agreement  to  sell  real  estate),  unless  it  is  reduced  to 
writing;  but  to  this  rule  there  are  some  exceptions.  Thus 
parol  contracts  may  be  enforced  where  there  has  been  a  sufficient 
part  performance  of  the  contract,  or  where  its  reduction  to 
writing  has  been  prevented  by  fraud,  or  where  the  contract  is 
admitted  by  the  defendant's  answer,  and  the  statute  is  not  set  up 
as  a  defence. 

Equity,  also,  in  applying  this  equitable  remedy,  will  sometimes 
call  into  play  subordinate  equities,  by  decreeing  specific  per- 
formance with  compensation  for  defects,  and  by  giving  time  to 
make  out  a  title  beyond  the  day  fixed  in  the  contract. 

80.  The  equitable  remedy  by  Injunction  may  be  described  as 
in  a  certain  sense  the  complement  of  the  remedy  by  specific 
performance ;  as  in  the  latter  case  a  party  is  compelled  to  do 
what  it  is  his  duty  to  do ;  whereas  by  injunction  he  is  restrained 
from  doing  that  which  he  ought  not  to  do.  Injunctions,  how- 
ever, are  sometimes  of  a  mandatory  character,  in  which  case 
they  compel  the  performance  of  an  act,  and  are,  therefore, 
equivalent  to  a  decree  for  specific  performance.  An  injunction, 
in  its  legal  sense,  may  consequently  be  defined  to  be  a  writ 
remedial  issuing  by  order  of  a  court  of  equity,  and  commanding 
a  defendant  to  perform  some  act,  or  restraining  a  defendant  from 
the  commission  or  continuance  of  some  act.  The  writ  is,  there- 
fore, either  mandatory  or  prohibitory.  Injunctions  are  also 
either  interlocutory,  i.  g.,  made  during  the  progress  of  the  cause, 
or  perpetual,  i,  6.,  made  upon  final  decree.  They  are  either  ex 
parte  or  after  hearing ;  and  were,  formerly,  either  common  or 
special ;  but  the  common  injunction  is  now  practically  out  of 
use,  and  all  injunctions  are  special — i.  e,^  granted  upon  the  merits 
as  disclosed  by  affidavits  or  other  proofs. 
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The  purposes  for  which  injunctions  are  issued  are  very  numer- 
ous, and  extend,  in  fact,  over  nearly  the  whole  field  of  equitable 
jurisdiction.  They  may  be  divided  into  two  general  divisions, 
namely,  first  those  cases  in  which  the  writ  issues  for  the  purpose 
of  protecting  equitable  rights ;  and,  secondly,  those  in  which  the 
writ  issues  for  the  purpose  of  protecting  legal  rights. 

Injunctions  are  used  for  the  purpose  of  protecting  equitable 
rights  in  two  ways:  in  the  first  place,  by  enjoining  proceedings 
in  the  common  law  courts,  whereby  and  wherein  such  rights 
may  be  violated  or  disregainied ;  and,  in  the  second  place,  by 
interposing  for  the  protection  of  such  equities,  when  injury 
thereto  is  threatened  by  other  means  than  through  legal  pro- 
ceedings. 

Under  the  first  of  these  heads  it  is  well  settled  that  equity  will 
interfere  to  restrain  proceedings  at  law,  whenever,  through  fraud, 
mistake,  accident,  or  want  of  discovery,  one  of  the  parties  in  a 
suit  at  law  obtains  or  is  likely  to  obtain  an  unfair  advantage 
over  the  other,  so  as  to  make  the  legal  proceedings  an  instrument 
of  injustice. 

It  is  difficult,  perhaps,  to  mark  out  with  precision  the  exact 
limits  within  which  a  court  of  equity  will  interfere  with  pro- 
ceedings at  law ;  but  it  may  be  stated  generally  that  such  an 
injunction  will  be  granted  whenever,  in  the  common  law  action, 
an  equitable  title  is  not  recognized,  or  an  equitable  right  not 
enforced,  or  where  exact  and  complete  justice  would  not  be  done 
between  the  parties  by  reason  of  the  want  of  an  equitable  remedy. 

A  court  of  equity  moreover  frequently  interferes  by  injunction 
for  the  purpose  of  preventing  unnecessary  or  vexatious  litigation ; 
and  this  it  does  in  many  ways,  viz.,  by  compelling  a  party  to  elect 
between  two  remedies;  by  restraining  a  party  from  bringing  an 
action  in  another  court  after  a  court  of  equity  has  once  obtained 
possession  of  a  cause ;  by  putting  a  stop  to  repeated  attempts 
to  litigate  the  same  question ;  and  by  interfering  to  protect  a 
party  who  is  liable  to  discharge  some  debt,  duty,  or  obligation 
from  vexatious  suits  by  two  or  more  parties  severally  claiming 
to  be  entitled  to  the  benefit  of  such  debt,  duty,  or  obligation. 
Bills  to  restrain  repeated  attempts  to  litigate  the  same  question 
are  termed  bills  of  peace,  and  are  of  two  kinds,  being  filed  either 
(first)  to  prevent  the  vexatious  occurrence  of  litigation  by  a  nume- 
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reus  class  insisting  upon  the  same  right,  or  (second)  to  prevent 
the  same  individual  from  reiterating  an  unsuccessful  claim.  Bills 
to  protect  parties  who  are  liable  to  several  claimants  in  respect  of 
the  same  debt,  duty,  or  obligation,  are  called  bills  of  interpleader, 
and  are  based  upon  the  ground  that  a  mere  stakeholder,  who 
claims  no  interest,  ought  not  to  be  troubled  by  the  actions  of 
conflicting  parties  who  do  claim  an  interest.  Such  a  bill,  there- 
fore, must  show  title  in  two  claimants,  and  it  must  not  show  any 
interest  in  the  subject-matter  on  the  part  of  the  party  filing  it. 

Of  the  second  general  class  of  cases  in  which  equity  interferes 
by  injunction  for  the  purpose  of  protecting  equitable  rights,  bills 
to  restrain  a  trustee  from  committing  breaches  of  trust,  to  re- 
strain a  partner  from  a  violation  of  his  duty  as  partner,  or  to 
restrain  the  disclosure  of  confidential  communications  or  of  trade 
secrets,  may  be  taken  as  illustrations.  In  such  cases  equitable 
titles  and  rights,  and  not  those  of  common  law,  are  infringed ; 
and  hence  injunctions  for  the  purpose  of  protecting  them  fall 
properly  under  the  first  of  the  two  grand  classes  into  which  these 
writs  have  been  divided. 

The  second  of  these  general  classes  is  that  which  embraces 
those  cases  in  which  the  injunction  issues  for  the  purpose  of  pro- 
tecting legal  rights.  The  occasions  which  most  usually  call  for 
the  interference  of  equity  for  this  purpose  are  cases  of  waste, 
trespass,  nuisance,  patent-right,  copyright,  literary  property, 
trade-marks,  alienation  of  property  pending  litigation,  transfer 
of  negotiable  instruments,  protection  of  property  pending  litiga- 
tion, breach  of  negative  covenants,  and  corporations. 

81.  Akin  to  the  equitable  remedies  of  specific  performance  and 
injunction,  are  those  of  re-execution,  reformation,  rescission,  and 
cancellation.  All  these  remedies  together  embrace,  as  it  were, 
the  complete  circle  of  equitable  relief  in  the  case  of  contracts  and 
duties.  Thus  a  party  may  be  held  to  a  literal  compliance  with 
his  contract  by  a  decree  for  its  specific  performance ;  or  he  may 
be  restrained  from  a  violation  of  the  contract  by  a  writ  of  in- 
junction ;  or,  finally,  if  the  written  paper,  which  is  the  evi- 
dence of  the  contract,  be  lost,  a  re-execution  may  be  ordered  ; 
if  the  contract  has  been  erroneously  expressed,  a  reformation 
may  be  decreed  ;  and  if,  on  the  other  hand,  it  has  been  obtained 
through  fraud,  it  may  be  rescinded,  and  the  documentary  evidence 
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may  be  directed  to  be  delivered  up  and  cancelled.  Re-execu- 
tion, reformation,  and  cancellation  are  the  means  whereby  the 
equities  of  accident,  mistake,  and  fraud  are  ordinarily  worked 
out.  Thus  where  instruments  are  lost  through  accident,  the 
equitable  remedy  which  is  applied  is  re-execution;  where  an 
instrument  has  been  erroneously  framed  through  mutual  mis- 
take, so  that  it  does  not  express  the  intention  of  the  parties,  and 
the  mistake  is  clearly  proved,  the  redress  which  is  aflforded  is 
reformation;  while,  where  a  contract  has  been  entered  into  in 
ignorance  or  mistake,  or  is  tainted  with  fraud,  the. relief  which  a 
chancellor  affords  is  rescission  and  cancellation. 

32.  The  next  equitable  remedies  which  demand  consideration, 
are  bills  for  account,  for  dower,  for  partition,  in  cases  of  confu- 
sion of  boundaries,  and  for  the  ascertainment  of  rent  Bills  for 
account  arose  from  the  inadequacy  of  the  remedies  at  common 
law,  those  remedies  being  exceedingly  limited  in  their  scope,  and 
cumbersome  in  their  operation.  In  the  equitable  method  of  pro- 
cedure, ground  is  first  laid  by  obtaining  discovery  (when  neces- 
sary) from  the  defendant,  and  the  cause  is  then  referred  to  a 
master  before  whom  the  account  is  taken. 

Bills  for  partition  and  dower  also  had  their  origin  in  the  in- 
adequacy of  the  common  law  remedies.  The  superiority  of  the 
chancery  practice  in  these  cases  is  due  to  the  fact  that  discovery 
may  in  this  way  be  had,  that  masters  and  commissioners  may 
be  appointed  to  examine  and  report  upon  the  rights  of  the  par- 
ties, and  that  the  decree  may  be  moulded  so  as  to  embrace  and 
adjust  the  rights  of  all  parties  in  the  subject-matter  of  dispute. 

The  equitable  remedy  for  the  ascertainment  of  boundaries  is 
used  when  boundaries  have  become  confused  through  the  mis- 
conduct of  the  defendant,  or  of  those  under  whom  he  claims ; 
and  a  bill  for  the  payment  of  rent  will  only  lie  in  extraordinary 
cases,  as  where  the  days  of  payment  are  uncertain,  or  the  remedy 
by  distress  has  been  lost  without  any  fault  of  the  owner  of  the 
land. 

33.  The  equitable  remedy  of  partnership  bills  is  chiefly 
based  upon  the  necessity  for  some  kind  of  procedure,  by  which 
partnership  aftairs  can  be  wound  up  and  partnership  assets 
administered ;  a  procedure  which  it  is  manifest  is  not  afforded 
by  any  of  the  forms  of  action  at  common  law.    Other  relief  is 
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also  incidentally  afforded  in  equity.  Thus  accounts  are  taken, 
assets  are  got  in  and  protected,  breaches  of  partnership  duty  are 
enjoined,  and  sales  of  partnership  effects  are  ordered.  A  great 
many  desirable  results  are  therefore  accomplished  in  one  suit ; 
and  justice  is  administered  not  only  between  the  partners,  but 
also  between  the  two  sets  of  creditors,  which  almost  invariably 
exist  in  such  cases,  viz.,  the  creditors  of  the  firm  and  those  of 
individual  partners.  In  settling  the  conflicting  claims  of  these 
two  classes  of  creditors,  certain  equitable  doctrines  are  applied 
by  the  courts,  which  are  based  mainly  upon  the  general  proposi- 
tion that  it  is  the  equity  of  each  partner  that  firm  assets  are,  in 
the  first  place,  to  be  taken  to  pay  firm  debts,  and  that  the 
equities  of  the  creditors  are  to  be  worked  out  through  this 
equity  of  the  partners.  These  doctrines  might,  with  some  pro- 
priety, be  noticed  under  the  general  equity  of  adjustment ;  but 
their  intimate  connection  with  the  subject  of  partnership  bills 
would  seem  to  render  their  consideration  under  that  equitable 
remedy  still  more  appropriate. 

The  equitable  remedy  by  creditors'  bills  is  one  which  has 
been  made  use  of  very  frequently  in  the  United  States.  They 
are  used  for  the  purpose  of  getting  at  property  of  tt  debtor  which 
cannot  be  reached  at  law ;  either  because  it  has  been  conveyed 
away  beyond  the  grasp  of  an  execution,  or  because  it  is  of  such  a 
character  that  it  cannot  be  seized  under  a  common  law  writ. 
Creditors'  bills  may  be  filed  during  the  lifetime  of  the  debtor  or 
after  his  death.  In  the  latter  case,  they  generally  result  in 
administration  suits,  as  the  executor  does  not  usually  admit 
assets ;  and,  therefore,  the  decree  is  not  simply  for  the  payment 
of  the  creditor  by  whom  the  bill  has  been  filed,  but  for  a  general 
administration  of  the  debtor's  estate.  Legatees  may  also  come 
into  chancery  for  the  ascertainment  of  assets,  and  the  adminis- 
tration of  the  estate. 

34.  The  jurisdiction  of  the  High  Court  of  Chancery  in  Eng- 
land over  the  estates  of  infants  results  from  a  prerogative  of  the 
crown  as  'parens  pairice.  In  the  United  States,  this  jurisdiction 
is  not  of  as  much  importance  as  in  England,  as  the  persons  and 
estates  of  minors  are  generally  under  the  supervision  of  Orphans' 
Courts,  Surrogate's  Courts,  or  Courts  of  Probate,  whose  powers 
are  regulated  by  statute.    Still,  in  those  States  where  courts  of 
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chancery  with  general  equity  powers  exist,  the  jurisdiction  is 
still  exercised ;  and  in  some  States  such  jurisdiction  is  expressly 
conferred  by  statute  upon  the  equity  courts.  The  principal 
incidents  to  this  jurisdiction  are  that  the  ward  must  be  educated 
under  the  court's  superintendence,  that  his  estate  must  be 
managed  and  applied  under  the  like  superintendence,  and  that 
his  marriage  must  be  with  the  sanction  of  the  court. 

The  jurisdiction  of  the  English  Court  of  Chancery  in  the  case 
of  lunatics  and  idiots  is  peculiar  in  this  respect,  viz.,  that  it  is 
not  exercised  in  a  regular  suit,  but  by  the  chancellor  personally, 
on  petition,  and  the  appeal,  if  his  order  be  erroneous,  is  to  the 
king  in  council,  and  not  to  the  House  of  Lords. 

This  jurisdiction  is  exercised  for  the  purpose  of  ascertaining 
(in  the  first  place)  the  fact  of  lunacy;  and  (secondly)  for  the 
support  of  the  lunatic  and  the  management  of  his  estate.  The 
first  end  is  attained  by  the  issuing  of  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo^  under  which  the  question  of 
lunacy  is  passed  upon  by  a  jury ;  and  the  second  purpose  is 
accomplished  by  the  appointment  of  a  committee  to  take  charge 
of  the  person  and  estate  of  the  lunatic. 

The  care  of  the  persons  and  estates  of  lunatics  and  idiots  is 
governed  in  many  States  by  statutes  ;  in  some  States,  however, 
courts  of  chancery  exercise  jurisdiction  over  this  subject. 

35.  A  bill  for  discovery  is  one  whereby  the  power  of  the  court 
is  invoked  for  the  purpose  of  compelling  the  defendant  to  dis- 
cover and  set  forth  upon  oath  every  fact  and  circumstance 
within  his  knowledge,  information,  and  belief,  material  to  the 
plaintiffs  case.  It  is  an  equitable  remedy  of  great  antiquity, 
and  was  formerly  of  very  great  importance,  as  no  power  to  elicit 
testimony  from  a  party  to  a  cause  existed  at  common  law.  At 
the  present  day,  however,  the  necessity  for  the  exercise  of  this 
equitable  remedy  has  become  much  less  frequent  than  formerly, 
as  in  the  federal  courts,  in  those  of  most  of  the  United  States, 
and  of  England,  parties  are  now  competent  and  compellable  to 
testify. 

The  general  right  to  discovery  is  fenced  about  by  certain  pro- 
hibitions and  restrictions  whereby  the  power  of  the  court  is  pre- 
vented from  being  abused.  Thus,  in  the  first  place,  no  person 
need  discover  matters  tending  to  criminate  himself  or  to  expose 
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him  to  penalty  or  forfeiture;  in  the  second  place,  no  one  is  compel- 
lable to  discover  confidential  communications  which  have  passed 
between  him  and  his  legal  adviser ;  and,  lastly,  persons  occupying 
official  positions  cannot  be  compelled  to  disclose  matters  of  State, 
the  publication  of  which  would  be  prejudicial  to  the  community. 

Subject  to  these  restrictions  every  competent  defendant  in 
equity  must  answer  as  to  all  facts  material  to  the  plaintift'^s 
case;  he  must  answer  to  all,  and  not  to  a  portion  only;  and  he 
must  answer  distinctly,  completely,  and  without  needless  pro- 
lixity, and  to  the  best  of  his  information  and  belief. 

A  court  of  equity  will  not  only  compel  a  defendant  to  answer 
under  oath,  but  it  will  also,  where  it  is  necessary,  oblige  him  to 
produce  books  and  documents  which  are  in  his  possession  or 
control,  which  are  material  to  the  complainant's  case,  and  which 
do  not  fall  within  any  of  the  protecting  rules  mentioned  above. 
In  the  United  States  this  power  is  largely  exercised  by  common 
law  courts  under  statutory  provisions. 

Courts  of  equity  also  have  jurisdiction  to  issue  commissions  to 
examine  witnesses  abroad ;  to  entertain  bills  for  the  perpetuation 
of  testimony  when  a  right  cannot  be  immediately  determined, 
and  to  order  examinations  de  bene  esse  to  be  used  in  their  own 
proceedings  or  in  those  of  other  courts. 

36.  The  last  equitable  remedies  which  require  notice  are  bills 
quia  iimety  the  appointment  of  receivers,  writs  of  ne  exeat,  and 
writs  of  supplicavii. 

Bills  quia  timet  are  analogous  to  the  brevia  anticipantia  (writs  of 
.prevention)  at  common  law.  Their  object  is  to  prevent  anticipated 
mischief,  or  to  protect  a  party  from  vexatious  litigation  which 
is  likely  to  occur.  Thus,  where  a  man  covenants  to  save  another 
harmless  in  respect  to  certain  payments  which  are  to  be  made 
from  time  to  time,  a  bill  may  be  filed  before  any  breach  for  the 
purpose  of  obtaining  a  decree  that  the  defendent  shall  specifically 
perform  his  covenant,  and  a  reference  to  a  master  will  be  di- 
rected to  report  from  time  to  time  any  breach  that  may  happen, 
so  that  action  of  the  court  may  be  at  once  taken  thereon.  So 
also  bills  may  be  filed  for  the  purpose  of  compelling  a  party  who 
has  a  primd  facie  right,  to  assert  it  within  a  reasonable  time. 
Sometimes  also  bills  which  are  filed  for  the  purpose  of  removing 
a  cloud  from  a  title,  may  fall  under  the  same  class. 
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Another  instance  of  the  preventive  remedies  of  the  Court  of 
Chancery  is  that  of  the  appointment  of  receivers.  These  appoint- 
ments are  made  for  the  purpose  of  preserving  property,  and  of 
preventing  threatened  or  anticipated  injury  thereto.  A  receiver 
is  an  indifferent  person  between  the  parties  appointed  by  the 
court  to  collect  and  receive  the  rents,  issues,  and  profits  of  land, 
or  the  produce  of  personal  estate,  or  other  things  in  question 
pending  the  suit,  which  it  does  not  seem  reasonable  to  the  court 
that  either  party  should  do,  or  where  a  party  is  incompetent  to 
do  so,  as  in  the  case  of  an  infant.  The  objects  sought  by  such 
appointment  are,  in  general,  to  provide  for  the  safety  of  property 
pending  the  litigation  which  is  to  decide  the  right  of  litigant 
parties,  or  during  the  minority  of  infants,  or  to  preserve  pro- 
perty in  danger  of  being  dissipated  or  destroyed  by  those  to 
whom  it  is  by  law  entrusted,  or  by  persons  having  immediate, 
but  partial  interests  therein.  This  equitable  remedy  is  mani- 
festly founded  on  the  want  of  any  such  remedy  at  common  law. 

A  writ  of  ne  exeat  is  a  writ  to  restrain  a  person  from  leaving 
the  jurisdiction ;  and  was  originally  used  for  purposes  of  state 
only,  but  is  now  extended  to  private  transactions.  It  operates 
in  the  nature  of  equitable  bail.  It  is  mostly  used  where  a  suit 
is  commenced  in  chancery  against  a  lAtn,  and  he,  designing  to 
defeat  the  other  of  his  just  demand,  or  to  avoid  the  justice  and 
equity  of  the  court,  is  about  to  go  beyond  the  sea,  so  that  the 
duty  will  be  endangered  if  he  goes.  This  writ  was  originally 
a  high  prerogative  writ,  but  it  has  now  become  an  ordinary  pro- 
cess of  courts  of  equity,  and  has  been  extensively  used  on  both 
sides  of  the  Atlantic. 

A  writ  of  supplicavit  is  a  writ  granted  upon  the  complaint  of 
a  suitor  of  the  court  that  he  is  abused  and  stands  in  danger  of 
his  life,  or  is  threatened  with  death  by  another  suitor,  who  is 
thereupon  taken  into  custody,  and  must  give  bail  (if  the  case  is 
made  out  against  him)  for  good  behavior.  It  will  be  observed 
that  this  writ  is  in  the  nature  of  process  to  find  sureties  of  the 
peace ;  and  as  this  end  is  ordinarily  and  completely  attained  by 
other  means,  the  writ  of  supplicavit  has  fallen  into  almost  total 
disuse. 
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37.  A  MAXIM  is  the  embodimei;it  of  a  general  truth  or  principle 
expressed  in  the  shape  of  a  familiar  adage.  There  are  in  equity 
several  of  these  maxims  in  which  the  general  principles  of  chan- 
cery jurisdiction,  and  the  methods  by  which  they  are  applied, 
are  succinctly  expressed^ 

L  The  first  of  these  maxims  is  that  equity  will  not  suffer  a 
right  to  be  without  a  remedy.  The  principle  expressed  by  this 
maxim  is,  indeed,  the  foundation  of  equitable  jurisdiction,  be- 
cause, as  we  have  seen,  that  jurisdiction  had  its  rise  in  the 
inability  of  the  common  law  courts  to  meet  the  requirements  of 
justice. 

Whenever,  therefore,  an  infringement  of  legal  rights  of  a  civil, 
as  distinguished  from  a  criminal,  nature  exists,  for  which  there 
is  no  other  remedy,  a  court  of  chancery  will  be  ready  to  afford 
one. 

Two  qualifications  are  to  be  attached  to  this  maxim.  In  the 
first  place  the  right  must  be  one  of  which  municipal  law  can 
take  cognizance,  and  not  one  which  falls  merely  within  the  scope 
of  moral  law.  There  are  many  matters  in  which  a  man  is  answer- 
able in  foro  conscientice  alone,  and  with  these  equity  cannot  inter- 
fere. Thus,  while  the  jurisdiction  of  courts  of  equity  in  questions 
of  fraud  is  very  broad,  it  nevertheless  does  not  pretend  to  set 
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aside  a  transaction  simply  because  it  is  dishonorable,  or  is  opposed 
to  that  delicate  sense  of  right  which  every  conscientious  man 
ought  to  have.  In  other  words,  equity  does  not  pretend  to 
enforce  all  the  principles  of  sound  morals. 

In  the  second  place,  equity  will  not  afford  relief  where  there 
has  always  been  a  full,  adequate,  and  complete  remedy  at  law. 
In  such  a  case  there  is  no  ground  for  the  interference  of  equity. 
But  if  a  court  of  equity  has  originally  assumed  jurisdiction  over 
a  particular  class  of  cases,  it  will  not,  as  a  general  rule,  be  ousted 
from  that  jurisdiction  simply  because,  in  the  progress  of  common 
law  improvement,  redress  comes  to  be  subsequently  obtainable  at 
law. 

When  the  jurisdiction  of  courts  of  chancery  depends  upon 
precise  statutory  regulations,  the  operations  of  this  maxim  are, 
of  course,  controlled  by  the  language  of  the  particular  legislative 
provision  by  which  it  is  regulated.*  And  so  where  a  case,  for- 
merly cognizable  in  chancery  alone,  is,  by  statute,  brought  within 
the  scope  of  common  law  jurisdiction,  the  equitable  jurisdiction 
may  sometimes  be  ousted.  Thus  it  has  been  decided  in  South 
Carolina  that  the  power  conferred  by  statute  of  calling  the  oppo- 
site party  as  a  witness  in  common  law  actions,  has  taken  away 
the  jurisdiction  by  bills  for  discovery  m  chancery.*  But  under 
the  English  statute  a  different  rule  prevails.^ 

38.  n.  The  second  maxim  which  will  be  noticed  is  that  equity 
follows  the  law.  The  meaning  of  this  maxim  is  that  equity  ap- 
plies to  equitable  titles  and  interests  those  rules  of  law  by  which 
legal  titles  and  interests  are  regulated,  provided  this  can  be  done 
in  a  manner  not  inconsistent  with  the  equitable  titles  and  inte- 
rests themselves.  Thus  equitable  estates  are  subject  to  the  same 
laws  of  inheritance  as  legal  estates,  and  their  devolution  is  the 
same.  And  so,  as  at  common  law  the  husband  was  entitled 
absolutely  to  his  wife's  chattels  in  possession,  he  is  in  like  man- 
ner considered  entitled  to  chattels  of  which  she  is  the  equitable 

*  See  the  cases  of  Boyce  v.  Grundy,  8  .  Hampshire,  Massachnsetts,  ConDecticut, 

Peters,  215  ;  Oelrichs  v.  Spain,  15  Wal-  and  Oregon,  as  set  forth,  ante^  p.  18,  note, 

lace,  228;  Graud  Chute  v.  Winegar,  Jd,  <  Hall  v.  Joiner,  1  8.  C.  186. 

875 ;   Woodman  v.  Freeman,  25  Maine,  >  Smith's  Ontline  of  Equity,  483.     So 

581 ;  and  Clarke  r.  Robinson,  58  Id.  137  ;  also  in  New  Jersey;  Shotwell  v.  Smith,  5 

and  the  statutory  provisions  in  the  United  C.  E.  Green,  70. 
States,  and  iu  Delaware,  Alabama,  New 
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owner.  But  where  the  property  is  settled  to  the  separate  use 
of  Si  feme  coverte^  equity  will  not  suffer  the  title  of  the  husband  to 
be  asserted,  for  to  do  so  would  be  to  defeat  the  title  which  has 
been  created  in  equity  for  the  benefit  of  the  wife.  In  the  case 
of  executory  trusts,  also,  equity  will  sometimes  refuse  to  apply 
the  strict  rules  by  which  legal  estates  are  controlled;  but  this  is 
because  such  trusts  are  in  an  inchoate  condition,  and  the  exact 
quality  and  duration  of  the  estate  is  not,  in  them,  strictly  defined. 
Equity  also  may  be  said  to  follow  the  law  when  rights  in  equity 
are  considered  barred  by  lapse  of  time  in  analogy  to  the  statutes 
of  limitations. 

39.  III.  Another  maxim  is  vigilantibus  non  dormientibus 
cequiias  subvenit^  the  meaning  of  which  is  sufficiently  obvious. 
It  is  designed  to  provoke  diligence,  to  punish  laches,  and  to  dis- 
courage the  assertion  of  stale  claims.  By  virtue  of  this  maxim 
sych  claims  are  rejected  in  equity,  independently  of  any  statute 
of  limitations.^  In  many  cases  equitable  relief  depends  upon 
the  discretion  of  the  chancellor,  and  the  laches  of  the  complain- 
ant is  often  one  of  the  most  important  of  the  elements  which  are 
taken  into  consideration  when  that  discretion  is  exercised. 

40.  TV.  Between  equal  equities  the  law  will  prevail.  If  two 
persons  have  each  an  equally  good  equitable  right,  but  one  of  them 
has  the  legal  title  to  the  subject  of  the  dispute,  equity  will  not 
interfere,  but  leave  them  to  the  courts  of  law,  when,  of  course, 
the  holder  of  the  legal  title  will  prevail.  Thus  if  a  purchaser 
for  a  valuable  consideration,  without  notice  of  a  prior  equitable 
right,  obtains  the  legal  estate  at  the  time  of  his  purchase,  he  will 
be  entitled  to  priority  in  equity  as  well  as  at  law.^ 

41.  Y.  Another  equitable  maxim  is  that  equality  is  equity. 
This  may  be  illustrated  by  the  manner  in  which  the  court  acts 
in  the  case  of  a  power  in  trust,  where  the  donee  of  the  power 
who  has  the  option  of  selecting  out  of  a  class  has  failed  to 
exercise  his  discretion.^  In  such  a  case,  if  there  is  more  than 
one  intended  beneficiary,  equity  will  divide  the  property  equally 
among  all. 

42.  VI.  He  who  comes  into  equity  must  do  so  with  clean 

•  Smith's  Eq.  19.  Hill  on  Trustees,  169,  «  Note  to  Basset  v  Nosworthy,  2  Lead, 
note.  Cas.  Eq.  5. 

'  Seepostf  Part  I.,  Chap.  XL 
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hands.  Thus  a  party  who  seeks  to  set  aside  a  transaction  on  the 
ground  of  fraud,  must,  himself,  be  free  from  any  participation 
in  the  fraud,  if  he  desires  relief  in  equity.  Of  course  this  only 
applies  to  the  particular  transaction  under  consideration,  for  the 
court  will  not  go  outside  of  the  case  for  the  purpose  of  examin- 
ing the  conduct  of  the  complainant  in  other  matters,  or  ques- 
tioning his  general  character  for  fair  dealing. 

43.  yn.  He  who  seeks  equity  must  do  equity.  The  usual 
illustration  of  this  maxim  is  the  case  of  a  borrower  of  money  on 
usurious  interest,  who  comes  into  a  court  of  equity  to  ask  for 
relief  by  having  the  transaction  set  aside.  Equity  will  not 
aftbrd  him  redress  except  upon  the  terms  of  his  returning  the 
amount  actually  borrowed  with  lawful  interest,  because  it  is  as 
equitable  that  the  person  who  has  loaned  the  money  should  have 
the  amount  with  lawful  interest  returned  to  him,  as  that  the 
borrower  should  be  relieved  from  his  unjust  obligation  to  pay  a 
usurious  rate.  Another,  and  a  striking  illustration  of  this 
maxim,  is  found  in  the  rule  that  when  a  husband  comes  into 
chancery  for  the  purpose  of  getting  in  his  wife's  equitable 
property,  he  will  not  be  assisted  except  upon  the  terms  of  making 
a  reasonable  settlement  upon  his  wife. 

44.  Vni.  Equity  looks  upon  that  as  done  which  ought  to  be 
done.  This  is  a  very  important  maxim,  and  one  which  lies  at 
the  foundation  of  many  of  the  great  doctrines  in  equity.  For 
the  purpose  of  reaching  exact  justice,  equity  will  frequently 
consider  that  property  has  assumed  certain  forms  with  which  it 
ought,  in  justice,  to  be  stamped,  or  that  parties  have  performed 
certain  duties  which  they  ought,  in  justice,  to  fulfil;  and  will 
regulate  the  enjoyment  and  transmission  of  estates  and  interests 
accordingly.  Thus,  where  a  testator  has  imperatively  directed 
land  to  be  sold  and  turned  into  money,  equity  will  consider  that 
the  conversion  (as  it  is  termed)  has  taken  place  from  the  instant  of 
the  testator's  death,  and  the  subsequent  devolution  of  the  pro- 
perty will  be  governed  by  the  rules  which  control,  not  real,  but 
personal  estate.  And  so,  as  it  is  the  duty  of  a  trustee  to  deal 
with  the  trust  property  for  the  benefit  of  the  cestui  qui  trusty  a 
profit  made  in  his  own  name  will  be  regarded  as  made  for  the 
benefit  of  the  trust  estate.     This  maxim  will  be  found  runninor 

o 

through  the  whole  system  of  equity  jurisprudeuce. 
4 


60  MAXIMS   IN  EQUITY.  [CD.  III. 

45.  IX.  The  next  maxim  is  that  between  equal  equities  prior- 
ity of  time  will  prevail.  This  is  the  rule  which  is  applied  to 
determine  the  order  between  conflicting  equities.  If  nothing 
else  intervenes  to  turn  the  scale,  the  man  who  is  first  in  time 
will  be  firat  in  right.  The  maxim  is  frequently  applied  in  ques- 
tions which  arise  under  titles  acquired  through  equitable  assign- 
ments. 

46.  X.  Equity  imputes  an  intention  to  fulfil  an  obligation. 
What  is  meant  by  this  maxim  is  that  when  a  person  covenants 
to  do  an  act,  and  he  does  that  which  may  either  wholly  or 
partially  be  converted  to  or  towards  a  completion  of  the  cove- 
nant, he  shall  be  presumed  to  have  done  it  with  that  intention. 
In  the  case  of  Wilcocks  v.  "Wilcocks,  which  is  a  leading  author- 
ity upon  this  point,  a  person  covenanted  to  purchase  and  to  settle 
lands  of  a  certain  value,  and  afterwards  purchased  lands  of 
equal  or  greater  value  which  descended  upon  his  heir,  and  it 
was  deemed  a  performance  of  the  covenant.^  Upon  the  same 
principle  a  purchase  in  the  name  of  a  child  will  be  considered 
as  an  advancement  and  not  as  a  resulting  trust  for  the  benefit  of 
the  father  (the  purchaser);^  and  a  legacy  to  a  child  will  be 
treated  as  a  provision,^ 

47.  XL  Equity  acts  in  personam.  One  of  the  ordinary  means 
of  enforcing  obedience  to  the  decrees  of  a  court  of  equity  is  by 
an  attachment  against  the  person  of  the  defendant.  Hence, 
when  the  parties  are  within  the  jurisdiction  of  a  court  of  chan- 
cery, it  will  not  ordinarily  hesitate  to  grant  relief,  although  the 
property  to  be  ultimately  aftected  by  the  decree  may  lie  in 
another  forum.  Thus  the  court  of  chancery  in  England  decreed 
specific  performance  of  a  contract  respecting  the  boundaries  of 
Pennsylvania  and  Maryland,  when  colonies,  entered  into  by  the 
proprietaries.*  But  where,  in  order  to  the  relief  sought,  it  is 
necessary  to  deal  directly  with  the  land  itself,  the  foreign  situa- 
tion of  the  property  will  be  a  bar  to  the  jurisdiction.  Thus,  a 
bill  cannot  be  brought  for  a  partition  of  land  outside  of  the 
jurisdiction,  for  the  court  cannot  issue  a  commission  there.* 

*  Wilcocks  r.  Wilcocks,  2  Vern.  558 ;  2         *  Penn  v.  Lord  Baltimore,  1  Vee.  444; 
Lead.  Cas.  Eq.  346.  2  Lend.  Cas.  Eq.  767. 

•  Post,  Part  I.,  chap,  on  Implied  Trusts.        *  Smith's  Manual  of  Equitj,  30. 
'  Adam8*8  Equity,  102. 
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48.  XII.  The  last  maxim  which  will  be  noticed  is  that  equity 
acts  specifically,  and  not  by  way  of  compensation ;  which  embodies 
a  general  principle  running  through  the  whole  system  of  chan-  * 

eery  jurisprudence.  This  principle  is  that  equity  aims  at  putting 
parties  exactly  in  the  position  which  they  ought  to  occupy; 
giving  them  in  specie  what  they  are  entitled  to  enjoy  ;  and  put- 
ting a  stop,  actually,  to  injuries  which  are  being  inflicted.  Thus, 
equity  decrees  the  performance  of  a  contract,  and  does  not  give  I 

damages  for  its  breach.*  So,  also,  equity  will,  under  certain  cir- 
cumstances, restrain  the  commission  of  destructive  trespass  ;^ 
whereas  at  common  law  all  that  the  aggrieved  party  could  obtain 
would  be  a  money  compensation  for  the  injury.  And  so,  again, 
a  chancellor  will  sometimes  compel  a  party  specifically  to  make 
good  his  representations  by  which  another  has  been  misled ; 
while  in  the  common  law  action  of  deceit,  damages  alone  can 
be  recovered. 

In  some  exceptional  cases,  indeed,  equity  will  afford  compen- 
sation in  lieu  of  specific  relief;  but  such  cases  are  rare.  These 
exceptions,  as  well  as  the  general  principle  contained  in  this 
maxim,  will  be  illustrated  more  at  length  under  the  appropriate 
heads  of  Specific  Performance  and  Injunction. 


'  Posty    Part  III.,   chap,    on   Specific        2  Poatj  Part  III.,  chap,  on  Injunctions. 
Performance.  1 
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49.  A  TRUST  m  its  technical  sense  is  the  right,  enforceable 
solely  in  equity,  to  the  beneficial  enjoyment  of  property  of  which 
the  legal  title  is  in  another.  The  radical  idea  of  a  trust  is  this 
separate  co-existence  of  the  legal  title  with  the  beneficial  owner- 
ship, or,  as  it  came  to  be  called,  the  equitable  title.  The  perfect 
ownership  is,  as  it  were,  decomposed  into  its  constituent  elements 
of  legal  title  and  beneficial  interest,  which  are  vested  in  different 
persons  at  the  same  time.^  Thus  to  take  the  simplest  case,  ^f 
land  is  conveyed  or  devised  to  A.  on  such  terms  that  he  is  com- 
pellable to  hold  it  for  the  benefit  of  B.,  here  A.  has  the  legal  title, 
B.  has  the  beneficial  ownership,  or  a  right  to  enjoy  the  land ;  and 
this  right,  originally  enforceable  solely  in  equity  by  suing  out  a 
subpoena  against  A.,  was  considered  as  attaining  the  dignity  of 
a  title. 


1  See  the  argument  in  MoDonough's  Exrs.  v,  Murdoch,  16  Howard,  391. 
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« 

The  length  of  time  during  which  this  separation  of  the  owner- 
ship into  its  constituent  elements  continues,  and  the  extent  of 
B.'s  control  over  the  property,  in  other  words  the  duration  and 
the  nature  of  the  trust,  depend  upon  the  terms  by  which  it  is 
created,  subject,  of  course,  to  certain  established  legal  rules. 

50.  It  has  been  supposed  that  the  English  trust  was  identical 
with,  or,  at  all  events,  bore  a  very  great  resemblance  to,  the 
"Romemjidei  commissum  ;  but  that  there  is  a  broad  distinction 
between  the  two  has  been  pointed  out  by  high  authority.  In 
McDonough's  Executors  v,  Murdoch*  the  question  arose  whether 
a  "trust"  was  within  the  language  of  the  Louisiana  code  pro- 
hibiting substitutions  and  fidei  eommissa^  and  it  was  held  that  it 
was  not.  The  difference  between  the  two  was  clearly  explained 
in  the  opinion  of  the  court  in  that  case,^  and  indeed  is  obvious 
from  a  consideration  of  the  nature  of  the  Jidei  commissa  as  they 
existed  under  the  Roman  law. 

The  Jidei  commissum  was  the  means  of  carrying  out  substitutions 
which  could  not  be  otherwise  effected  by  the  testator.  By  a 
substitution  a  party  could  be  appointed  to  take  the  inheritance  in 
case  the  person  who  was  designated  as  heir  in  the  first  instance, 
did  not  make  his  election  to  accept  the  inheritance  within  a  speci- 
fied time,  or  in  case  he  was  a  descendant  of  the  testator,  and  after 
becoming  heir  died  under  puberty.^  Thus,  the  testator  could  say, 
"  Lucius  Titius,  be  heir  and  make  thy  cretion*  within  the  next 
hundred  days  after  thou  hast  knowledge  and  ability.  But  if 
thou  dost  not  so  make  cretion  be  disinherited,  and  then  Moevius 
be  heir."*  And  also,  "  Titius,  my  son,  be  my  heir.  If  my  son 
shall  not  become  my  heir,  or  if  he  become  my  heir  and  die  before 
he  comes  into  his  new  governance,  Seius  be  heir."^  If,  however, 
a  stranger,  and  not  a  descendant,  was  instituted  as  heir,  a  sub- 
stitution could  not  be  made  in  such  a  way  that  if  the  heir  died 
within  a  specified  time  some  other  person  should  be  heir  to  him.^ 
But  this  end  was  effected  by  means  of  the  Jidei  commissum^ 

*  15  Howard,  867.  *  Election,  choice. 

«  Id.  407-409.  «  Com.  of  Qaiue,  ut  sup. 

*  Commentaries  of  Gains  (Abdy  &  ^  Id,  i  179. 
Walker),  Book  II.,  J§  174  to  180;  and  see  '  Id.  J  184. 
McDonougVs  Ezrs.  v,  Murdoch,  15  How. 

407,  408. 
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whereby  the  heir  was  bound  to  deliver  over  the  inheritance 
either  in  whole  or  in  part,  at  or  after  a  designated  time.^  In 
other  words,  the Jidei  commissa  were  the  means  whereby  the  trans- 
mission of  estates,  to  be  enjoyed  by  successive  owners,  was 
secured.^  The  performance  of  the  Jidei  commissa  was  enforced  at 
Rome  by  the  consul  or  the  praetor  whose  special  jurisdiction  was 
over  Jidei  commissa^  and  in  the  provinces  by  the  governor.^  Sub- 
sequently a  prsetor  was  appointed  for  the  special  purpose  of 
hearing  such  causes,  receiving,  from  the  nature  of  his  duty,  the 
name  of  prcetor  Jidei  commissarius.^ 

It  is  true  that  in  both  the  Roman  Jidei  commissa  and  English 
trusts,  a  confidential  relationship  was  presumed  to  exist  ;*  but  in 
the  former  it  was  called  into  being  for  the  purpose  of  transmit- 
ting the  inheritance,  in  the  latter  in  order  to  regulate  the  present 
enjoyment  of  the  estate.* 

The  fundamental  idea,  moreover,  which  lay  at  the  root  of 
both  trusts  and  Jidei  commissa  was  probably  the  same,  viz.,  that 
under  certain  circumstances  it  might  be  convenient  or  desirable 
that  one  man  should  take  and  hold  property,  the  benefit  of 
which  was  sooner  or  later  to  accrue  to  another;  but  the  develop- 
ment of  this  idea,  in  the  two  systems  of  jurisprudence,  was  essen- 
tially different. 

The  distinction,  therefore,  which  it  is  desirable  to  remember 
as  existing  between  the  Jidei  commissum  and  the  trust  is  this, 
that  in  the  former  there  was  no  separation  of  the  legal  and 
equitable  title,  but  there  was  simply  a  request,  which  afterwards 
became  a  duty  imposed  upon  the  gravatus^  to  convey  the  inherit- 
ance to  another  person,  either  immediately  or  after  a  certain 
event,  e.g.y  the  death  of  the  first  taker;  whereas,  in  the  trust, 
the  perfect  ownership  is  decomposed  into  its  constituent  elements 
of  legal  title  and  beneficial  interest,  which  are  vested  in  different 
persons  at  the  same  time. 

It  may  also  be  here  remarked  that  the  Jidei  commissa  arose 
out  of  testamentary  dispositions;  whereas,  English  trusts  were 

'  Com.  of  Gaias,  J  J  184,  246  to  289.  ^  Amos  on  the  Science  of  Jurisprudence, 

s  Resembling,  in   this  particular,   the  91. 

system  of  estates  tail  in  the  English  law.  ^  A  trust  to  convey  an  estate  to  another 

3  Gains,  Book  XL,  |  278.  would  bear  a  near  resemblance  to  a  Jidei 

*  Justinian,  Lib.  II.,  Tit.  xziii.,  JJ  1  and  commissum, 
2. 
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originally  created  only  by  conveyances  inter  vivos,  laud  not  being 
devisable  before  the  statute  of  Henry  VIII. 

It  may  further  be  observed  here  that  the  usus  and  usufructus 
of  the  Roman  law  are  not  to  be  confounded  with  tlie  English 
use  or  trust.  The  usus  in  the  Eoman  law  of  property  consisted 
in  the  right  to  the  natural  use  of  a  thing,  owned  by  another,  by 
some  definite  individual,  and  the  family  circle  of  which  he  con- 
stituted the  head,  and  was  ordinarily  not  transferable.  The 
usufructus  was  of  greater  extent  than  the  usus,  there  being 
added  to  the  latter  the  finictus  or  a  right  to  enjoy  the  fruits  of 
land  to  a  greater  extent  than  is  necessary  for  daily  consump 
tion;  and  this  right  could  be  let, sold,  or  given  to  another.* 

51.  When  it  was  exactly  that  the  idea  of  the  separation  of  ] 

the  complete  ownership  into  the  legal  and  equitable  titles  first 
made  it»  appearance  in  England,  it  is,  perhaps,  impossible  to 
say  ;  nor  can  it  be  asserted  with  any  certainty  whether  this  idea 
was  one  of  purely  English  growth,  or  whether  it  was  imported 
from  some  other  system  of  laws.  The  probabilities  are  in  favor 
of  its  indigenous  nature ;  for,  as  we  have  seen,  it  has  no  exact  i 

counterpart  in  the  Roman  law  f  nor  is  it  likely  that   the  Eng- 
lish lawyers  of  very  early  times  had  opportunities  of  studying  i 
this  law,  if  any  such  ideas  could  indeed  have  been  gathered 
from  it.^ 

In  early  times,  the  idea  of  the  separation  of  the  legal  and  \ 

equitable  titles  must  have  met  with  an  enemy  in  the  feudal  i 

system.  To  allow  a  feud  to  be  held  by  one  person  in  trust  for 
another,  would  have  created  confusion  in  determining  to  whom  \ 

the  lord  was  to  look  for  the  performance  of  the  services  annexed 
to  the  feud,  and  for  these  pecuniary  and  other  advantages  which 
he  derived  from  the  death  of  the  feudatory,  or  the  alienation  of  ' 

the  estate.    Hence  Mr.  Butler  has  regarded  the  introduction  of 

1  See  Ja8tinian*8  lostitutes,   Lib.  IL,  the  Roman  law.     Points  of  resemblance 

Tit.  IV.  and  V.     Tomkins  and  Jenkyn's  nearly  always  exist  between  aU  systems  • 

Modern  Roman  Law,  178,  174.  of    jurisprudence;    and,    therefore,     it 

>  See  the  opinion  of  Judge  Campbell  should  not  be  hastily  inferred   that  the  j 

in  McDonough's  Executors  V.  Murdoch,  15  rules  of  one  system  were  borrowed  from 

Howard,  409.  another.      The    Roman    law  which    in- 

*  The   tendency  in  modern  times  is,  fluenced  the  English  law  was  probably  the  j 

perhaps,    to    exaggerate   the    extent  to  early  Roman  law — not  the  law  at  Jus*  j 

which  the  early  English  law  is  indebted  to  tinian.  1 
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uses  as  one  of  the  most  effective  blows  aimed  at  the  feudal 
system.  ^ 

Some  attempts,  indeed,  have  been  made  to  show  that  trusts 
existed  in  the  reign  of  King  Alfred ;  but  the  better  opinion 
seems  to  be  that  the  instance  referred  to  was  the  description  of 
a  tenure,  and  not  the  case  of  a  trust.^  The  probabilities  are, 
that  trusts  were  recognized  before  the  statute  of  quia  emptores 
(13  Edw.  I.),  and  became  frequent  after  that  date ;  this  proba- 
bility being  founded  on  authority,^  and  being  further  strengthened 
by  the  fact  alluded  to  by  Mr.  Finlason  that  we  not  unfrequently 
fall  into  error  when  we  assume  that  "  because  proceedings  are 
not  mentioned  as  being  judicially  decided  upon,  they  did  not 
exist." 

Without,  however,  entering  into  any  elaborate  research,  it 
may  be  safely  assumed  that  in  the  reign  of  Edward  III.,  the 
beneficial  enjoyment  of  land  as  distinguished  from  the  legal 
ownership  was  distinctly  recognized  ;*  and  it  now  becomes 
necessary  to  trace  briefly  the  nature  of  this  beneficial  interest, 
its  development  into  that  permanent  equitable  estate  known  as 
a  use,  the  nature  of  this  estate  prior  to  the  famous  statute  of 
uses  of  27  Henry  VIII. ;  the  effect  of  that  statute,  and  the  cha- 
racter of  the  equitable  interests  which  it  left  untouched,  and 
which  together  with  certain  other  like  interests,  under  the  title 
of  the  modern  trusts,  fell  peculiarly  under  the  jurisdiction  of 
the  Court  of  Chancery.** 

52.  Before  the  statute  of  uses  there  appears  to  have  existed  a 
distinction  between  the  technical "  use"  and  a  "  trust."  "  When 
a  trust,"  says  Bacon,*  "  is  not  special  nor  transitory,  but  general 
and  peiTnanent,  there  it  is  a  use."  The  permanent  "  use"  was 
the  natural  result  and  outgrowth  of  the  "special  trust."    Two 


»  Co.  Litt.  191,  a,  note,  sec.  VI.  11.  at  law  is  in  another  is  recognized;  and  in 

«  Sanders,  U.  and  T.  7.  7  Rich.  II.  c  12,  the  word  use  (oeps)  is 

»  See  'reference    to    Bro.    Abr.    tit  first  mentioned.    Bacon,  28,  26 ;  1  Spence 

"FeoflFment  al  Uses,"  in   Reeve's  Hist.  Eq.  440. 

Eng.  L.,  vol.  2,  p.  576,  note  (Finlason) ;        *  See  Perry  on  Trusts,  |  300. 

and  1  Spence  Eq.  439,  note  f;  447.  ^  Essay  on  Uses,  9.    See  also  Hutchins 

■»  In  the  Statute  60  Edw.  III.  c.  6,  the  ».  Heywood,  60  N.  Hamp.  497. 

taking  the  profits  by  one  where  the  estate 


CH.  I.]  trusts;  their  general  nature.  57 

classes  of  beneficial  interests  consequently  arose.'  First,  the  use 
or  simple  trust,  of  which  it  is  said  "it  is  not  like  a  rent  out  of 
the  land,  but  is  like  a  collateral  thing  annexed  to  the  person 
touching  the  land ;  and  it  is  but  a  confidence  for  the  us^-ge  of 
land,  that  is  to  say,  a  confidence  that  the  feoftees  to  whom  the 
land  has  been  given  shall  permit  the  feoffor  and  his  heirs,  and 
those  whom  they  should  designate  to  receive  the  profits  of  the 
land,  and  that  the  feoffees  should  make  such  estates  of  the  land 
as  they  (the  feoffors)  should  limit,  and  so  their  estate  is  but  a 
confidence."^  Second,  the  special  trust :  which  was  subdivided 
into  the  "special  trust  lawful,"  as  if  a  man  had  enfeoffed  another 
to  the  intent  or  in  trust  to  be  re-enfeoffed,  or  to  the  intent  to  be 
vouched,  or  to  the  intent  to  suffer  a  recovery;  and  the  special 
trust  unlawful,  or  covinous  trust,  as  a  trust  to  defraud  creditors, 
or  for  maintenance,  for  defeating  the  tenancy  to  the  praecipe,  the 
statutes  of  mortmain,  or  the  wardship  of  lords. 

The  courts  of  common  law  took  no  cognizance  of  these  equi- 
table interests,  and  the  only  remedy  which  the  beneficiary  en- 
joyed was  by  means  of  a  subpoena  out  of  chancery.  Trusts  of 
both  descriptions  had  their  origin  either  in  fraud  or  fear.  In 
fraud,  for  they  were  designed  originally  by  ecclesiastics  for  the 
purpose  of  evading  the  statutes  of  mortmain,  and  were  subse- 
quently made  use  of  in  order  to  effectuate  some  covinous  intent 
on  the  part  of  the  feoffee,  such  as  to  defraud  a  lord  of  his  ward- 
ship or  creditors  of  their  remedy  for  their  debts ;  in  fear,  for  the 
effectiveness  of  this  method  of  defeating  strictly  legal  rights, 
was  soon  readily  taken  advantage  of  during  the  disputes  between 
the  Houses  of  York  and  Lancaster,  which  began  with  Boling- 
broke's  usurpation  in  the  reign  of  Richard  II.,  in  order  to  avoid 
the  forfeiture  with  which  the  alternately  successful  parties  visited 
the  estates  of  their  adversaries.  Uses  and  special  trusts,  there- 
fore, grew  into  a  system,  and  they  came  to  be  governed  by  well- 
established  principles.  As  beneficial  interests  rested  solely  upon 
the  conscience  of  the  feoffee,  corporations  were  held  not  to  be 
capable  of  a  seizin  to  use,  for  they  had  no  souls.^    The  king  or 

*  See   Sanders,   Uses  and   Trusts,   6 ;         «  De1amere*s  Case,  Plowden,  852  b, 
Lewin  on  Trusts,  2;  1  Spence  Eq.  448.  '  Sanders,  67-87  ;  Jenkins,  195. 
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queen  could  not  be  a  feoffee  to  uses,  for  it  was  thought  incon- 
sistent with  the  royal  dignity  that  such  a  confidence  should  be 
enforced  against  a  sovereign  at  the  suit  of  a  subject.  Hence, 
when  the  Duke  of  Gloucester,  to  whom  many  estates  had  been 
conveyed  in  trust,  acquired  the  crown,  a  special  statute  was 
passed  in  order  to  remedy  the  mischief  which  would  otherwise 
have  arisen  from  the  incapacity  of  enforcing  trusts  as  against 
the  king.^ 

In  addition  to  confidence  of  person^  privity  of  estate  was  also 
necessary.  No  person  could  be  seized  to  a  use  who  was  not  in 
of  the  same  estate  as  that  of  which  the  use  had  been  declared. 
All  persons  who  came  in  by  title  paramount,  all  persons  who 
were  in  in  the  post  and  not  in  the  per^  took  the  estate  free  of  the 
use.  Such  was  .the  lord  who  was  in  by  escheat,  or  a  tenant  b}'' 
the  curtesy.     So  also  a  disseisor,  abator,  or  intruder.* 

A  consideration  was  necessary  to  raise  a  use  where  the  convey- 
ance was  one  which  did  not  operate  by  transmutation  of  possession  ; 
and  no  use  could  be  raised  either  of  personal  inheritances,  such 
as  annuities,  or  of  things  quce  ipso  usu  consumuntur,  such  as 
commons  or  ways  in  gross. 

Wliile  the  feoffee  to  uses  was,  in  the  eye  of  the  law,  the  real 
owner,  the  cestui  qui  use  could  exercise  many  acts  of  ownership 
over  the  use  which  no  holder  of  a  legal  title  could  enjoy  over 
the  land  itself.  He  could  devise  it,  he  could  alien  it,^  and  it 
descended  according  to  the  rules  of  common  law  in  respect  to 
inheritances  of  land.  His  right  to  the  land,  however,  was  a 
mere  chose  in  action^  sl  mere  right  to  sue  out  a  subpoena  in  chan- 
cery, and  it  was  liable  to  be  defeated  by  the  alienation  of  the 
holder  of  the  legal  title.  It  was  subject  to  the  feudal  duties  of 
the  feoffee  to  uses,  and  to  the  dower  of  his  wife,  and  to  the 
danger  of  being  forfeited  for  his  treason  or  felony ;  and  it  could 
not,  originally,  be  enforced  against  his  heir.* 

In  the  reign  of  Richard  III.  a  very  important  statute*  was 
passed  affecting  the  rights  and  powers  of  the  cestui  qui  use. 
That  statute,  after  reciting  the  mischiefs  growing  out  of  un- 

>  Stat.  1  Ric.  III.,  c  6.  Bacon,  U8e8»  note  to  p.  16,  Rowe's  edi- 

2  Sanders,  55,  61,  62 ;  1  Spence  Eq.  445.  tion.    See  Moyle  Finch's  Case,  4  Inst.  86. 

3  But  a  subpoena  was  not  assignable  in  *  Sanders,  67;   1  Spence  £q.  445. 
case  of  a  bare  trust  and  confidence.     See  ^  1  Ric.  111.,  c.  1. 
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known  and  privy  feoflFments,  provided  in  substance  that  the 
cestui  qui  use  should  have  the  power  of  alienating  not  only  the 
use  but  the  possession  also,  or,  in  other  words,  that  an  alienation 
by  the  cestui  qui  use  should  "have  the  same  eflfect  as  if  he  had 
the  legal  ownership/' 

It  has  been  argued  by  Mr.  Sanders  that  prior  to  the  statute  of 
Richard  III.  it  had  been  determined  that  on  a  feofiment  for  life 
or  in  tail,  or  a  grant  for  a  term  of  years,  there  could  be  no  decla- 
ration of  a  use,  and  that  a  subpoena  would  not  lie  against  a 
person  so  seized,  the  reason  being  "that  as  to  the  estate  or  seizin 
of  a  tenant  in  tail  no  use  could  be  limited  upon  it:  first,  because 
the  tenure  of  itself  created  a  valuable  consideration ;  and,  secondly, 
because  the  statute  de  donis  had  appropriated  and  fixed  the  estate 
tail  to  the  donee  and  the  heirs  of  his  body,  so  that  neither  he 
nor  they  could  execute  the  use;"  and  as  to  the  tenant  for  life, 
"  the  consideration  of  tenure  between  the  lessor  and  lessee  appears 
to  have  been  incompatible  with  the  use;"^  while  as  to  the  interest 
of  a  termor,  "  it  was  supposed  that  the  contract  between  the 
lessor  and  lessee,  and  the  consideration  upon  which  the  latter 
took  the  lease,  were  incompatible  with  and  repugnant  to  the 
nature  of  a  use  declared  to  any  other  person." 

The  point  is  not  of  any  great  practical  importance,  except  as 
illustrating  the  gradual  extension  of  equitable  interests  to  all 
degrees  of  estates,  for  the  statute  of  Henry  VIII.  included 
uses  declared  upon  the  seizin  of  a  tenant  for  life  (showing  their 
existence  at  that  time) ;  and  courts  of  equity,  after  the  passage 
of  that  statute,  began  to  enforce  confidences  declared  upon  terms 
for  years,  not  as  the  old-fashioned  uses,  but  as  trusts.^ 

The  point  is  also  of  importance  as  showing  the  true  nature 
and  extent  of  a  trusty  for,  the  definition  sometimes  given  of  a 
trust,  viz.,  that  it  is  a  use  not  executed  by  the  statute  of  Henry 
Vm.,^  is  too  limited,  if  use  is  employed  in  its  strict  technical 
sense. 

The  modern  trust  includes  not  only  those  technical  uses  which 

•  Sanders  U.  and  T.  28.    It  will  be  ob-        «  See  Sinders,  U.  and  T.  32. 
served  that  this  argument  has  no  applica-        s  \  Cruise  Real  Prop.   380 ;  Perry  on 
tion  where  the  life  estate  was  not  created    Trusts,  800. 
but  merely  transferred  by  the  conveyance. 
See  Lewin,  6 ;  1  Cruise  Real.  Prop.  350. 
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were  not  executed  by  the  statute,  but  also  equitable  interests 
which  never  were  considered  uses,^  and  did  not,  therefore,  fall 
within  the  provision  of  the  statute.  These  equitable  interests, 
in  common  with  the  unexecuted  uses,  received  the  name  of 
trusts.  It  may  be  remembered  here  that  the  term  trust  did  not 
include  every  interest  in  land  recognized  in  the  Court  of  Chancery. 
The  equity  of  redemption  of  a  mortgagor,  for  example,  was  an 
equitable  interest  analogous  to  a  trust,  but  nevertheless  distinct 
and  difterent  from  it.^ 

To  return  to  the  statute  of  Richard  III. ;  a  difficulty  arose 
which  seems  not  to  have  been  foreseen,  viz.,  that  while  the  power 
of  alienation  was  conferred  upon  the  cestui  qui  use^  no  restraint 
was  imposed  upon  the  like  power  which  already  existed  in  the 
feoffee  to  uses.  Hence  if  a  conveyance  were  made  by  the  latter, 
his  alienee  might  and  did  interfere  with  the  enjoyment  of  the 
alienee  of  the  cestui  qui  use.  This  highly  unsatisfactory  condition 
of  titles  led,  among  other  things,  to  the  enactment  of  the  famous 
statute  of  uses,  27  Henry  VIII.,  c.  10. 

63.  The  provisions  of  this  statute  are  well  known.  It  enacted 
in  substance  that  wherever  any  person,  by  any  assurance,  stood 
seized  to  the  use  of  another  for  any  estate,  the  cestui  qui  use 
should  be  deemed  to  be  in  lawful  seizin  and  possession  of  the 
same  estate  in  the  land  itself  as  he  had  in  the  use.  In  the 
language  of  conveyancing,  it  transferred  the  use  into  a  possession, 
or  executed  the  use.  Its  object,  according  to  the  preamble,  was 
*'  for  the  extirping  and  extinguishment  of  all  such  subtle  practised 
feoffments,  fines,  recoveries,  abuses,  and  errors  heretofore  used 
and  accustomed  in  this  realm,  .  .  .  and  to  the  intent  that 
the  king's  highness  or  any  other  his  subjects  of  this  realm  shall 
not  in  any  wise  hereafter,  by  any  means  or  inventions,  be  de- 
ceived, damaged,  or  hurt  by  reason  of  such  trusts,  uses,  and 
confidences ;"  and  in  addition  to  conferring  upon  the  cestui  qui 
use  the  legal  title  to,  and  the  possession  of  the  land,  it  gave 
him  the  power  to  protect  his  possession  by  action  or  entry 
against  any  person  "  for  any  waste,  disseizin,  trespass,  condition 
broken,  or  any  other  offence"  touching  the  same. 

I  Sanders  U.  and  T.  32.  «  Id.  279;  Tuckerr.  Hunstan,  17  Ves.  133. 


CH.  I.]  TRUSTS;  THEIR  GENERAL  NATURE.  61 

Besides  this  statute,  parliament  in  the  same  year  passed 
another  act  for  the  purpose  of  putting  a  stop  to  secret  conveyances. 
This  was  the  statute  for  "  enrolment  of  bargains  and  sales/'* 
which  provided  for  the  registration  of  all  bargains  and  sales  of 
land  whereby  any  estate  of  inheritance  or  freehold  should  be 
made  to  take  effect  in  any  person,  or  any  use  of  the  same  should 
be  made. 

The  objects,  however,  which  these  statutes  professed  to  have 
in  view  were  soon  defeated. 

The  statute  in  regard  to  bargains  and  sales  provided  only  for 
the  enrolment  of  such  deeds  as  attempted  to  pass  freehold 
estates,  and  did  not  apply  to  terms  for  years.  Hence  arose  the 
well-know  system  of  conveyance  by  lease  and  release,  whereby 
a  lease  for  a  year  was  made,  by  bargain  and  sale,  and  the  lessee 
then  being  in  possession  by  virtue  of  the  statute  of  uses,  became 
capable  of  receiving  a  release  of  the  fee. 

The  construction  placed  upon  the  statute  of  uses,  also,  limited 
its  operation  to  a  great  degree. 

It  was  considered  that  copyholds  did  not  fall  within  the  pur- 
view of  the  statute,  because  it  was  against  the  nature  of  copyhold 
tenure,  that  any  one  should  be  introduced  into  the  estate  with- 
out the  consent  of  the  lord.^  It  was  decided  that  a  use  limited 
upon  a  use  was  not  executed  by  the  statute  f  and  also  that  where 
the  feoffee  to  uses  was  to  convey  the  land,  or  to  collect  and  pay 
over  the  profits,  the  use  was  not  executed.*  The  uses  which 
were  not  executed  by  the  statute  have  been  grouped  by  Mr. 
Sanders  into  six  classes  as  follows :  1.  Contingent  uses,  which 
are  not  executed  during  the  suspense  of  the  contingency ;  2. 
Uses  limited  of  copyheld  lands ;  3.  Devises  to  uses  f  4.  Active 
trusts,  such  as  to  pay  over  profits,  convey,  or  sell ;  5.  Uses  limited 
of  chattel  interests;  6.  A  use  upon  a  use.'  Probably,  however, 
all  the  classes  into  which  the  uses  which  survived  the  statute 
have  been  divided,  may  be  grouped  under  two  general  heads : 

>  27  Henry  VIII.,  o.  16.  Dyer,  165  a;  Doe  d,  Lloyd  v.  Passingham, 

«  Gilbert's  Tenures,  170  ;  Co.  Litt.  272,  6  Barn.  &  Ores.  305;  Sanders,  276. 

ft;  Butler's  Notes,  §  viii.  2.  *  Sanders,  253. 

»  36  Hen.  VIII.,  B.  N.  C.  284.  This  was  »  Though    as    to   this,    see    Doe   dem 

the  decision  of  the  common  law  courts,  so  Cooper  v.  Finch,  4  Barn.  &  Ad.  805. 

that  the  statute  of  uses  does  not  seem  to  ^  Sanders  on  Uses,  240  et  seq. 

have  been  very  popular.     Tyrrel'sCase, 
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iirst^  those  uses  which,  though  falling  within  the  terms  of  the 
statute,  were  released  from  its  operation  by  the  construction  put 
upon  it  by  the  courts,  of  which  the  use  upon  a  use  is  an  example ; 
and,  second  J  those  uses  which  did  not  fall  within  the  language 
of  the  statute,  such  as  uses  of  chattel  interests.  Whatever  sub- 
division, however,  may  be  suggested  by  the  convenience  or  fancy 
of  authors,  all  of  these  equitable  interests,  now  under  considera- 
tion, may  be  treated  as  embraced  in  the  one  great  family  of 
modern  trusts,  the  origin  of  which  having  been  noticed,  it  will 
now  be  proper  to  proceed  to  the  consideration  of  their  different 
kinds,  their  manner  of  creation,  and  the  purposes  for  which  they 
are  ordinarily  called  into  existence. 

54.  Trusts  in  respect  of  the  general  nature  of  the  duties  of 
trustees,  and  the  objects  for  which  the  trust  is  created,  may  be 
divided  into  active  and  passive,  lawful  and  unlawful,  executed 
and  executory,  private  and  public. 

An  active  or  special  trust  scarcely  requires  definition.  It  ex- 
ists when  a  trustee  has  certain  duties  to  perform  which  render  it 
necessary  for  the  purposes  of  the  trust,  that  the  legal  title  should 
remain  in  him.  "When  this  is  the  case  the  cestui  qui  trust  is  en- 
titled only  to  the  beneficial  interest,  and  canqot  call  upon  the 
trustee  to  convey.  For  example,  where  there  is  a  trust  for  the 
payment  of  debts,  the  trustee  must  necessarily  have  the  legal 
title  of  the  trust  property  in  him  in  order  to  get  in  the  assets, 
turn  them  into  cash,  and  discharge  the  liabilities.  The  creditors 
whose  debts  are  to  be  paid  have,  therefore,  no  right  to  the  legal 
title  of  the  property  or  to  its  possession.  They  have  simply  an 
interest,  which  a  court  of  equity  will  protect,  in  seeing  that  the 
trust  is  properly  carried  out. 

A  passive  (or,  as  it  is  sometimes  called,  a  simple)  trust  has  been 
defined  to  be  a  trust  in  which  the  property  is  vested  in  one  per- 
son upon  trust  for  another,  and  the  nature  of  the  trust,  not  being 
qualified  by  the  settlor,  is  left  to  the  construction  of  the  law.  In 
this  case  the  cestui  qui  trust  has  jus  habendi^  or  right  to  be  put  in 
actual  possession  of  the  property,  and  jus  disponendiy  or  the  right 
to  call  upon  the  trustee  to  execute  conveyances  of  the  legal  estate 
as  the  cestui  qui  trust  directs.^ 

>  Lewin,  21. 
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55.  A  trust  which  at  the  time  of  its  creation  is  a  simple  or 
passive  trust,  will  be  executed  by  the  statute  of  uses,  the  mere 
circumstance  that  the  word  "  trust"  is  used  instead  of  the  word 
"  use"  making  no  difference.^  But  where  a  trust  which  has  been 
once  active  becomes  passive,  or  where  for  any  reason  the  trustee 
is  the  holder  of  a  mere  dry  legal  estate,  such  a  trust  is  not  exe- 
cuted by  the  statute,  but  the  legal  title  will  remain  in  the  dry 
trustee.  Th^  trustee,  however,  is  bound  to  convey  the  legal  title 
at  the  request  of  the  ceshd  qui  trust}  In  Pennsylvania,  however, 
it  has  been  decided  that  where  there  is  a  mere  dry  trust,  no  con- 
veyance is  necessary  to  vest  the  legal  title  in  the  cestui  qui  trusts 
But  other  authorities  in  the  same  State  have  held  that  a  convey- 
ance may  be  necessary,  or  at  all  events  desirable,  in  order  to  pre- 
vent any  doubt  or  cloud  from  resting  on  the  title  of  the  cestui 
qui  trust}  At  one  time  no  court  possessed  of  equity  powers  ex- 
isted in  Massachusetts.  It  was  accordingly  held,  while  the  law 
was  in  that  condition,  that  a  trust  shoula  be  treated  as  a  use  ex- 
ecuted, unless  such  a  construction  would  be  repugnant  to  the 
manifest  intention  of  the  instrument.*  It  will  be  remembered, 
however,  that  the  courts  of  that  State  now  have  equity  powers.' 

In  some  States,  as  in  New  York,  Michigan,  Louisiana,  and 
Wisconsin,  trusts  have  been  abolished,  except  within  very  nar- 
row limits.  In  the  State  last  named,  however,  it  has  been  held 
that  passive  trusts  only  were  abolished  by  the  statute,  and  that 
active  trusts  may  still  be  created.^ 

The  provisions  of  the  statute  of  uses,  and  the  construction 
put  upon  that  act,  have  been  already  explained.^  In  nearly  all 
of  the  United  States  this  statute  is  in  force,  or  its  provisions 


<  Austen  v.  Tsjlor,  1  Eden,  861 ;  Lew-  *  Kay  v.  Scates,  1  Wright,  31 ;  Dodson 

in  on  Trusts  (4th  ed.),  161.  v.  Ball,  10  P.  F.  Sm.  492.  See,  also,  in  this 

s  Hill  on  Trustees,  316;  Leonard's  Les-  connection,  Hayes  v.  Tabor,  41  N.  Hamp. 

see  V.   Diamond,  31   Maryl.  641  ;    Sher-  621. 

man  v.  Dodge,  28  Verm.  30.  *  Norton  v.  Leonard,  12Pick.  167. 

5  Kuhn  V.  Newman,  2  Casey,  227 ;  Rush  *  Ante,  p.  20,  note. 

V.  Lewis,  9  Harris,  72;  Bush*s  Appeal,  9  ^  Goodrich  v.  The  City  of  Milwaukee, 

Casey,  85 ;  Bacon's  Appeal,  7  P.  F.  Sm.  24  Wis.  429. 

504;  Rife  V.  Geyer,  9  Id,  893;  Freyvogle  «  Ante,  pp.  60,  61. 
V.  Hughes,  6  Id.  228;   Westcott  v.  Ed- 
munds, 18  Id.  37. 
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have  been  adopted  by  legislative  enactments.^  The  only  excep- 
tions to  this  rule  appear  to  be  Vermont,^  Tennessee,  and  Ohio,^ 
and,  to  a  limited  extent  Virginia,  North  Carolina,  Florida,  Mis- 
sissippi, Kentucky,  Illinois,  and  California.*  Even  in  some  States 
where  the  statute  is  not  in  force,  and  has  not  been  supplied,  uses 
are  executed  by  a  sort  of  common  law.*  This  theory  was,  in- 
deed, jjushed  to  great  lengths  in  Pennsylvania,  where  it  was  at 
one  time  held  that  equitable  were  converted  into  legal  estates  in 
all  cases  except  those  of  active  trusts,  and  even  then  when  the 
purposes  of  the  trust  did  not  furnish  any  legitimate  reason  for 
preserving  it  from  being  executed  in  the  beneficiary.*  But  this 
extreme  position  was  subsequently''  abandoned  by  the  courts,  and 
the  law  restored  to  its  former  basis.^ 

The  general  tendency  of  the  American  courts  is,  perhaps,  to 
give  a  very  liberal  eftect  to  the  statute  of  uses  and  the  kindred 
acts.  Thus  the  strict  rule  adopted  in  TyrreFs  case,  that  a  use 
limited  upon  a  use  will  not  be  executed,  has  been  disapproved 
in  Massachusetts;^  and  it  has  been  doubted  by  a  learned  author 
whether  the  rule  in  Tyrrel's  case  is  to  be  regarded  as  a  rule  of 
construction  in  all  or  any  of  the  United  States.* 

It  must  be  remembered  that  the  statute  of  uses  did  not  ex- 
tend to  personalty  ;  and  this  is  perhaps  the  general  rule  through- 
out the  United  States,  although  the  subject  is,  of  course,  regu- 
lated by  the  language  of  the  particular  statute  in  each  State.^^ 

When  active  duties  are  to  be  performed  by  the  trustee,  the 

*  See  Perry  on  Trusts,  J  299,  note,  for  also.  Bacon's  Appeal,  7  P.  F.  Sm.  504.  In 
a  detailed  statement  of  the  statutes  and  0gden*s  Appeal,  20  P.  F.  Sm.  501,  there 
decisions  in  the  different  States ;  also  was  a  trust  for  the  sole  and  separate  use 
Hill  on  Trustees,  230,  note.  See,  also,  of  a  feme  sole  not  in  contemplation  of 
Hutchins  v.  Hey  wood,  50  N.  Hamp.  497.  marriage;  and  it  was  held,  that,  as  the 

«  Oorham  v.  Daniels,  23  Verm.  600.  separate  use  was  void,  the  trust  fell  to  the 

s  Helfenstein  v.  Garrard,  7  Ham.  276-  ground  in  spite  of  the  fact  that  the  trus- 

*  Perry  on  Trusts,  J  299.  tees  had  active  duties  to  perform.     Con- 

*  Bacon  v.  Taylor,  Kirby,  865  ;  Bryan  suit,  also,  Yarneirs  Appeal,  20  P.  F.  Sm. 
V.  Bradley,  16  Conn.  483;  Guest  v.  Far-  835. 

ley,  19  Missouri,  149.  *  Per  Dana,  C.  J.,  in  Thatcher  v.  Omans, 

«  Kuhn    V.    Newman,   2  Casey,  227 ;  3  Pick.  528. 

Whichcote  v.  Lyle,  4  Casey,  73;  Bush's  '  1  Greenlears  Cruise  on  Real  Prop. 

Appeal,  9  Casey,  83.  853,  note.     See,  however,  Croxall  v.  She- 

7  Barnett's   Appeal,  10  Wright,    892;  rerd,  5  Wallace,  282.                          ^ 

Shankland's  Appeal,    11   Id,  113.     See,  »»  Perry  on  Trusts,  }  303. 
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rule  in  the  United  States  is  generally  the  same  as  in  England, 
and  the  trust  will  not  be  executed.^ 

56.  Trusts  may  be  either  lawful  or  unlawful.  A  lawful  trust 
is  one  which  is  created  for  some  fair  and  honest  purpose  recog- 
nized by  law ;  such  as  for  the  payment  of  debts,  for  a  married 
woman,  for  a  proper  charity,  or  the  like.  Trusts  are  unlawful 
when  they  are  created  for  some  object  which  is  in  contravention 
of  public  policy,  or  in  violation  of  statutes.  Thus  a  trust  for  a 
vicious  or  immoral  purpose  would  be  void  at  common  law,  be- 
cause it  is  against  public  propriety  and  policy.  So  trusts  in  viola- 
tion of  the  statutes  of  mortmain,  of  the  statutes  in  regard  to 
aliens,  or  of  the  law  against  accumulation,  or  the  creation  of 
perpetuities,  are  also  bad.^  Equity,  while  it  creates  a  new  title, 
viz.,  the  trust,  will  not  uphold  it  for  the  purpose  of  violating 
the  law. 

57.  Trusts  are  also  either  executed  or  executory.  These  terms 
have  been  already  defined.^  The  test,  according  to  Lord  St. 
Leonards,  is  this :  Has  the  testator  been  what  is  called,  and  very 
properly  called,  his  own  conveyancer?  Has  he  left  it  to  the 
court  to  make  out  from  general  expressions  what  his  intention 
is ;  or  has  he  so  defined  that  intention  that  you  have  nothing  to 
do  but  to  take  that  which  he  has  given  to  you  and  to  convert 
them  into  legal  estates  ?* 

In  an  executed  trust  the  instrument  must  be  interpreted 
according  to  the  rules  of  law,  which  are,  in  general,  the  same 
for  equitable  as  for  legal  estates,  although  by  such  interpretation 
the  intention  may  be  defeated.  Thus,  if  an  estate  is  given  to  A. 
and  his  heirs,  in  trust  for  B.,  for  life,  with  remainder  to  the  heirs 
of  B.,  the  interest  which  B.  will  take  will  be  construed  under 

'  Stanley  v.  Colt,  6  Wallace,  119,  168;  «  It  would  be  impossible  in  a  work  like 
Leggett  V.  Perkins,  2  Comst.  297 ;  Morton  the  present  to  notice  these  statutea  in  de- 
V,  Barrett,  22  ilaine,  261 ;  Exeter  v.  Odi-  tail — they  vary  in  diflferent  States.     See 
erne,    1   New  Hamp.  282 ;    Ashharst  v.  Perry  on  Trusts,  chap.  xiii. 
Given,  6  W.  &  S.  827 ;  Chapin  v,  Universa-  »  Supra,  Introduction,  chap>  it,  p.  26. 
listSoc,  8  Gray,  680.  A  trust  to  "permit  <  Egerton  t>.  Brownlow,  4  H.  L.  Cas.  1, 
and  suffer"  the  cestui  qui  trust  to  receive  210.     Sackville-West  t^.  Holmesdale,  L. 
the  rents  and  profits  of  an  estate  is  not  an  R.  4  H.  L.  Cas.  5G5 ;  Glenovchy  v.  Bos- 
active  trust.     Wagstaff  v.  Smith,  9  Ves.  ville,  1  Lead.  Cas.  Eq  1^  aad  notes. 
620;  Perry  on  Trusts,  {  306;  Hill  on 
Trustees,  233. 
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the  rule  in  Shelley's  case  to  be  a  fee.  But  if  the  instrument 
were  designed  to  be  merely  a  minute  or  draft  of  a  scheme  for 
settling  an  estate,  the  same  provisions  would  be  construed  as 
indicating  an  intention  to  give  B.  an  estate  for  life  only,  and 
that  his  heirs  should  take  by  purchase.  When,  therefore,  the 
formal  instrument,  by  which  the  minute  is  to  be  carried  out, 
comes  to  be  drawn,  a  court  of  equity  will  see  that  a  settlement 
is  made  which  will  in  due  form  of  legal  conveyancing  carry  out 
the  intention  of  the  creator  of  the  trust — that  is,  the  conveyance 
will  be  drawn  in  such  a  way  that  B.  will  take  but  a  life  estate, 
and  the  parties  intended  to  be  described  by  the  word  "  heirs," 
will  take  as  purchasers  in  remainder.^ 

The  distinction  between  executed  and  executory  trusts  was 
once  much  shaken  by  the  decision  of  Lord  Hardwicke,  in  Bag- 
shaw  V,  Spencer  f  but  that  learned  chancellor  subsequently  re- 
ceded from  his  position,*  and  the  difference  between  the  two 
classes  of  trusts  is  now  well  settled,  both  in  England  and 
America.* 

In  ascertaining  the  intention  in  cases  of  executory  trusts,  it 
must  be  remembered  that  in  marriage  articles  there  is  always 
supposed  to  be  a  design  to  benefit  the  issue  of  the  proposed 
marriage ;  but  no  such  intention  is  presumed  to  exist  in  regard 
to  wills,  A  chancellor,  therefore,  in  decreeing  a  settlement  in 
•conformity  with  marriage  articles,  will  always  take  care  that  the 
issue  are  provided  for ;  but  no  such  care  will  be  taken  in  the 
case  of  wills,  unless  in  obedience  to  sdme  intention  expressed  in 
the  will.*  As  to  what  will  be  suflSci^nt  evidence  of  intention,  the 
authorities  are  not,  perhaps,  altogether  uniform.* 

Where,  however,  the  intention  of  the  testator  to  benefit  the 
issue  sufficiently  appears,  the  settlement  will  be  made  in  such  a 

»  Sackville-West  v.  Holmesdale,  L.  R.  9 ;  Home  v,  Lyeth,  4  H.  &  J.  434 ;  Gar- 

4  H.  L.  Cas.  666;  Wood  v.  Barnham,  6  ner  t>.  Garner,  1  Dessaus. 'f 44  ;  Loving  ». 

Paige,  513;  26  Wend.  9;  Porter  v.  Doby,  Hunter,  8  Yerger,  31 ;  Edmundson  v.  Dy- 

2  Rich.  Eq.  49;  Glenorchy  v.  Bosville,  1  son,  2  Kelley,  307;  Berry  v,  Williamson, 

iLead.  Cas.  £q.  20,  and  notes;   Perry  on  11  B.  Mon.  246. 

Tru8t«,  i  369.  »  Blackburn  v.  Stables,  2  Ves.  &  B. 

t  2  Atk.  142;  1  Ves.  142,  152.  869;  Sweetapple  v.  Bindon,  2  Vern.  636; 

»  Exel  V.  Wallace,  2  Ves.  823.  Perry  on  Trusts,  §§  360,  366 

*  Dennison  t).  Goehring,  .7  Barr,  177 ;  *  See  Am.  note  to  Glenorchy  v.  Bosville, 

\lYood  V,  Burnham,  6. Paige,  618;  26  Wend,  ut  tup. 
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manner  as  to  effectuate  that  intention.^  There  is,  indeed,  no 
difference  between  the  rules  applicable  to  marriage  articles  and 
those  in  regard  to  wills,  further  than  this,  viz.,  that  in  the 
former  instruments  res  ipsa  loquitur^  the  occasion  itself  testifies 
what  the  paramount  object  of  the  parties  must  have  been.* 

"Where  there  are  executory  trusts  of  personalty,  heirlooms, 
etc.,  as  to  which  the  ordinary  limitations  applicable  to  real  estate 
would  defeat,  in  many  instances,  the  intention  of  the  testator, 
because  it  would  give  a  tenant  in  tail  (for  instance)  absolute  con- 
trol, equity  will  see  that  the  limitations  are  of  such  a  nature  as 
to  prevent  the  intention  from  being  defeated.^ 

58.  A  court  of  equity  will  entertain  jurisdiction  not  only  for 
the  purpose  of  carrying  out  executory  trusts,  and  seeing  that 
the  instrument  which  purports  to  fulfil  the  intention  of  the 
settlor  really  does  so,  but  also  for  the  purpose  of  reforming 
conveyances  which  have  been  improvidently  drawn,  and  by 
which  the  objects  sought  to  be  reached  by  the  executory  minute 
or  draft  have  not  been  attained.  Where  such  an  improvi- 
dent instrument  has  been  executed,  equity  will,  as  a  general 
rule,  reform  it,  and  order  it  to  be  re-drawn  in  such  a  way  as 
to  effectuate  the  intention  of  the  parties.*  But  where  both 
articles  and  settlement  are  previous  to  the  marriage,  at  a  time 
when  all  parties  are  at  liberty,  the  settlement  differing  from  the 
articles  will  be  taken  as  a  new  agreement  between  them,  and 
will  control  the  articles.* 

If  the  intention  expressed  in  the  minute  cannot  be  carried  out 
without  violating  some  statute  or  policy  of  the  law,  equity  will 
carry  it  out  as  nearly  as  possible,  so  as  to  reconcile,  as  far  as  may 
be,  the  law  and  the  intention  of  the  settlor.* 

59.  In  regard  to  the  division  of  trusts  into  public  and  private 
trusts,  it  will  be  suflBcient  to  remark  that  public  trusts  are  such 

1  Sackville-West  v.  Holmesdale,  L.  R.  well,  1  HUl  £q.  101  ;  Allen  v,  Ramph,  2 

4  H.  L.  Cas.  665.  Id.  1. 

*  Id.     This  case  contains  a  very  full  *  Legg  v.  Goldwire,  Cas.  t.  Talbot,  20; 
discussion  of  the  law  apon  this  point.  1  Lead.  Cas.  £q.  17.     Unless  it  is  shown 

»  Stanley  v.  Leigh,  2  P.  Wms.  690 ;  that  the  discrepancy  arose  from  a  clear 

Scarsdale  v.  Curzon,  1  Johns.  &  H.   40 ;  mistake,  in  which  case  the  settlement  will 

Shelley  v.  Shelley,  L.  R.  6  Eq.  546.  be  reformed.     Bold  v,  Hutchinson,  5  D. 

*  Warrick  v.  Warrick,  3  Atk.  293.    See  M.  &  G.  658. 

also  Neves  v.  Scott,  9  Howard,  197 ;  Ganse  ^  Humberston  v.  Humberston,  1  P.  Wms. 
V.  Hale,  2  Ired.  Eq.  241 ;  Smith  t>.  Max-     332 ;  S.  C,  2  Vern.  737  ;  Free.  Ch.  465. 
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as  are  constituted  for  the  benefit  either  of  the  public  at  large,  or 
of  some  considerable  portion  of  it  answering  a  particular  descrip- 
tion; and  that  private  trusts  are  those  wherein  the  beneficial 
interest  is  vested  absolutely  in  one  or  more  individuals  who  are, 
or  within  a  certain  time  may  be,  definitely  ascertained,  and  to 
whom,  therefore,  collectively,  unless  under  some  legal  disability, 
it  is  competent  to  control,  modify,  or  determine  the  trust.^  The 
principal  difterence  in  the  nature  of  the  two  kinds  of  trusts  is 
that  those  of  a  public  character  are  not  confined  within  the 
limits  prescribed  for  settlements  upon  private  trusts,  but  are  of 
a  more  permanent  and  lasting  character.  This  distinction  will 
be  more  fully  noticed  when  the  subject  of  charitable  trusts 
(which,  indeed,  have  been  said  to  be  synonymous  with  public 
trusts)^  is  considered.^ 

In  private  trusts  the  devolution  of  the  cestui  qui  trust's  estate, 
and  the  incidents  of  his  ownership,  are,  as  a  general  rule,  the 
same  as  those  of  legal  estates. 

60.  The  rules  for  the  descent  of  equitable  estates  are  the  same 
as  those  which  regulate  the  devolution  of  legal  titles;  equitable 
interests  are  within  the  statute  of  distributions ;  and,  it  is  pre- 
sumed, fall  under  the  operation  of  the  intestate  acts  throughout 
the  United  States.*  Whatever  would  be  the  rule  of  law,  if  it 
was  a  legal  estate,  is  applied  in  equity  to  a  trust  estate.*  A 
husband  is  entitled  to  an  estate  by  the  curtesy  in  his  wife's 
equitable  estates  of  inheritance ;  and  he  will  be  entitled,  at  com- 
mon law,  to  her  equitable  personalty  except  in  so  far  as  his 
rights  are  controlled  by  the  doctrine  of  the  wife's  equity  to  a 
settlement.*  By  an  anomalous  decision,  however,  a  wife  in 
England  is  not  dowable  of  a  trust  estate.'^  But  the  rule  in  most 
of  the  United  States  appears  to  be  different,  it  having,  in  some 
States,  been  altered  by  statute  f  and  the  point  in  England  has 
ceased  to  be  of  practical  importance.' 

I  Lewin,  23.  «  Hill  on  Trustees,  405 ;  4  Kent's  Com., 

t  Id.  80  ;  po9t,  chap.  IV. 

»  Post,  chap.  V.  '  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  887. 

4  Lewin  on  Trusts,  680;  Fairies*  Ap-  *  Williams  on  Real  Prop.  214,  note; 

peal,  11  Harris  (Pa.),  29.  Dubs  v.  Dubs,  7  Casey,  149. 

s  Burgess  v.  Wheate,  1  Black.  R.  155,  >  By  the  passage  of  the  Dower  Act, 

161 ;  Croxall  v.  Shererd,  6  Wallace,  281 ;  8  and  4  Wil.  IV.,  c.  103. 
1  Cruise  on  Real  Prop.  887. 
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Before  the  statute  of  uses  it  had  been  decided  that  the  estate 
of  the  cestui  qui  use  was  not  subject  to  forfeiture  and  escheat, 
but  that  the  feoiiee  to  uses  became,  thereupon,  the  absolute 
owner.^  After  the  statute  the  same  rule  was  applied  to  trusts.' 
By  subsequent  statute  the  estate  of  the  cestui  qui  t)*ust  was  for- 
feited for  treason  f  but  upon  forfeiture  for  felony  or  escheat,  the 
trustee  took  the  estate  discharged  of  the  trust.*  But  this  rule 
does  not  apply  to  chattels  nor  to  an  equity  of  redemption. 

In  the  United  States,  the  opinion  is  that  the  State  would  take 
both  real  and  personal  property  as  ultimus  hceres.  If  the  legal 
title  to  real  estate  cannot  be  taken  by  an  alien,  the  beneficial 
ownership  cannot  be  enjoyed  by  hira.*^ 

61.  The  right  of  alienation,  by  deed  and  will,  attaches  to 
equitable  estates,  and  any  restrictions  upon  that  right  are  invalid, 
and  moreover  the  incident  of  involuntary  alienation,  or,  in  other 
words,  the  liability  of  the  estate  to  be  taken  in  execution  for  the 
debts  of  the  beneficial  owner,  also  applies  to  such  estates.  There 
may,  indeed,  be  a  limitation  over  upon  the  bankruptcy  or  insol- 
vency of  the  cestui  qui  trusty  or  upon  the  happening  of  any  event 
whereby  the  property  may  belong  to  some  other  person ;  and 
such  limitations  are  of  frequent  occurrence.'  But  the  cestui  qui 
trust  cannot  hold  the  property  for  the  purposes  of  enjoyment 
freed  from  the  duty  of  applying  it  in  discharge  of  his  obligations.'^ 
It  is  a  settled  rule  of  law  that  the  beneficial  interest  of  the  cestui 
qui  trusty  whatever  it  may  be,  is  liable  for  the  payment  of  his 
debts,  and  it  cannot  be  so  fenced  about  by  inhibitions  and  re- 
strictions, as  to  secure  to  it  the  inconsistent  characteristics  of 
right  and  enjoyment  to  the  beneficiary  and  immunity  from  his 
creditors.  A  condition  precedent  that  the  provision  shall  not 
vest  until  his  debts  are  paid,  and  a  condition  subsequent  that  it 

»  See  Bargess  v.  Wheate,  1  Eden,  199.  3  Leigh,  492;  Leggett  v.  Dubois,  6  Paige, 

*  Att.  Gen.  v.  Sands,  1  Hale  P.  C.  249.  114;    Taylor  v.  Benham,  5  Howard,  270. 

s  38  Hen.  VIII.,  o.  20.  See  also  Sharp  v.  St.  Sauveme,  L.  R., 

<  Att.  Qen.  t;.  Sands ;  Burgess  t>.  Wheate.  7  Ch.  App.   852;    overruling  Rittson  v. 

See  also  Onslow  v.  Wallis,  1  Muc.  &  G.  Stordy,  3  Sm.  &  Giff.  230 ;  and  approving 

506 ;  Sweeting  v.  Sweeting,  33  L.  J.  Ch.  Barrow  9.  Wadkin,  24  Beav.  1. 

21 K  «  See  Williams  on  Real  Prop.  87,  and 

'  Du  Hourmelin  v.   Sheldon,   1  Beav.  notes. 

79;  4  M;  &  C.  626;  Atkins  v.  Kron,  6  ^  Dumpor's  Case,  1  Sm.  Lead.  Cases, 

Ired.   £q.    207;     Hubbard  v,   Goodwin,  119,  Judge  Hare's  note. 
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shall  be  divested  and  forfeited  by  his  insolvency,  with  a  limita- 
tion over  to  another  person,  are  valid,  and  the  law  will  give 
them  full  effect.  Beyond  this,  protection  from  the  claims  of 
creditors  is  not  allowed  to  go.*  This  is  the  general  rule  through- 
out the  United  States  and  in  England.  In  some  of  the  States 
of  the  Union,  however,  a  different  doctrine  has  been  held.  Thus 
in  Pennsylvania  it  is  now  firmly  established  by  many  authori- 
ties that  a  proviso  exempting  the  estate  of  the  cestui  qui  trust 
from  liability  for  his  debts,  and  where  he  is  excluded  from  the 
control  of  the  property,^  will  be  good  without  any  limitation 
over.^  And  this  rule  seems  also  to  exist  in  Connecticut,  Virginia, 
Kentucky,  and  Alabama.* 

62.  Certain  exceptions  to  the  rules  above  stated,  in  regard  to 
the  devolution  of  trust  estates,  and  the  powers  of  the  cestui  qui 
trustj  exist  in  the  case  of  trusts  for  married  women,  and  will  be 
noticed  when  that  particular  class  of  trusts  comes  under  consid- 
eration. 

Another  exception  formerly  existed  in  England  in  relation  to 
attendant  terms,  trusts  of  which,  though  of  chattel  interests, 
followed  the  descent  of  the  inheritance  which  they  were  de- 
signed to  protect.  But  the  doctrine  of  attendant  terms  is  now 
obsolete  in  England  f  and  was  never  of  any  practical  importance 
in  this  country.^ 

Trust  estates  also  follow  the  law  of  legal  estates  as  to  the  in- 
juries which  may  affect  them  and  the  consequences  of  these 
injuries.  Thus,  although  the  terms  seizin  and  disseizin  are  not 
strictly  applicable  to  equitable  estates,  a  court  of  equity  regards 

»  Nichols   V.    Levy,    6    Wallace,   441;  hurst  v.  Given,  6  Watts  &  Serg.   823; 

Hallett  V.  Thompson,  5  Paige,  583  ;  Dick  Vaax  v.  Park,  7  Id.  19.  But  even  in  Penn- 

V.   Pitchford,  1  Dev.  &  Bat.   (Eq.)   480;  sylvania  &  person  »ut  yum  cannot  make  a 

Blackstone  Bank  v.  Davis,  2!   Pick.  42;  settlement  on  himself  free  from  liability 

Brandon   v.    Robinson,    18    Vesey,    429.  for  debts.    MacKason*8  Appeal,  6  Wright, 

See  Hutchins  v.  Heywood,  50  N.  Hamp.  830. 

491,  where  it  was  held  that  a  resulting  *  Leavitt  v.  Beime,  21  Conn.  8;  Mark- 
trust  (arising  from  the  payment  of  the  ham  v.  Gucrsant,  4  Leigh,  279;  Johnson 
consideration  by  one  man,  where  the  title  v.  Zanes's  Trustees,  11  Grat.  570 ;  Pope  v. 
was  taken  by  another)  was  executed  by  Elliott,  8  B.  Mon.  56;  Hill  v.  MoRae,  27 
the  statute  of  uses,  and  could  be  levied  Ala.  175 ;  and  see  Genet  v.  Beekman,  45 
upon  and  sold  under  ordinary  process.  Barb.  382. 

«  See  Adams's  Eq.  43.  »  Stat.  8  and  9  Vic,  c.  112. 

»  Fisher  v.  Taylor,  2  Rawle,  38  ;  Ash-  »  See  4  Kent's  Com.  87. 
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the  actual  receipt  of  rents  and  profits  under  the  equitable  title 
as  equivalent  to  seizin  at  law,  and  an  adverse  perception  of  the 
rents  and  profits  as  amounting  to  an  ouster.^  Moreover,  if  such 
adverse  enjoyment  of  the  equitable  estate  continues  for  twenty 
years,  it  would,  by  analogy  to  the  statutes  of  limitations  applica- 
ble to  legal  titles,  bar  any  assertion  by  the  cestui  qui  trust  of  his 
right  in  equity.^ 


CHAPTER  11. 
EXPRESS  trusts;  and  herein  of  voluntary  dispositions  in 

TRUST,  OF  PRECATORY  TRUSTS,  AND  OF  POWERS  IN  TRUST. 


68.  Trusts  created  by  direct  fiduciary 
expressions;  trusts  averrable  at 
Common  Law. 

64.  Statute  of  Frauds. 

66.  Language  by  which  a  Trust  may  be 
created. 

66.  Voluntary  dispositions  intrust;  Mil- 

toy  V.  Lord;  Ex  parte  Pye. 

67.  General   result   of    the   authorities ; 

Donaldson  y.  Donaldson;  Kekevnch 
V.  Manning, 

68.  Voluntary  Assignments  for  the  benefit 

of  Creditors. 


69.  Meritorious  Consideration;    Ellis  y. 

JV/mmo. 

70.  Donatio  mortis  causa, 

71.  Trusts  created  by  Precatory  Words. 

72.  Doctrine  on  this  subject  in  England  ; 

in  the  United  States  generally ;  in 
PennsyWania  and  Connecticut. 

73.  What  precatory  words  will  create  a 

trust. 

74.  Such  YTorda  primA  facie  imperative. 

75.  Certainty  of  the  object  is  an  element 

for  consideration. 

76.  Certainty  of  the  Subject. 

77.  Powers  in  Trust;  Salusburyv.  Denton. 


63.  Express  trusts,  being  those  which  are  created  by  the  lan- 
guage of  the  parties,  may,  it  is  obvious,  arise  either  by  direct 
fiduciary  expressions  whereby  the  relationship  of  trustee  and 
cestui  qui  trust  is  distinctly  established,  or  by  expressions  of  a 
more  uncertain  and  equivocal  character  which  might  not  in  the 
opinion  of  a  layman  be  considered  as  indicating  an  intention  to 
create  a  trust,  but  which  have  been  construed  by  a  series  of 
judicial  decisions  to  be  effective  in  so  doing. 

Before,  however,  considering  the  question  as  to  what  language 


»  Lewin  on  Trusts,  466  (4th  Eng.  ed.)  ;        «  Story's  Eq.,  J  975. 
Story's  Eq.,  §  975. 


72 


EXPRESS   TRUSTS. 


[part  I. 


is  necessary  to  create  a  trust,  it  will  be  proper  to  premise  that 
at  common  law,  trusts  both  of  real  and  personal  property  could 
be  created  by  parol.  A  trust  of  realty,  like  a  use,  was  in  tech- 
nical language  ''  averrable,"  that  is,  it  could  be  created  by  word 
of  mouth.^  The  better  opinion  is,  however,  that  this  is  only  true 
of  those  cases  in  which  the  legal  estate  could  be  created  by 
feoffment,  where  (of  course)  no  writing  was  necessary.  But 
when  a  deed  was  requisite  for  the  conveyance  of  the  legal  estate 
(as  in  a  covenant  to  stand  seized  to  uses),  there  uses  and  trusts 
were  not  averrable,  but  could  be  created  only  in  the  same  man- 
ner as  legal  estates.^  In  Connecticut,  it  has  been  held  that  trusts 
were  not  averrable  at  common  law;^  but  the  weight  of  American 
authority  is  decidedly  the  other  way.* 

64.  The  statute  of  frauds  (29  Car.  II.,  c.  3)  changed  the  rule 
in  regard  to  real  estate ;  and  enacted  (in  the  7th  section)  that 
"all  declarations  or  creations  of  trusts,  or  confidences  of  any 
lands,  tenements,  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing  signed  by  the  party  who  is  by  law 
enabled  to  declare  such  trust,  or  by  his  last  will  in  writing ;  or 
else  they  shall  be  utterly  void  and  of  none  effect."  An  assign- 
ment of  a  trust  of  realty  must  also  be  in  writing.* 

This  statute  applies  to  chattels  real  as  well  as  to  freehold 
estates;^  though  not  to  mere  personal  rights  concerning  land, 
such  as  mortgages  and  charges.^ 

It  is  to  be  observed  that  the  statute  does  not  require  trusts  of 
realty  to  be  created^  but  only  to  be  manifested  and  proved  by 
writing.  The  distinction  is  of  practical  importance,  because  a 
subsequent  written  acknowledgment  of  a  trust  will  cause  the 
interest  to  relate  back  to  the  date  of  its  original  creation,  so  as 
to  bring  it  (for  example)  within  the  operation  of  a  will  of  the 


*  Lewin  on  Trusts,  56 ;  Perry  on 
Trusts,  I  76;  Fordyce  v.  Willis,  3  Bro.  C. 
€.  587. 

»  Gilbert  on  Uses,  270. 

'  Dean  v.  Dean,  6  Conn.  285. 

*  Fleming  v.  Donahoe,  5  Ohio,  257 ; 
Miller  v.  Thatcher,  9  Texas,  482  ;  Oster- 
man  v.  Baldwin,  6  Wal.  116;  Shelton  v. 
Shelton,  5  Jones  (Eq.)  292 ;  Murphy  v. 


Hubert,  7  Barr,  420;  Anding  v.  Davis,  9 
George  (Miss.),  574. 
6  See  29  Car.  II.,  §§  7,  8,  9. 

6  Skett  V.  Whitmore,  Freem.  280; 
Riddle  v.  Emerson,  1  Vem.  108;  and  see 
Hutchins  v.  Lee,  1  Atk.  447 ;  Bellasis  v, 
Compton,  2  Vern.  294. 

7  Benbow  v.  Townsend,  1  M.  &  K.  506 ; 
Bellasis  v.  Compton,  2  Vern.  294.  See 
Perry  on  Trusts,  §  86. 
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cestui  qui  trust  executed  before  the  written  acknowledgment,  but 
after  the  verbal  creation.^ 

This  statute  has  been  re-enacted  in  most  of  the  United  States ; 
in  some  of  which,  however,  the  language  of  the  statute  has  been 
somewhat  varied.  Thus  in  Maine,  trusts  must  be  "  created  and 
declared  in  writing. "^  In  Illinois,  "declarations  or  creations  of 
trusts  must  be  manifested  and  proved"  in  writing.*  The  statutes 
of  Vermont  and  Massachusetts  are  similar. 

It  is  considered,  however,  by  a  learned  writer,  that  this  varia- 
tion of  language  does  not  produce  any  substantial  difference  in 
the  effect  of  the  statutes,  but  that  under  all  of  them  it  will  be 
sufficient  if  the  trust  is  proved  by  some  writing,  although  executed 
after  its  creation.* 

Personal  chattels  are  not  within  the  statute  of  frauds ;  and 
trusts  of  them  may  be  proved  by  parol.*  Implied  trusts  are  ex- 
pressly excepted  from  the  operation  of  the  statutes  in  most  oif 
the  States. 

The  statute  of  frauds  will  be  satisfied  by  any  writing,  no 
matter  how  informal.  Thus  a  mere  letter  or  memorandum  will 
be  enough.®  The  writing,  however,  must  declare  with  sufficient 
certainty  what  the  trust  is  J 

An  answer  in  chancery  admitting  the  trust  will  be  sufficient 
to  take  it  out  of  the  statute  f  but  the  better  opinion  seems  to  be 
that  this  will  not  be  the  rule  if  the  defendant  chooses  to  insist 
upon  the  benefit  of  the  statute.^    If  the  answer  denies  the  agree- 

t  Ambrose  r.  Ambrose,  1  p.  Wras.  322 ;         «  Dale   v,    Hamilton,  2  Phillips,  266; 

See  also  Foster  v.  Hale,  3  Ves.  Jr.  696,  and  Foster  i>.  Hale,  3  Ves.  Jr.  696;  5  Ves. 

Sims  V.  Howard,  4  Nevada,  483.  Jr.  308 ;    Raybold  v.  Raybold,  8  Harris 

«  Rev.  Stats.  (1867)  ch.  73,  J  11,  p.  (Pa),  308;  Maccubbin  r.  Cromwell,  7  Gill 

450.  See  Gerry  v.  Stimson,  60  Maine,  188.  &  J.  1 64.    See  Reid  v.  Reid,  12  Rich.  £q. 

»  Rev.  Code  of  1860,  §  2213.  213. 

*  Perry  on  Trusts,  J  81 ;  and  see  Bragg  ^  Steere  r,  Steere,  6  J.  C.  R.  1 ;  Smith 
V.  Paulk,  42  Maine,  502,  and  Sims  v,  v.  Mathews,  3  D.  F.  &  J.  139;  Cook  v. 
Howard,  4  Nevada,  482.  Barr,  44  New  York,  161. 

*  McFadden  v.  Jenkyns,  1  Hare,  461 ;  8  Maccubbin  v.  Cromwell,  7  G.  &  J. 
1  Ph.  157  ;  Benbow  v.  Townsend,  1  M.  &  164;  Cozine  v,  Graham,  2  Paige  (Ch.)  177; 
K.  506;  Hawkins  v.  Gardner,  2  Sm.  &  Nab  v.  Nab,  10  Mod.  404, />«r  Lord  Chan- 
Gtff.  451 ;  Kimball   v,  Morton,   1    Halst.  cellor  Parker. 

Ch.  31;  Higgenbottom  v.  Peyton,  8  Rich        «  Dean  i>.  Dean,  1    Stock.   (Ch.)  425; 
Eq.  398;  Kirkpatrick  v.  Davidson,  2  Kelly.     Whitney  v.  Gould,  2  Wis.  552 ;  Perry  on 
297;  Day  ».  Roth,  18  N.  y.448;  Hooper    Trusts,  {  85. 
V.  Holmes,  3  Stock.  (Ch.)  122;  Barkley  u. 
Lane,  6  Bush  (Ky.)  587. 
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ment  upon  which  the  trust  is  based,  it  need  not  expressly  set  up 
the  statute,  in  other  words,  take  the  defence  that  the  agreement 
was  in  parol. ^ 

A  trust  may  be  created  by  will  ;  but  to  be  valid,  the  will  must 
be  duly  executed.  A  writing  which  purports  to  be  a  testamen- 
tary paper,  if  not  properly  executed  to  take  effect  as  a  will,  can- 
not be  relied  upon  as  a  memorandum  to  satisfy  the  statute.^ 

65.  Having  premised  thus  much  concerning  the  instrument 
which  is  needed  in  order  to  create  a  valid  trust,  we  must  now 
consider  what  language  should  be  used  in  order  that  a  trust  may 
be  created. 

"  Three  things,"  it  has  been  said,^ "  must  concur  to  raise  a  trust, 
sufficient  words  to  create  it,  a  definite  subject,  and  a  certain  or 
ascertained  object ;"  and  to  these  requisites  may  be  added  another, 
viz.,  that  the  terms  of  the  trust  should  be  sufficiently  declared.* 

The  precision  with  which  it  is  necessary  to  define  the  subject- 
matter,  and  the  object  of  the  trust,  will  be  noticed  when  we  come 
to  consider  powers  in  trust,  and  that  class  of  expressions  which 
are  known  as  precatory  words.  Putting  these  aside  for  the 
present,  it  may  be  said,  that  there  must  in  general  be  sufficient 
words  to  create  a  trust ;  but  that  no  particular  form  of  expression 
is  necessary.  It  will  be  enough  if  there  be  a  complete  intention, 
expressed  with  sufficient  clearness. 

The  intention  must  be  a  complete  one.  A  mere  inchoate  and 
executory  design  is  not  enough,*  and  unless  there  is  some  distinct 
equity  (as  fraud,  for  example),  it  cannot  be  enforced.^  The  in- 
tention must  be  plainly  manifested  and  not  derived  from  loose 
and  equivocal  expressions  of  parties  made  at  different  times 
and  upon  different  occasions.^    But  any  words  which  indicate, 

»  Wolfe  V.  Corby,  30  Maryl.  860 ;  On-  «  Bayley   v.   Boulcott,   4   Russ.    345  ; 

tario  Bank  v.  Root,  3  Paige  (Ch.)  478;  Harrison   i>.    McMennowy,    2   Edw.    Ch. 

Billingglea  v.  Ward,  33  Maryl.  51  ;  Allen  251.    See  also  Kilpiu  v.  Kilpin,  1   M.  & 

V.  Chambers,  4  Ired.  Eq.  125.  K.  520. 

2  Perry  on  Trusts,  §  89  to  J  94;  Lewin  6  Donahoe  v.  Conraby,  2  Jon.  &  Lat. 

on  Trusts,  66,  47  (4  Eng.  ed  ).  694. 

8  By  Sir  William  Grant,  in  Cruwys  v.  '  Slocum  v.  Marshall,   2  Wash.  C.  C. 

Coleman,    9   Vesey,    Jr.    323.     See   ^Iso  398  ;  Steere  v.  Steere,  5  Johns.  C.  R.  1 ; 

Knight  V.  Boughton,  11  CI.  &   Fin.  613;  Mercer  v.  Stark,  1  Sm.&  Marsh.  (Ch)  479; 

and  Malim  v.  Keighley,  2  Vesey,  Jr.  335.  Harris  v.  Barnett,  3  Grat.  339 ;  Barkley 

«  Knight  V.  Boughton,  11  Clark  &  Fin.  v.  Lane,  6  Bush  (Ky.)  587. 
513. 
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with  sufficient  certainty,  a  purpose  to  create  a  trust,  will  be 
effective  in  so  doing.^ 

It  is  not  necessary  that  the  terms  "  trust"  and  "  trustee"  should 
be  used  ;^  any  other  words  which  show  that  the  donee  was  not 
intended  to  take  beneficially,  will  affect  his  conscience  with  a 
trust.^ 

The  declaration  of  trust  may  be  contained  in  a  different  in- 
strument from  that  by  which  the  estate  is  vested  in  the  trustee;* 
but  the  instruments  must  be  contemporaneous,  or,  at  all  events, 
in  contemplation  at  the  same  time ;  and  if  an  absolute  convey- 
ance is  made,  no  subsequent  declaration  can  deprive  the  grantee 
of  his  beneficial  interest.* 

As  to  the  quantity  of  the  estate  which  the  cestui  qui  trust  is  to 
take,  it  is  only  necessary  that  the  intention  upon  the  subject 
should  be  clearly  expressed  ;  and  it  is  not  necessary  that  the 
technical  words  required  in  the  limitation  of  legal  estates  should 
be  used.  Thus  an  equitable  fee  may  be  created  without  the 
use  of  the  word  "heirs ;"  and  a  fee  tail  without  the  use  of  "heirs 
of  the  body,"^  provided  always  that  the  intention  to  give  a  fee 
sufficiently  appears.   Where  a  trust  is  created  by  a  devise  by  which 

•  Fisher  V.  Fields,  10  J.  R,  495;  Car-  1  Hare,  445;  Inderwick  v.  Inderwick,  13 
penter  V.  Cushman,  105  Mass.  419;  Nor-  Sim.  652;  Aynesworth  v.  Halderaan,  2 
man  v.  Burnett,  25  Miss.  188;  Porter  v.  Duvall,  671;  Day  v.  Roth.  18  N.  Y.  458. 
The  Bank  of  Rutland,  19  Verm.  410;  <  Iiichiquin  v.  French,  1  Cox,  1  ;  Wood 
Brown  v.  Curabs,  0  Dutch.  36.  v.  Cox,  2  M.  &  Cr.  684:  Stubbs  v.  Sargon, 

2  See  Lewin,  p.  180,  note  z.     Though  2  Keen  255 ;  Smith  v.  Attersoll,  1  Russ. 

their  absence   is  a  circumstance   to  be  206. 

attended  to;  Ring  v.  Denison,  1  V.  &  B.  ^  Adlington  v.  Cann.  8  Atk.  145; 
273.  See  also  Porter  v.  Bank  of  Rutland,  Crabb  v.  Crabb,  1  M.  &  K.  511  ;  Kilpin 
19  Verm.  410  ;  Fisher  v.  Fields,  10  J .  R.  v.  Kilpin,  Id.  520,  532.  See  also  Briggs  v. 
495;  Gordon  V.  Green,  10  Georgia,  534;  Penny,  3  MacN.  &  0.  546;  Johnson  v, 
Norman  v,  Burnett,  25  Miss.  183.  On  the  Ball,  5  De  G.  &  S.  85 ;  Dawson  v.  Dawson, 
other  hand,  the  words  "  trust"  and  "  trus-  1  Chev.  (2d  Part)  148 ;  Johnson  v.  Clark- 
tee"  will  not  necessarily  create  a  trust,  son,  3  Rich.  Eq.  305  ;  Wallgrave  v.  Tebbs, 
Brown  v.  Combs,  5  Dutch.  86.  See  also  2  K.  &  J.  313  ;  Tee  v.  Ferris,  2  K.  &  J. 
Seldon's  Appeal,  31  Conn.  548;  Eldridge  357;  Russell  v,  Jackson,  10  Hare,  204; 
V.  TheSee  Yup.  Co.,  17Cal.  44;  Att.  Gen.  Lomax  v.  Ripley,  8  Sm.  &  Giff.  48; 
V  Merrimac  Manufao.  Co.,  14  Gray,  612;  Brown  t>.  Brown,  12  Maryl.  87. 
Richardson  v.  Inglesby,  18  Rich.  Eq.  59.  6  Shep.  Touch.,  by  Preston,  106  ;  Lewin 

*  Crockett  v.  Crockett,  1  Hare,  451;  on  Trusts,  140;  Fisher  v.  Fields,  10 
Bibbyv  Thompson,  32  Beav.  646;  Jubber  Johnson,  505. 

V.  Jubber,  9  Sim.  503;  Raikes  t*.  Ward, 


76  EXPRESS   TRUSTS.  [PART  I. 

the  fee  is  given  to  the  trustee,  the  cestui  qui  trust  will  be  entitled 
to  the  beneficial  ownership  in  fee,  without  an  express  limitation 
to  his  heirs ;  because  it  is  supposed  that  the  testator  intended  that 
the  beneficial  interest  should  exhaust  the  entire  legal  estate.^ 
But  in  a  deed  the  rule  is  otherwise.^ 

Where  technical  words  are  used,  however,  they  must  be  taken 
in  their  legal  and  technical  sense  ;^  except  in  certain  cases  of 
executory  trusts,  which  have  been  already  noticed. 

66.  It  has  been  said  that  in  order  to  create  a  valid  trust  there 
must  not  be  merely  an  inchoate  intention,  but  that  the  transac- 
tions must  be  complete.  This  rule,  it  must  be  remembered,  ap- 
plies more  particularly  to  trusts  which  are  created  by  voluntary 
dispositions,  and  which  may  be  conveniently  considered  in  this 
place. 

For  a  trust  may  arise  either  out  of  a  contract  or  out  of  a  gift ; 
and  the  distinction  which  it  is  desirable  to  remember  is  this,  viz., 
that  in  trusts  which  grow  out  of  contracts,  and  which  are,  there- 
fore, based  upon  a  consideration,  it  is  not  necessary  that  the  in- 
tention should  have  proceeded  to  the  same  extent  as  is  required 
in  trusts  which  are  purely  voluntary.*  And  this  is  only  an  ap- 
plication of  the  rule  which  exists  at  common  law  in  reference  to 
the  distinction  between  contracts  and  gifts,  as  the  former  rest  in 
fieri^  whereas  a  gift  can  only  be  effectual  after  the  intention  to 
make  it  has  been  followed  by  actual  delivery  of  possession  or 
some  equivalent  act.  "  A  true  and  proper  gift  or  grant  is  always  % 
accompanied  with  delivery  of  possession,  and  takes  effect  imme- 
diately. .  .  .  But  if  a  gift  does  not  take  effect  by  delivery 
of  immediate  possession,  it  is  not  then  properly  a  gift  but  a  con- 
tract."^ The  common  law  rule,  therefore,  in  reference  to  the 
transfer  of  legal  titles,  has  been  followed  in  equity  as  to  the 
creation  of  equitable  estates ;  and  trusts  which  are  purely  volun- 
tary— that  is,  those  which  do  not  depend  upon  or  grow  out  of  a 

>  More  V.  Cleghorn,  10  Benv.  423;  on  »  Wright  r.  Pearson,  1  Ed.  126;  Glen- 
appeal,  12  Jurist,  691  ;  Enigbt  v.  Selby,  orchy  v.  Bosville,  Gas.  t.  Talb.  19. 
3  Man.  &  Gran.  92  ;   Doe  v.  Cafe,  7  Exch.  *  See  Ownes  v,  Ownes,  8  C.  E.  Green, 
676  ;  Watkins  v.  Weston,  32  Beav.  238  ;  62  ;  Perry  on  Trusts,  J  95. 
Perry  on  Trusts,  |  337.  «  2  Black.  Com.  441. 

«  Holliday  v.  Overton,  14  Beav.  467  ;  15 
Beav.  4bO. 
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consideration — must,  to  be  effectually  created,  be  accompanied 
by  the  delivery  of  the  subject  of  trust,  or  by  some  act  so  strongly 
indicative  of  the  donor's  intention  as  to  be  tantamount  to  such 
delivery.^  The  settlor  must  do  all  in  his  power  that  the  nature 
of  the  property  will  admit  of  to  carry  out  his  intention.  Lord 
Justice  Turner,  in  Milroy  v.  Lord,^  said  that  a  voluntary  settle- 
ment could  be  made  in  one  of  three  ways :  first,  by  direct  trans- 
fer or  assignment  to  the  donee ;  second,  by  assignment  to  a  trus- 
tee accompanied  by  an  actual  transfer  of  the  legal  estate  if  that 
is  in  the  settlor;  and  third,  by  a  declaration  that  the  settlor 
holds  in  trust  for  the  douee.^  Ex  parte  Pye*  is  an  old  and 
leading  authority  upon  this  branch  of  the  law,  and  is  an  illus- 
tration of  the  last  of  the  three  classes  of  cases  mentioned  in  Milroy 
V.  Lord.  In  that  case  M.  wrote  a  letter  by  which  he  requested 
his  attorney  in  France  to  purchase  an  annuity  for  the  benefit  of 
a  certain  lady.  The  purchase  was  made,  but  the  annuity  was 
taken  in  the  name  of  the  writer  of  the  letter,  who  afterwards 
sent  a  letter  of  attorney  to  transfer  the  same  to  the  name  of  the 
intended  donee.  The  donor  died  before  the  transfer  was  made,' 
but  the  news  of  his  death  did  not  reach  the  attorney  until  after 
the  transfer.  The  transfer  being  good  according  to  the  law  of 
France,  the  court  held  that  there  had  been  a  complete  declara- 
tion of  trust. 

Ellison  V.  Ellison*  may  also  be  referred  to  as  a  leading  authority 
upon  this  subject.  ''I  take  the  distinction  to  be  that  if  you 
want  the  assistance  of  the  court  to  constitute  you  cestui  qui  trusty 
and  the  instrument  is  voluntary,  you  shall  not  have  that  assist- 
ance for  the  purpose  of  constituting  you  cestui  qui  trust;  as  upon 
a  covenant  to  transfer  stock,  etc.,  if  it  rests  in  covenant,  and  is 
purely  voluntary,  this  court  will  not  execute  that  voluntary  cove- 
riant  ;  but  if  the  party  has  completely  transferred  stock,  etc., 
though  it  is  voluntary,  yet  the  legal  conveyance  being  efflectu- 
ally  made,  the  equitable  interest  will  be  enforced  by  this  court. "• 

»  See   Cox  v.  Sprigg,  6  Maryl.   284 ;  «  6  Vesey,  656. 

Taylor  v.  Staples,  8  R.  Island,  170,  176;  «  Per  Lord  Eldon  in  Ellison  v.  Ellison, 

Otis  V.  Beckwith,  49  Illinois,  121,  128.  6  Vesey,  662.     See  also  Stone  v.  Hackett, 

«  4  De  G.  F.  &  J;  264.  12    Gray,   227;    Souverbye  r.   Arden,  I 

'  See  also  the  opinion  of  Vice  Chancellor  Johns.  C.  R.  240 ;  Bunn  v.  Wintbrop,  Id. 

Wood  in  Donaldson   v.  Donaldson,   Kay,  387;  Clarke  v.  Lott,  11  111.105;  Cromp- 

711.  ton  V.  Vasser,  19  Ala.  266;  Vruland  v, 

*  18  Vesey,  140.  Van  Horn,  2  C  E.  Green,  189. 
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Where,  however,  a  consideration  exists,  the  case  is  different. 
A  contract  then  arises  which  will  be  enforced  by  the  courts,  and 
equitable  interests  flowing  therefrom  will,  as  between  the  imme- 
diate parties,  be  as  much  protected  as  legal  rights.  Where  the 
legal  or  equitable  rights  of  third  parties  intervene,  the  rule  may 
be  varied.^ 

67.  The  cases  upon  the  subject  of  voluntary  declarations  of 
trusts  have  been  quite  numerous,  and  it  is  impossible  in  a  treatise 
like  the  present  to  do  more  than  indicate  their  general  results, 
without  discussing  the  distinctions  established  by  particular 
authorities. 

When  a  settlor  is  possessed  of  the  legal  title  to  the  subject 
matter  of  the  settlement,  he  may  create  a  valid  trust  thereof, 
either  by  a  declaration  that  he  holds  the  property  in  trust,  or  by 
a  transfer  of  the  legal  title  to  the  property  to  a  third  party  upon 
certain  trusts.  In  other  words,  he  may  constitute  either  himself 
or  another  person  the  trustee.  If  he  makes  himself  the  trustee, 
no  transfer  of  the  subject  matter  is  necessary.  If  he  makes  a 
third  party  trustee,  he  must  transfer  to  him  the  subject  of  the 
trust  in  such  a  mode  as  will  be  efl:ectual  to  pass  the  legal  title. 
But  if  there  is  a  mere  intention  to  convey  the  property  upon 
trusts,  this  will  not  be  sufficient  if  the  proper  steps  are  not  taken 
for  the  purpose  of  making  a  valid  transfer  of  the  legal  title  to 
the  intended  trustee.^  Such  was  the  case  of  Milroy  v.  Lord, 
where  a  deed  of  assignment  of  stock,  unaccompanied,  however, 
by  a  transfer  of  the  stocky  was  held  ineftectual  to  create  a  trust. 
The  case  of  Donaldson  v.  Donaldson*  may  be  referred  to  as  an 
authority  upon  the  creation  of  voluntary,  trusts  by  a  declara- 
tion that  the  settlor  thereby  constitutes  himself  the  trustee,  in 
which  case  no  assignment  of  the  legal  title  is  required.* 

»  See  ;?o«^  Part  II.,  chapter  on  Notice.  Cressman's  App.,  6   Wright  (Pa.),  147. 

«  Lloyd  t'.  Brooks,  84  Maryl.  83;  Swan  See,  however,   Hontly  v.  Uontly,  8  Ired. 

V.  Frick,  Id.  143.  Eq.  250. 

*  4  De  G.  F.  &  J.  264.    See  also  Jones  *  Kay,  711.     See  also  Vandenberg  p. 

«.  Lock,  86  L.  J.  Ch.  117;  11  Jur.  N.  S.  Palmer,  4  K.  &  J.  204;  Lane  v.  Ewing, 

913;  Forrest  v.  Forrest,  34  L.  J.  Ch.  428;  81  Missouri,  76. 

Scales  V.  Maude,  6  D.  M.  &  G.  43 ;  Hen-  *  If  a  settlor  designs  to  effect  a  valid 

derson  v.  Henderson,  21  Missouri,  879;  settlement  in  a  certain  mode,  but  the 

Gilchrist  v.  Stevenson,  9  Barb.   9;    and  settlement  fails  to  take  effect  by  reason 
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It  must,  however,  be  observed,  that,  according  to  the  most  re- 
cent English  authorities,  an  assignment  which  is  ineffectual  to 
pass  the  legal  title  may  yet  take  ett'ect  as  a  declaration  of  trust ;  so 
that  the  result  of  the  abortive  attempt  on  the  part  of  the  assignor 
to  convey  the  legal  title,  will  be  (under  the  view  taken  in  these 
cases)  to  constitute  him  a  trustee  of  that  title  for  the  party  de- 
signed to  be  benefited.^  The  remarks  of  Lord  Justice  Turner, 
therefore,  in  Milroy  v.  Lord,  must  be  taken  with  the  qualifica- 
tion introduced  by  the  authorities  just  cited.' 

Where  a  settlor  is  not  possessed  of  the  legal  present  title,  but 
has  only  an  equitable  or  reversionary  interest  in  the  subject,  a 
trust  may  be  created  either  by  a  declaration  that  the  settlor  holds 
in  trust,  or  by  an  assignment  upon  trusts.  The  first  of  these 
methods  stands  upon  the  same  grounds  as  declarations  of  trust 
of  property  of  which  the  legal  title  is  in  the  settlor.  An  assign- 
ment, however,  of  an  equitable  interest  upon  a  voluntary  trust 
differs  from  a  like  assignment  of  a  purely  legal  interest,  in  that 
no  further  formalities  are  necessary  in  order  to  complete  the 
transaction,  as,  the  legal  title  not  being  in  the  assignor,  he  can, 
of  course,  take  no  steps  to  complete  its  transfer.  A  valid  volun- 
tary trust  of  an  equitable  or  reversionary  interest  may,  there- 
fore, be  created  by  a  simple  assignment.* 

It  was  at  one  time  supposed  that  in  the  assignment  of  equitable 
interests,  notice  to  the  trustees  was  necessary.*  But  this  does 
not  now  seem  to  be  requisite.* 

68.  Voluntary  assignments  to  trustees  for  the  benefit  of 
creditors  have  been  held  to  constitute  an  exception  to  the  gene- 
ral rules  by  which  the  creation  of  voluntary  trusts  is  governed; 

of  an  incomplete  disposition,  it  cannot  '  See  Eekewich  t^.  Manning,  1   De  0. 

take  effect  in  another  mode,  not  intended  M.  &  Q.  176,  where  the  conflict  of  autbo- 

by  the  settlor.     Milroy  v.  Lord,  8  Jur.  N.  rity  between  Sloan  v.  Cadogan,  Sug.  V.  & 

S.  806.  P.  A  pp.,  and  Fortescue  v.  Bamett,  8  My. 

1  Richardson  v.  Richardson,  L.  R.   3  &  K.  36,  on  the  one  hand,  and  Edwards 

Eq.  692;   Morgan  v.  Malleson,  10  Id.  475.  and  Jones,  1  My.  &  Or.  226,  and  Meek  v. 

See  also  Huntly  v,  Huntly,  8  Ired.  £q.  Kettlewell,  1  Hare,  464,  on  the  other,  was 

250.  settled  in  favor  of  the  former  class  of 

*  See  note  to  Ellison  v.  Ellison,  1  Lead,  cases.      See  also  Otis  v.  Beckwith,  49 

Cas.  Eq.  262  (4th  Eng.  ed).     Se^,  also,  Illinois,  121. 

upon  this  subject,  Bond  r.  Insurance  Co.,  *  Meek  t>.  Kettlewell,  ut  sup. 

80  Leg.  Int.  804,  where  the  subject  is  «  Vfay'e  Trusts,  2  De  G.  J.  &  Sm.  865. 
learnedly  discussed. 
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inasmuch  as,  after  such  an  assignment,  but  before  it  is  com- 
municated to  the  creditors,  it  is  considered  revocable  at  the 
option  of  the  grantor.^  It  was,  indeed,  said  by  Sir  L.  Shad  well, 
V.  C,  in  Garrard  v.  Lord  Lauderdale,^  that  such  a  trust  was 
revocable  by  the  assignor  even  after  it  had  been  communicated 
to  the  creditors ;  but  this  doctrine  has  not  met  the  approval  of 
subsequent  decisions,  and  cannot  be  considered  sound.^  The 
doctrine  in  Walwyn  v.  Coutts,  when  properly  considered,  appears 
to  be  based  upon  the  ground  that  in  such  cases  the  assignee  for 
the  benefit  of  creditors  is  not  strictly  a  trustee,  but  a  mere  agent 
of  the  debtor ;  and  that  if  the  true  relation  of  the  partiesis  that 
of  principal  and  agent,  the  ordinary  rule  in  such  cases,  viz.,  that 
the  authority  of  the  agent  is  revocable  until  acted  upon,  must 
apply.*  In  America,  the  rule  in  Walwyn  v.  Coutts,  and  par- 
ticularly the  dictum  in  Garrard  v.  Lord  Lauderdale,  have  not 
been  approved.  The  assent  of  the  debtor  is  presumed  to  be 
given  to  a  trust  created  for  his  benefit,  and  after  such  assent  the 
trust  is  irrevocable  by  the  grantor.* 

Even  in  England,  if  a  creditor  is  created  a  trustee,  and  the 
fact  of  the  execution  of  the  deed  is  communicated  to  him,  the 
trust  will  thenceforward  be  irrevocable.* 

If  the  trust  for  payment  of  debts  is  to  take  effect  after  the 
death  of  the  assignor,  an  element  of  bounty  is  introduced  which 
will  take  the  case  out  of  the  ruling  in  Walwyn  v.  Coutts.^ 

69.  Before  leaving  the  subject  of  the  creation  of  trusts  by  a 
voluntary  disposition,  it  will  be  desirable  to  say  a  few  words 
upon  the  question  as  to  whether  the  meritorious  consideration 
of  blood  is  to  be  placed  upon  the  same  footing  as  one  which  is 
purely  voluntary,  so  far  as  regards  the  disposition  of  courts  of 
equity  to  enforce  any  right  or  supposed  right  founded  thereon. 

>  Walwyn   v.  Coutts,  3   Mer.  707;   3  England   v.  Reynolds,   88  Ala.    870;    1 

Sim.  14.  Lead.  Caa.  Eq.  327  ;  Ferry  on  Trusts,  J 

«  8  Sim.  I.  693.     But  the  presumption  of  the  credit- 

'  Acton  V.  Woodgate,  2  M.  &  K.  495 ;  or*s  assent  may  be  rebutted  by  conduct. 

Harland  v.  Binks,  15  Q.  B.  713.  Gibson  v.  Rees,  50  HI.  383. 

4  See  Bill  v,  Cureton,  2  M.  &  K.  511 ;  ^  Siggers  v.  Evans,  82  Eng.  L.  &  Eq. 

1  Lead.  Cas.  Eq.  256  (4th  Eug.  ed  )  ;  and  139. 

Lord  Cranwortb  in  Synnot  v.  Simpson,  5  ^  Synnot  v.  Simpson,  5  H.  L.  Cas.  141  ; 

H   L.  Cas.  133,  134.  though    see   the   remarks    of    Lord   St. 

*  Tennant  v.  Stoney,  1  Rich.  Eq.  223;  Leonards  in  hi?  dissenting  opinion,  p.  152. 
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It  was  decided  by  Sugden,  when  Lord  Chancellor  of  Ireland, 
that  the  meritorious  consideration  of  blood  was  sufficient  to  set 
the  court  in  motion  for  the  purpose  of  enforcing  an  executory 
trust.^  But  this  decision  was  not  followed  in  England ;  and  the 
doctrine  must  be  considered  as  settled  the  other  way,  so  far  as 
that  country  is  concerned.^  In  the  United  States,  the  authori- 
ties are  not  altogether  harmonious. 

The  English  rule  has  been  followed  in  Pennsylvania,'  and  in 
New  York  there  is  a  dictum  that  a  meritorious  consideration 
would  be  sufficient  ;*  while  in  South  Carolina,  it  is  said  that  a 
voluntary  declaration  will  be  sufficient  if  under  seal.*  But  the 
general  tendency  of  the  American  authorities  is  the  other  way.* 

70.  In  connection  with  the  subject  of  voluntary  declarations 
of  trust,  it  might  seem  proper  to  notice  donationes  mortis  causa, 
which  are  introduced,  as  a  distinct  head,  in  many  treatises  on 
equity  jurisprudence.  But  a  donatio  mortis  causa  depends  not 
upon  an  equitable,  but  a  legal  title ;  and  the  claim  of  the  donee 
is  not  an  essentially  equitable  right.^    For  the  purpose  of  enforc- 

f  ing  a  donatio  mortis  causa  it  is  sometimes  necessary  to  resort  to 

the  equitable  remedy  for  the  administration  and  settlement  of 
estates  at  the  suits  of  legatees  and  others,  which  will  be  found 
noticed  in  its  appropriate  place.^ 

71.  It  has  been  seen,  already,  that  no  particular  form  of  lau- 

t  Ellis  V.  Nimmo,  LI.  &  Gould,  333.  «  Haines   v.    Haines,   6   Maryt.    444  ; 

«  See  Holloway  v.  Headington,  8  Sim.  Mclntire  v.  Hughes,  4  Bibb,  18&;  Mabua 
324;  Jefferys  v.  Jefferys,  1  Cr.  &  Ph.  r.  Mahan,  7  B.  Mon.  579 ;  Bright  r.  Bright, 
138;  Dillon  v.  Coppin,  4  My.  &  Cr.  647.  8  Id.  197.  Perry  on  Trusts,  J  109. 
In  Moore  v.  Crofton,  3  Jones  &  Lat.  ^  **  Courts  of  equity  maintain  a  ooncar- 
442,  Sir  £.  Sugden  was  compelled  to  rent  jurisdiction  in  all  cases  of  such  do- 
abandon  the  position  he  bad  taken  in  nations,  where  the  remedy  at  law  is  not 
Ellis  V.  Nimmo.  adequate  or  complete.     But  in  such  cases 

'  Kennedy  v.  Ware,  1  Barr,  445;  Camp-  the  jurisdiction  stands  on  general  grounds, 

bell's  Estate.    7  Barr,   100:    though  see  and  not  upon  any  notion  that  a  donatio 

Denniuon  v,  Goehring,  7  Barr,  175,  and  mortU  causa   is,    from   its   own    nature, 

Bond  V.  Insurance  Co.^  80  Leg.  Int.  304.  properly   cognisable    therein."      Story'a 

*  Hayes  v.  Eershow,  1  Sand.  Ch.  261.  Equity  Jurisp.,  {  606.  See  upon  the 
But  the  consideration  of  collateral  con-  general  subject  of  these  donations.  Ward 
sanguinity  will  not  be  enough.  Id.  See,  v^  Turner,  1  Lead.  Cas.  Eq.  721,  and 
also,  Buford  v.  McKee,  1  Dana,  107.  notes. 

*  Caldwell  v.  Williams,  1  Bailey's  Eq,  •^  Post,  Part  iii.,  chap,  on  Creditora' 
175.  Bills  and  Administration  Suits. 

6 


i 


82  EXPRESS   TRUSTS.  [PART  I. 

guage  is  necessary  to  create  a  trust.  Certain  words,  it  is  true, 
are  considered  apt  words  for  that  purpose,  and  are  generally 
used  in  all  carefully  prepared  instruments  by  which  a  disposition 
of  property,  either  inter  vivos  or  after  death,  is  effected ;  but, 
nevertheless,  if  the  expressions  used  sufficiently  indicate  an  in- 
tention to  create  a  trust,  they  will  be  construed  to  have  that 
eftect,  although  the  technical  words,  most  proper  to  accomplish 
the  object  in  view,  have  not  been  employed. 

This  is  especially  so  in  the  case  of  wills.  The  intention  of  the 
testator  has  always  been  regarded  as  the  pole  star  by  which  any 
construction  of  the  testamentary  instrument  is  to  be  guided. 
To  ascertain  the  intention  is  the  aim  of  all  well-directed  attempts 
at  interpretation.  Whenever,  therefore,  it  appears  from  the 
language  of  the  will  that  it  was  the  intention  of  the  testator  to 
create  a  trust,  the  courts  will  give  effect  to  that  intention,  in 
whatever  words  it  may  be  expressed. 

The  expressions  used  by  testators  for  the  purpose  of  creat- 
ing a  trust  are,  of  course,  almost  infinite  in  variety,  but  many 
of  them  have  been  grouped  into  a  certain  class  of  expressions 
which  have  been  characterized  by  judges  and  authors  under  one 
general  denomination — that,  namely,  of  "Precatory  Words." 
This  term  (precatory  words)  includes  words  of  expectation,  re- 
quest, desire^  and  recommendation;  and  the  rule  on  this  subject 
may  be  stated  in  general  language  to  be,  that  wherever  property 
is  given  by  will  to  one  person  coupled  with  expressions  of  ex- 
pectation, request,  desire,  or  recommendation  that  he  will  use  or 
dispose  of  the  same  for  the  benefit  of  another,  the  donee  will  be 
considered  a  trustee  of  the  property  for  the  purposes  indicated 
by  the  testator,  unless  it  appears  from  other  expressions  in  the 
will  that  the  application  or  non-application  of  the  subject  to  the 
designated  object  was  intended  to  be  left  to  the  option  of  the 
.donee.  Thus,  to  take  the  simplest  case:  "if  a  testator  gives 
£1000  to  A.  B.,  desiring,  wishing,  recommending,  or  hoping  that 
A.  B.  will,  at  his  death,  give  the  same  sum  or  any  certain  part 
of  it  to  C.  D.,  it  is  considered  that  C.  D.  is  an  object  of  the  tes- 
tator's bounty,  and  that  A.  B.  is  a  trustee  for  him."^  So  in  an 
•early  case  the  words  of  the  will  were:  "I  give  to  my  brother, 

»  Per  Lord  Langdale,  M.  R.,  in  Knight     Dom.  Proc  ,  11  CI.  &  F.  618. 
jf.  Knight,  8  Beav.   178.     See  S.   C.   in 
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Robert  Mason,  £2000,  which  I  desire  him  at  his  death  to  give 
to  his  son  and  his  children,  and  to  the  children  of  his  late 
daughter,  as  he  should  think  fit."  Robert  Mason  died  in  the 
lifetime  of  the  testator,  after  whose  death  the  children  of  Robert 
and  his  daughter  were  held  entitled  to  the  £2000  in  equal  shares.* 

And  so,  in  a  modern  case,  where  a  woman  left  her  husband 
the  use  and  income  of  an  estate  for  his  life, "  in  the  full  confidence 
that  he  will,  as  he  has  heretofore  done,  continue  to  give  and 
aftbrd  my  children  such  protection,  comfort,  and  support  as  they 
or  either  of  them  may  stand  in  need  of,"  it  was  held  that  a  trust 
was  created  for  the  benefit  of  her  children  which  was  capable  of 
being  ascertained  and  enforced.^  The  same  general  rule  on  this 
subject  exists  in  most,  if  not  all,  of  the  United  States. 

72.  The  doctrine  of  the  creation  of  trusts  by  precatory  words 
has  not  been  invariably  regarded  with  favor  in  England,^  and  in 
many  cases  a  disposition  has  been  evinced  to  qualify  it  or  apply 
it  very  guardedly.*  But  it  must,  nevertheless,  be  considered  the 
well-settled  doctrine  of  the  court  of  chancery  that  a  testamen- 
tary gift,  accompanied  by  words  of  entreaty  or  recommendation, 
or  expressing  a  wish  or  confidence,  will  be  construed  as  creating 
an  absolute  trust,  which  the  first  taker  of  the  gift  will  not  be 
permitted  to  defeat.* 

This  doctrine  has  been  followed  in  many  of  the  United  States, 
and  its  wisdom  and  soundness  have  been  very  ably  vindicated.* 

'  ^ason  V.  Limbury,  cited  in  Vernon  v.  Constable  v.  Bull,  3  De  G.  &  Sm.  411 ; 

Vernon,  Ambler,  4.  Irvine  v.  Salli?an,  L.  R.,  8  Eq.  673. 

«  Warner  v.  Bates,  98  Mass.  274.  •   Warner  v.   Bates,    98    Mass.    274  ; 

s  See  Sale  v.  Moore,  1  Sim.  540;  Reid  Harrison    v,    Harrison,    2    Orattan,    1 ; 

v»  Atkinson,  5  Ir.  R.  Gq.  873.  Reid's  Admr.  v,  Blackstone,  14  Grattan, 

*  Briggs  V,  Penny,  3  MacN.  &  G.  646;  3^53  (though  see  Crump  v.  Redd's  Admr., 

Johnston  v.  Rowlands,  2  DeG.  &Sm.  366;  6  Id.  372);    Bull  v.  Bull,  8  Conn.    47; 

Webb  V.  Wools,  2  Sim.  N.  S.  267 ;  Reeves  Dresser  v.  Dresser,  46  Maine,  48 ;  Erick- 

V.  Baker,  18  Beay.  872;   Hood  v.  Oglan-  son  v.  Willard,  1  N.  Hamp.  217;  Lucas 

der,  84  L.  J.  Ch.  528;   and  McCormick  r.  Lockhart,  10  Sm.  &  Marsh.  466;  Col- 

v.  Grogan,  L.  R.,  4  H.  L.  Cas.  82.  lins  v.,  Carlisle,  7  B.  Mon.  14 ;  MoRee's 

5  Eaton  V.  Watts,  L.  R.,   4  Eq.  165;  Admr.  v.  Means,  84  Alab.  849;  though 

Bernard    v.    Minshull,    Johnson,    276 ;  see  Ellis  v,  Ellis,  15  Alab.  296.     See  also 

Shovelton  v.  Shovelton,    82   Beav.  148;  Lines  t7.  Darden,  5  Florida,  51,  where  the 

Gully  V.  Cregoe,   24  Id»   186;    Ward  v,  general  doctrine  was  recognized,  although 

Grey,  26  Id,  485 ;  Proby  v.  Landor,  28  the  circumstances  of  the  case  under  con- 

Id.  504  ;  Brooks's  Will,  34  L  J.  Ch.  616;  sideration  forbade  its  application. 
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In  Connecticut  and  Pennsylvania,  however,  the  rule  under 
consideration  seems  to  have  been  regarded  with  some  disfavor. 
In  the  former  State  the  earlier  decision  of  Bull  v.  Bull  was 
disapproved  in  the  more  recent  case  of  Gilbert  v,  Chapin;^  while 
in  the  latter,  in  Pennock's  Estate,'  the  conclusions  reached  by 
the  court  were,  that  "  words  in  a  will,  expressive  of  desire,  re- 
commendation, and  confidence,  are  not  words  of  technical,  but 
of  common  parlance,  and  are  not  primd  facie  sufficient  to  convert 
a  devise  or  bequest  into  a  trust ;  and  the  old  Roman  and  English 
rule  on  this  subject  is  not  part  of  the  common  law  of  Pennsyl- 
vania;" and  that  "such  words  may  amount  to  a  declaration  of 
trust,  when  it  appears,  from  other  parts  of  the  will,  that  the 
testator  intended  not  to  commit  the  estate  to  the  devisee  or 
legatee,  or  the  ultimate  disposal  of  it  to  his  kindness,  justice,  or 
discretion."  The  general  English  doctrine  upon  the  subject  was, 
however,  recognized  in  the  later  case  of  Burt  v.  Herron.^ 

73.  It  is,  of  course,  almost  impossible  to  state,  with  certainty, 
what  particular  precatory  words  will  or  will  not,  in  any  case, 
create  a  trust ;  for  they  are,  in  most  instances,  so  interwoven 
with  other  expressions,  that  the  effect  to  be  given  to  them  must 
depend  very  much  upon  the  language  of  the  particular  instru- 
ment under  consideration.  The  following  expressions,  however, 
have  been  held  effective  in  fastening  the  character  of  a  trust 
upon  what  would  otherwise  have  been  an  absolute  gift :  "  desire,"* 
"recommend,"*  "not  doubting,"*  "in  the  fullest  confidence,"'^ 
"  wish  and  will,"^  "allow,"*  "hope,"i<>  "entreat,""  and,  in  general, 

1  19  Conn.  851.  *  Mnssey  v.   Sherman,   Ambler,   520; 

«  8  Harris  (Pa.),  268-280.     See  also  Parsons  ©.  Baker,  18  Vesey,  476. 

Paisley's  Appeal,  20  P.  F.  Sm.  163.  '  Wright  v,  Atkyns,  17  Vesey,  255;  19 

»  16  P.  F.  Sm.  400.  Id.  299  ;  T.  &  R.  145 ;  and  see  Warner  v. 

*  Cruwys   v.  Colman,   9  Vesey,    319;  Bates,  98  Mass.  274;  Harrison  v.  Har- 

Mason  v.  Limbury  (supra) ;  Erickson  v.  rison's   Admr.,    2   Qrattan,    1 ;    Bull   v. 

Willard,  1  N.  Hamp.  217.  Bull,     8    Connecticut,    47;     Dresser    v. 

5  Malim  t).  Keighley,  2  Vesey,  Jr.,  333,  Dresser,    46    Maine,    48;    ShoTelton   «. 

629;  Pierson  v.  Garnet,  2  Bro.  C.  C.  38,  Shovelton,  82  Beav.  143. 

oyerruling  Cunliffe  v.  Cunliffe,   Ambler,  ^  McRee's  Admr.  v.  Means,  84  Alab. 

686  (althongh  this  last  decision  is  said  in  849. 

Malim  v.  Keighley,  2  Vesey,  Jr.,  632,  to  »  Hunter  v.  Stembridge,  12  Geo.  192. 

have  turned  on  the  nature  of  the  subject-  w  Harland  v.  Trigg,  1  Bro.  C.  C.  144. 

matter  of  the  devise)  ;  Tibbits  V.  Tibbits,  '«   Prevost    v.   Clarke,    2   Mad.    458; 

19  Vesey,  664;  Horwood  v.  West,  1  Sim.  Taylor  v.  George,  2  V.  &  B.  378. 
&  Stu.  387 ;  Ford  v.  FowUr,  3  Beav.  146. 
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any  words  which  indicate  a  desire  that  the  donee  should  not 
take  beneficially,  but  should  be  merely  an  instrument  to  dis- 
tribute the  testator's  bounty  to  others.^ 

From  the  decisions  upon  this  subject,  and  from  the  principles 
upon  which  the  general  law  of  trusts  is  based,  certain  rules  may 
be  derived  by  which  the  construction  of  instruments  containing 
precatory  expressions  is  to  be  governed.  The  question  in  all 
cases  is  whether  a  trust  was  or  was  not  intended  to  be  created, 
or,  in  other  words,  whether  the  testator  designed  to  leave  the 
application  or  non-application  of  the  subject-matter  of  the 
bequest  to  the  designated  object  entirely  to  the  discretion  of  the 
donee,  or  whether  his  meaning  was  that  his  language  should  be 
deemed  imperative,  and  that  such  discretion  should  be  excluded. 
This  is  usually  considered,  by  the  best  authorities,  to  depend 
upon  three  things:  firsts  upon  the  general  terms  of  the  will; 
secondly^  upon  the  certainty  of  the  subject-matter;  and  thirdly^ 
upon  certainty  of  the  object.^ 

74.  First  Precatory  expressions  ought,  primdfacie^  to  be  con- 
sidered as  imperative  and  to  exclude  discretion;  the  wish  of  a 
testator,  no  matter  how  expressed,  if  expressed  clearly,  should 
be  regarded  as  a  command.  This  is  the  opinion  of  Lord  Redes- 
dale  in  Carry  v.  Carry  f  and  although  the  dicta  in  some  subse- 
quent cases*  would  seem  to  be  in  favor  of  giving  a  less  decided 
eftect  to  words  of  recommendation  or  request,  yet  it  is  conceived 
that  the  above  statement  of  the  rule  is  justified  by  the  best  con- 
sidered decisions  both  in  England  and  in  this  country.'  It  is  sel- 
dom, indeed,  that  expressions  of  this  nature  are  found  standing 
alone,  and  not  strengthened,  or  qualified,  or  controlled  by  the  con- 
text, but  when  they  do  stand  alone  they  ought  to  be  considered  as 
imposing  an  obligation,  and  not  merely  as  constituting  a  request 
which  the  person  to  whom  it  is  addressed  is  at  liberty  to  disre- 
gard.    The  reason  is  obvious.    A  will,  in  its  very  nature,  is  the 

*  See  Harding  v.  Glyn,  2  Lead.  Cas.  613 ;  Williams  v,  Williams,  1  Sim.  N.  8. 
£q.  950  (4th  Eng.  ed.)  and  notes.  358. 

*  Briggs  V.  Penny,  3  MacN.  &  6.  546;  '  Bernard  v,  Minshull,  Johns.  276; 
Lines  v.  Darden,  5  Florida,  51 ;  notes  to  ShoTelton  v.  Shovelton,  32  Beav.  143; 
Harding  v.  Glyn,  2  Lead.  Gas.  £q.,  ut  sup.  Warner  v.  Bates,  98  Mass.  274 ;  Hawkins 

»  2  Scho.  &  Lef.  189.  on  Wills,  160. 

*  See  Knight  v.  Boughton,  11  CI.  &  F. 
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disposition  which  the  testator  desires  to  have  made  of  his  estate 
after  his  death.  All  expressions  in  it  indicative  of  his  wish  or 
will  are  commands.^  As  a  matter  of  course,  the  primd  fades  of  a 
trust,  established  by  the  use  of  precatory  words,  is  liable  to  be 
rebutted  by  any  other  expressions  which  indicate  an  intention 
on  the  part  of  the  testator  that  they  should  not  be  taken  in  an 
imperative  sense ;  in  other  words,  this  particular  canon  of  con- 
struction, now  under  consideration,  is,  like  all  others,  subordinate 
to  the  general  rule  that  the  intention  of  the  testator  as  gathered 
from  the  whole  will  is  to  govern.* 

It  is  to  be  observed  here,  that  mere  discretion  as  to  the  distri- 
bution of  the  subject-matter  of  the  bequest  among  the  desig- 
nated objects,  or  a  discretion  as  to  the  selection  of  a  recipient  of 
the  testator's  bounty  out  of  a  particular  class,  will  not  detract 
from  the  imperative  character  of  precatory  expressions,  and  the 
donee  will  be  considered  as  a  trustee  with  a  power  of  distribu- 
tion or  selection.* 

75.  Secondly.  The  determination  of  the  question  whether  or 
not  discretion  has  been  excluded,  often  depends  upon  the  degree 
of  certainty  with  which  the  objects  of  the  supposed  bounty  are 
pointed  out.  If,  for  example,  a  gift  is  bestowed  coupled  with  a 
suggestion  or  recommendation  that  it  be  applied  by  the  donee 
to  objects  which  are  vaguely  and  imperfectly  described,  this 
vagueness  will  be  regarded  by  the  court  as  tending  to  show  that 
the  application  or  non-application  of  the  gift  was  to  be  left  to 
the  option  of  the  donee.  It  is  true,  indeed,  that  certainty  is 
required  in  all  trusts,  no  matter  how  they  may  be  created.  "  To 
constitute  a  valid  trust,"  said  Sir  William  Grant,  M.  R.,  in 
Cruwys  v,  Colman,*  "undoubtedly  three  circumstances  must 
concur:  sufficient  words  to  raise  it,  a  definite  subject,  and  a  cer- 
tain or  ascertained  object."  There  is,  however,  this  difference 
between  trusts  created  by  technical  words  and  those  raised  by 
expressions  of  recommendation  and  request.    In  the  former,  if 

t  Burt  V.  Herron,  16  P.  F.  Smith,  402.  »  Shovelton  r.Shovelton,  32  Beav.  143; 

«  Eaton  V.  Watts,  L.  R.  4  Eq.  161,  165;  Harding  v.  Glyn,  1    Atk.  439;  2  Lead. 

Young  V.  Martin,  2  Y.  &  C.  682;  Brunson  Gas.  Eq.  950  (4th  Eng.  ed.). 

V.  King,  2  Hill.  Ch.  490;  Van  Amee  v.  <  9  Vesey,  823. 
Jackson,  86  Vt.  177;    Negroes  Chase  et 
al.  V.  Plummer,  17  Md.  166. 
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the  trust  fail  for  want  of  certainty  in  the  objects^  the  trustee  will 
not  hold  beneficially,  but  there  will  be  a  resulting  trust  in  favor 
of  the  donor  or  his  estate;  in  the  latter  this  uncertainty  will,  in 
many  instances,  take  away  entirely  from  the  gift  its  fiduciary 
character,  and  cause  it  to  vest  beneficially  in  the  donee.  In  one 
case  a  trust  is  created,  but  fails  for  want  of  certainty  in  its 
objects;  in  the  other  the  want  of  certainty  is  evidence  to  show 
that  the  donor  had  never  intended  to  create  a  trust.  "  Wher- 
ever," says  the  Lord  Chancellor,  in  Morice  v.  The  Bishop  of  Dur- 
ham,^ "the  subject  to  be  administered  as  trust  property,  and  the 
objects  for  whose  benefit  it  is^to  be  administered,  are  to  be  found 
in  a  will  not  expressly  creating  a  trust,  the  indefinite  nature  and 
quantum  of  the  subject,  and  the  indefinite  nature  of  the  objects 
are  always  used  by  the  court  as  evidence  that  the  mind  of  the 
testator  was  not  to  create  a  trust ;"  and  this  rule  has  been  acted 
upon  in  many  cases.^  But,  although  uncertainty  in  the  objects 
is  evidence  to  show  that  a  trust  was  not  intended,  it  is  by  no 
means  conclusive  evidence ;  for  if  the  precatory  words  are  strong, 
and  not  qualified  by  other  expressions,  the  legatee  or  devisee  will 
not  take  beneficially,  although  the  trust  should  ftiil  for  want  of 
certainty  in  the  object;  and  still  more  so  will  this  be  the  case,  if 
other  provisions  in  the  will  indicate  the  intention  of  the  testator 
to  be  that  the  donee  should  take  only  as  a  trustee.^ 

76.  Thirdly.  The  certainty  with  which  the  subject  of  the  be- 
quest or  devise  is  described  must  also  be  taken  into  consideration. 
It  very  often  happens  that  a  testator  gives  property  to  one  per- 
son with  a  request  or  hope  that  after  the  decease  of  the  first 
taker  the  "  surplus"  (describing  it  by  this  or  some  other  uncer- 
tain word)  shall  be  distributed  among  some  designated  objects. 
It  has  been  held  that  such  terms  indicate  a  desire  on  the  pari  of 
the  testator  that  the  first  taker  should  have  absolute  control  over 
the  property,  and  that  its  ultimate  disposition  should  depend 

»  10  Vesey,  686.  gram  v.  Fraley,  29  Ga.  668 ;  Hill  onTrus- 

«  Harland  v.  Trigg,  1  Bro.  C.  C.  141 ;  tees,  110  (4th  Am.  ed.),  notes.     The  rule 

Meredith  v.  Heneage,  1  Sim.  642;  Harper  laid  down  in  Briggs  v.  Penny,  8  MacN.  & 

V.  Phelps,  21  Conn.  269 ;  Hood  v.  Oglan-  G.  646,  on  this  subject  has  not  met  with 

der,  84  L.  J.  Ch.  628 ;  Tolson  v.  Tolson,  entire  approval.     See  Hawkins  on  Wills, 

lOG.  &J.  159.  160. 
*  Bernard  t^.  Minshull,  Johns.  276 ;  In- 
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entirely  upon  his  discretion.^  But  any  words  which  point  out 
clearly  what  the  property  is  to  which  the  trust  is  intended  to 
apply  will  be  sufficient,  no  matter  how  untechnical  and  unarti- 
ficial  they  may  be.^ 

It  may,  perhaps,  be  doubted  whether  this  doctrine  of  precatory 
trusts  should  be  extended  to  conveyances  inter  vivos.  It  was, 
nevertheless,  so  extended  in  Liddard  v.  Liddard,^  by  the  Master 
of  the  Rolls,  Lord  Romilly. 

77.  It  sometimes  happens  that  a  trust  is  created,  of  which  the 
subject  is  not  strictly  speaking  property,  but  only  a  power  or 
authority  to  dispose  of  property.  A  power  is  usually  defined  to 
be  an  authority  whereby  a  person  is  enabled  to  dispose  of  an  in- 
terest vested  either  in  himself  or  in  another.  The  exercise  of 
these  powers,  in  most  instances,  depends  upon  the  discretion  of 
the  donee  of  the  power,  and  no  person  can  take  by  virtue  of  the 
power  unless  the  donee  thereof  chooses  to  exercise  this  discre- 
tion. But  there  are  also  powers  which  partake  of  the  nature  of 
trusts.  "  There  are  not  only  a  mere  trust  and  a  mere  power," 
said  Lord  Eldon  in  Brown  v.  Higgs*  (which  is  the  leading  au- 
thority upon  the  subject  of  powers  in  trust),  "  but  there  is  also 
known  to  this  court  a  power  which  the  party  to  whom  it  is  given 
is  entrusted  and  required  to  execute ;  and  with  regard  to  that 
species  of  power  the  court  considers  it  as  partaking  so  much  of 
the  nature  and  qualities  of  a  trust,  that  if  the  person  who  has 
that  duty  imjK)sed  upon  him  does  not  discharge  it,  the  court  will 
to  a  certain  extent  discharge  the  duty  in  his  own  room  and  place."* 
This  rule  has  been  followed  both  in  England  and  in  the  United 
States.*    If  the  donee  of  a  power  in  trust  chooses  to  exercise 

»  Knight  V,  Bonghton,  11  Clark  &  P.  »  28  Bear.  26<5. 

513;    Pennock'8  Estate,  8  Harris,  2»58 ;  *  8  Veaey,  670;  4Ve8ey,  708;  SVesey, 

Cowman    v.    Harrison,    10    Hare,    234;  495. 

Palmer  v.  Simmonds,  2  Drew,  221 ;  Smith  *  See,  also.  Hording  v.  Glyn,  1  Atk.  469 ; 

V.  Bell,  Mart.  &  Yerg.  302;  Constable  v.  Cole  r.  Wade,  16  Vesey,  42. 

Bull,  3  De  G.  &  8m.  411 ;    Hill  on  Trus-  «  Brown  v  Pooock,  6  Sim.  257;  Croft 

tees,  119  (4th  Am.  ed.).     See  the  rules  v.  Adam,  12  Sim.  689;  Salusbury  v.  Den- 

upon    the    subject    of   precatory   trusts  ton,  3  K.  &  J.  529 ;  In  re  CapUn*s  will, 

stated  in  Hill  on  Trustees,  73  (4th  Am.  34  L.  J.  Ch.  N.  S.  578;  Penny  v.  Turner, 

ed.),  and  approved  in  Perry  on  Trusts,  J  2  Phil.  493;  Fordyce  v.  Bridges,  2  Phil. 

1 1 4,  note.  497 ;  Whitens  Trusts,  Johns.  656 ;  Withers 

«  Cruwys  v.  Colman,  9  Ves.  319;  Hill  v.  Yeadon,  1  Rich.  Eq.   324;  Collins  v. 

on  Trustees,  74.  Carlise,  7  B.  Mon.  14  ;  Gibbs  v.  Marsh, 
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the  power,  he  can  select,  at  his  discretion,  any  one  of  the  desig- 
nated class.  If  he  makes  no  selection,  a  court  of  chancery  will 
not  attempt  to  exercise  any  discretion,  but  will  make  equal  dis- 
tribution among  the  parties  who  constitute  the  favored  class. 
Thus,  in  the  case  of  Salusbury  v.  Denton,^  a  testator  gave  a  fund 
to  his  widow  to  be  disposed  of  by  her  partly  to  charity,  and 
partly  among  such  relations  as  she  should  select.  Upon  the 
death  of  the  widow  without  exercising  the  power,  it  was  held 
that  the  charity  was  entitled  to  one  moiety  of  the  fund,  and  that 
the  other  should  be  divided  among  those  entitled  under  the 
statute  of  distributions. 

In  those  cases  in  which  the  execution  of  the  power  is  not  to 
take  ,effect  out  of  an  interest  conferred  upon  the  donee  of  the 
power,  the  courts  have  exhibted  greater  reluctance  in  favoring 
the  power,  than  in  those  cases  in  which  the  donee  of  the  power 
would  be  entitled  beneficially  in  default  of  the  execution  of  the 
power ;  because  in  the  latter  case  there  would  be  an  intention  of 
the  testator  to  qualify  the  gift  to  the  donee  of  the  power,  which 
would  be  defeated,  whereas  no  such  intention  can  be  presumed 
to  exist  where  the  donee  of  the  power  has  no  interest  in  the 
estate.*  However,  the  tendency  of  the  courts  is  now  towards 
favoring  the  objects  of  the  power.^ 

No  trust  will  be  construed  to  exist  where  there  is  nothing  to 
show  with  certainty  in  whose  favor,  or  in  what  shares,  a  gift  was 
intended.* 

2  Metcalf,  243 ;  Miller  w  Meetch,  8  B^rr,  Glyn,   1    Atk.   468:   Brown   v.   Higgs,  4 

417  ;  Smith  v.  Bowen,  35  New  York,  83  ;  Ves.,  Jr.,  708  ;  S.  C,  8  Ves.  561 ;   Bull  v. 

Whiting  V.  Whiting,  4  Gray,  240  ;  Chase  Vardy,  1  Ves.  271 ;   2  Sugd.  Pow.  177  ; 

V.  Chase,  2  Allen,  101  ;  Perry  on  Trusts,  Duke  of  Marlborough  v.  Godolphin,  2  Ves. 

§  248,  et  seq.  61 ;  Crossling  v.  Crossling,  2  Cox,  396. 

»  3  K.  &  J.  529.  a  Hill  on  Trustees,  69. 

«  Hill   on   Trustees,   68;    Harding  v.  *  In  re  Eddowes,  1  Dr.  &  Sm.  396. 
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78.  Trusts  by  implication  of  law  may  arise  either  for  the  pur- 
pose of  carrying  out  the  presumed  intention  of  the  parties,  or  they 
may  be  entirely  independent  of,  or  even  contrary  to,  intention. 
Trusts  of  the  first  class  are  said  to  result  by  operation  or  presump- 
tion of  law  from  certain  acts  or  relations  of  parties  from  which  an 
intention  to  create  a  trust  is  supposed  to  exist,  and  they  are,  there- 
fore, called  Resulting  or  Presumptive  Trusts.  Trusts  of  the  sec- 
ond class  exist  purely  by  construction  of  law,  without  any  actual 
or  supposed  intention  that  a  trust  should  be  created,  but  merely 
for  the  purpose  of  asserting  rights  of  parties,  or  of  frustrating 
fraud.     They  are  termed,  therefore,  Constructive  Trusts. 

79.  Resulting  trusts  may  arise  in  several  ways,  and  may  be 
conveniently  div.id^d  into  the  following  classes  CfiX)  where  a  pur- 
chaser pays  the  purchase-money,  but  takes  the  title  in  the  name 
of  another ;  (2)  Where  a  trustee  or  other  fiduciary  buys  property 
in  his  own  name,  but  with  trust  funds ;  (3)  where  the  trusts  of  a 
conveyance  are  not  declared,  or  are  only  partially  declared,  or 
fail ;  and  (4]Kwhere  a  conveyance  is  made  without  any  consider- 
ation, and  it  appears  from  circumstances  that  the  grantee  was 
not  intended  to  take  beneficially. 
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80.  The  nature  of  resulting  trusts  of  the  first  of  the  above 
classes  was  clearly  stated  by  Lord  Chief  Baron  Eyre  in  the  lead- 
ing case  of  Dyer  v.  Dyer,^  and  his  language  has  been  approved 
and  followed  both  in  England  and  in  this  country.  "The  result  ^ 
of  all  the  cases,''  he  says,  "  without  a  single  exception,  is  that 
the  trust  of  a  legal  estate,  whether  freehold,  copyhold,  or  lease- 
hold ;  whether  taken  in  the  names  of  the  purchaser  and  others 
jointly,  or  in  the  names  of  others  without  that  pf  the  purchaser, 
whether  in  one  name  or  several,  whether  jointly  or  successive, 
results  to  the  man  who  advances  the  purchase-money."  To 
illustrate  the  doctrine  thus  stated,  suppose  A.  advances  the  pur- 
chase-money of  an  estate,  and  a  conveyance  of  the  legal  interest 
in  it  is  made  either  to  B.,  or  to  B.  and  C,  or  to  A.,  B.,  and  C. 
jointly,  or  to  A.,  B.,  and  C.  successively.  In  all  these  cases,  if  B. 
and  C.  are  strangers,  a  trust  will  result  in  favor  of  A.^ 

The  reason  of  this  doctrine  is,  that  the  man  who  pays  the  pur- 
chase-money is  supposed  to,  or  intends  to,  become  the  owner  of 
the  property,  and  the  beneficial  title  follows  that  supposed  in- 
tention. 

This  doctrine  is  in  analogy  to  the  common  law  rule  that 
where  there  is  a  feoflment  without  consideration,  the  use  will 
result  to  the  feoffor.^ 

It  applies  to  both  realty  and  personalty  ;*  and  trusts  of  this 

I  2  Cox,   92;  1   Lead.  Cas.   Eq.  165;  609;  Martin  v.  Martin,  5  Bush,  54;  Gass  v. 

203  (4th  Eng.  ed.).     See  Buck  v.  Pike,  2  Gass,  1  Heisk.  618;  Sandford  v.  Weeden, 

Fairfield,  9;  Page  v.  Page,  8  N.  Hamp.  2  Id.  71;  Elliott  ».  Armstrong,  2  Blackf, 

187;  Pinney  v.  Fellows,   15  Verm.  525;  198;  Paul  v.  Chouteau,  14  Missouri,  580; 

Clark   V.  Clark,   43    Id.   685;    Boyd    v.  Tarpley  v    Poage's  Admr.,  2  Tex.  150; 

McLean,  1  J.  C.  R.  582 ;  Buffalo,  etc.,  R.  Smith  v.  Boquet,  27  Tex.  507  ;  Robinson 

R.  Co.  V.  Lampson,  47    Barb.  533 ;    De  v.  Robinson,  22  Iowa,  427  ;  Kane  Co.  v, 

Peyster  v.  Gould,  2  Green,  Ch.  480 ;  Strat-  Herrington,  50  111.  232.     Perry  on  Trusts, 

ton  V.  Dialogue,  1  C.  E.  Green,  70;  Jack-  98,  J  126  ;  2  Sug.  V.  &  P.  701  (8th  Am. 

man  v.  Ringland,  4  Watts  &  Serg.   149;  ed). 

Hollis  V.  Hayes,  1  Maryl.  Ch.  479;  Newell  «  1  Lead.  Cas.  in  Eq.  173. 

V.  Morgan,  2  Barring.  229;  Cecil  Bank  v.  >  Per  Eyre,  C.  B.,  in  Dyer  v.  Dyer. 

Snively,  23  Maryl.  261  ;  Bank  of  United  *  Bat  not,  it  is  said,  to  perishable  pro- 

States  V.  Carrington,  7  Leigh,  566;  Powell  perty  ;  Union  Bank  v.  Baker,  8   Hump. 

V.  Powell,  1  Preem.  Ch.  134;  Thomas  v.  447;   Perry  on  Trusts,  J  130;  nor  to  a 

Walker,  6  Humph.  93  ;  Butler  V.  Rutledge,  mere    claim    to  property;   Mandeville  v. 

2  Coldwell,  4 ;   Perry  v.  Head,  1  A.  K.  Solomon,  83  Cal.  88. 
Marsh.  47  ,  Snelling  v.  Utterback,  1  Bibb, 
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nature  are  expressly  excepted  out  of  the  statute  of  frauds.^ 
Where,  however,  an  agent  buys  land  for  his  principal,  and  not 
only  takes  the  conveyance  in  his  own  name,  but  also  pays  the 
price  out  of  his  ownfunds^  no  resulting  trust  will  arise,  and  the 
case  will  fall  within  the  statute  of  frauds,  because  in  such  a 
case  there  is  no  payment  of  the  purchase-money  upon  which  the 
right  of  the  principal  can  rest,  but  that  right  is  dependent  solely 
upon  the  verbal  promise  of  the  agent.^  Where  no  money  is 
advanced,  and  there  is  nothing  more  in  the  transaction  than  is 
implied  from  the  violation  of  a  parol  agreement,  equity  will  not 
decree  the  purchaser  a  trustee.^  A  resulting  trust  of  this  kind 
must  arise,  if  at  all,  from  the  payment  of  the  purchase-money, 
at  the  time  of  the  conveyance.*  If  an  express  agreement  is  re- 
lied upon,  it  necessarily  excludes  the  idea  of  any  trust  arising 
purely  by  implication  of  law.  Such  a  trust  will,  therefore,  be 
an  express  trust,  and  will  fall  directly  within  the  statute  of 
frauds.* 

81.  The  person  in  whose  favor  a  trust  is  claimed  to  result 
must  pay  the  purchase-money  as  his  own;  if  he  merely  advances 
it  as  a  loan,  no  trust  will  result.^ 

•  20  Car.  IF.,  c.  3,  §  8.  In  Hoxie  v.  gia,  96,  it  was  held  that  the  trust  could 
Carr,  1  Sum.  1"7,  it  was  said,  by  Judge     be  enforced. 

Story,   that  the  exception   of    resulting  3  Williard  v.  Williard,  6  P.  F.  Sm.  125. 

trusts  from  the  statute    of  frauds    was  *  See  Gerry  v.  Stimson,  60  Maine,  189, 

merely  in  affirmance  of  the  general  law ;  and  Roberts  v.  Ware,  40  Cal.  637. 

and   that,    therefore,   in    Rhode    Island,  ^  1  Lead.  Gas.  £q.  216  (4tb  £ng.  ed.) ; 

where  the  exception  did  not  exist,  the  rule  Gibson  v.  Foote,  40  Missis.  792  ;  Sheldon 

was  the  same  as  in  England.     This  was  v.  Harding,  44  III.  68;  Lowry  v,  McGee, 

followed  in  McGuire  v.  Ramsay,  4  £ng.  3  Head,  274;  Farnham  v.  Clements,  51 

(Ark.)  525.  Maine,  426;  Kingsbury  v.  Burnside,  58 

*  Bartlett  v.  Pickersgill,  1  Eden,  615;  III.  828/  though  see  Harrold  v.  Lane, 
1  Cox,  15;  Dorsey  v.  Clark,  4  Har.  &  J.  3  P.  F.  Sm.  268;  Cohn  ».  Chapman,  Phil- 
557  ;  Jackman  v.  Ringland,  4  W.  &  S.  149 ;  lips  (N,  C.)  Eq.  92 ;  and  Barnard  v.  Bou- 
Hill  on  Trustees,  96;   Perry  on  Trusts,  J  gard,  Harring.  Ch.  143. 

135;  Sugden,  V.  and  P.  703.     See,  also,         «  Bartlett  v.  Pickersgill  (wpra);  Aveling 

Taliaferro    v.    Taliaferro,    6    Alab.   404;  v.  Knipe,  19  Ves.  445;  Wheeler  v.  Kirt- 

Skillman    v.  Skillman,    2    McCart.  478 ;  land,  8  C.  E.  Green,  22  ;  Milliken  v.  Ham, 

Homer   v.    Homer,    107    Mass.    82.      In  36  Ind.   166;  Six  v.  Shaner,  26  Maryl. 

Heard  v.  Pilley,  L.  R.  4  Ch.   App.  548,  444 ;    Gibson    v.    Foote,    40    Miss.    788. 

some   doubts   are-  expressed   as    to   the  When  a  purchase  is  made  on  the  credit  of 

correctness  of  the  decision  in  Bartlett  v.  two,  and  the  money  is  paid  by  one  only, 

Pickersgill.     In  Follansbe  v.  Kilbreth,  17  there  will  be  no  resulting  trust;  Brooks 

HI.  522,  and  Chastain  v.  Smith,  30  Geor-  v.  Fowle,  14  N.  Hamp.  248. 
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If  the  purchase-money  is  paid  by  several,  and  the  title  taken 
in  the  name  of  one,  a  trust  will  result  to  the  others  in  proportion 
to  the  amount  paid  by  each.^  But  to  create  a  resulting  trust  in 
such  a  case,  the  payment  must  be  of  some  definite  part  of  the  pur- 
chase-money.^ In  some  cases  it  has  been  held  that  where  there 
is  no  evidence  as  to  the  amount  advanced  by  each  party,  the 
presumption  will  arise  that  they  have  furnished  the  purchase- 
money  in  equal  proportions.'  In  England  the  presumption  seems 
to  be  that  when  money  is  advanced  in  equal  proportions,  a  joint 
tenancy  is  supposed  to  have  been  contemplated  with  equal  chance 
of  survivorship  to  all ;  but  as  survivorship  has  been  removed  as 
an  incident  to  joint  tenancy  in  most  of  the  States  of  the  Union, 
such  a  presumption  would  not  probably  arise  in  America.* 

It  is  said  in  Sugden  on  Vendors,  that  where  two  agree  to  buy 
land,  and  the  title  is  taken  in  the  name  of  both,  but  one  pays 
the  whole  consideration,  no  trust  will  result  in  his  favor,  but  he 
will  only  have  a  right  of  contribution.* 

82.  The  language  of  the  statute  of  frauds  upon  the  subject  of 
resulting  trusts  is,  that, "  where  any  conveyance  shall  be  made  of 
any  lands  or  tenements,  by  which  a  trust  or  confidence  shall  or 
may  arise  or  result  by  implication  or  construction  of  law,  or  be 
transferred  or  extinguished  by  act  or  operation  of  law,  then  and 
in  every  such  case  such  trust  or  confidence  shall  be  of  the  like 
force  and  effect  as  the  same  would  have  been  if  the  statute  had 
not  been  made."^  It  will  be  observed  that  the  statute  speaks  of 
"  any  conveyance  ...  by  which  a  trust  shall  arise."  It  has 
accordingly  been  held  that  a  resulting  trust  cannot  arise  unless 
some  transmission  of  title  has  taken  place.    Thus  in  a  Minnesota 

'  Botsford  V.  Burr,  2  J.  C.  R.  410;  ring.  Ch.  148,  and  Coppage  v.  Barnett, 

Union   Col.  v,    Wheeler,  69   Barb.  585;  34  Miss.  621. 

Pierce  v.  Pierce,  7  B.  Mon.  433 ;  Honore  *  Baker  v.  Vining,  30  Maine,  127 ; 
t^.  Hutchiogs,  8  Bush,  693;  Shoemaker  t^.  Dudley  v.  Bachelder,  53  Id.  408;  Mo- 
Smith,  11  Hump.  81;  Purdy  v.  Purdy,  3  Gowan  v,  McQowan,  14  Grey,  119; 
Maryl.  Ch.  647 ;  Seaman  v.  Cook,  14  111.  Wheeler  v.  Kirtland,  8  C.  E.  Green,  22 ; 
501 ;  Latham  v.  Henderson,  47  Id.  185;  Sayre  v.  Townsends,  16  Wend.  647  ;  Rey- 
Morey  v.  Herrick,  6  Harris  (Pa.)  129;  nolds  r.  Morris,  17  Ohio  St.  (N.  S.)  610. 
Tibbetts  v.  Tilton,  11  Foster,  273;  Case  »  Shoemaker  v.  Smith,  11  Hump.  81  ; 
V.  Codding,  38  Cal.  193 ;  HiU  on  Trustees  Elwards  v.  Edwards,  3  Wright  (Pa.)  386. 
(4th  Am.  ed.),  149;  Perry  on  Trusts,  J  <  Hill  on  Trustees,  93;  Adams,  Eq.  34. 
132;  Sugden  V.  &  P.  701  (8th  Am.  ed.).  s  Sugden  V.  and  P.  700  (8th  Am.  ed). 
Though  a  contrary  doctrine  seems  to  have  *  Stat.  29  Car.  II.,  c.  3,  {  8. 
been  held  in  Barnard  v.  Bougard,  Har- 
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case,  where  the  statute  abolishing  resulting  trusts,  nevertheless 
preserves  them  in  favor  of  the  existing  creditors  of  the  person 
paying  the  consideration,  it  was  held  that  no  trust  would  result 
where  there  has  been  no  actual  conveyance  by  the  person  from 
whom  the  debtor  had  purchased.^ 

It  is  also  essential  to  a  resulting  trust  that  the  money  should 
be  paid  at  the  time  of  the  purchase ;  a  subsequent  payment  can- 
not raise  a  trust.* 

Resulting  trusts  will  not  arise  against  the  positive  provisions 
of  a  statute,  or  in  contravention  of  public  policy.  Thus,  it  has 
been  decided,  under  the  English  registration  acts,  that  the  doc- 
trine is  not  applicable  to  the  case  of  a  vessel  purchased  and  paid 
for  by  one  man,  but  registered  in  the  name  of  another.^  And  so, 
too,  a  resulting  trust  cannot  be  enforced  by  an  alien  in  opposi- 
tion to  statutes,  forbidding  or  circumscribing  his  right  to  hold 
property.* 

And  if  the  title  to  properfy  is  taken  in  the  name  of  a  third 
party  for  the  purpose  of  defrauding  the  creditor  of  the  party  who 
pays  the  purchase-money,  equity  will  not  assist  him  in  enforcing 
a  resulting  trust,  for  to  do  so  would  be  to  aid  a  fraud.* 

The  interest  of  the  real  purchaser,  however,  will  be  subject  to 
the  claims  of  his  creditors.^ 

83.  It  must  be  remembered  that  the  trusts  now  under  conside- 
ration rest  upon  presumption  merely,  and  that  this  presumption 
is  not  one  juris  et  dejure^  but  is  one  of  fact  merely,  and  open  to 
rebuttal.  All  the  facts  and  circumstances  attendant  upon  the 
transaction  may  be  proved  for  the  purpose  of  showing  what  the 
intention  of  the  parties  really  was  ;^  as  that  the  nominal  pur- 

»  Durfee  v.  Pavitt,  14  Minn.  480.    See  »  Hill  on  Trustees,  93,  94. 
also  Jackson  v.  Morse,  16  Johns.  R.  197  ;  *  Leggettv.  Dubois,  5  Paige,  114  ;  Hub- 
Green  V.  Drummond,  31  Maryl.  81.  bard  v.  Goodwin,  3  Leigh,  492  ;   Perry  on 

«  Foster  v.  The  Trustees,  3  Alab.  302;  Trusts,  §  131  ;  Sugden,  V.  and  P.  701. 

Maborner  v,  Harrison,  13  Sm.  &  Marah.  *  Ford  v,  Lewis,  10  B.  Mon.  127  ;  Pro- 

53  ;    Barnard   v,  Jewett,    97   Mass.    87 ;  seus  v.  Mclntyre,  6  Barb.  425  ;  Baldwin 

Cutler   V.  Tuttle,  4   C.  E.   Green,    549;  v.  Campfield,  4  Hals.  Ch.  891. 

Tunnard  v,  Littell,  8  Id.  267;  Capers  v.  «  Guthrie  v.  Gardner,  19  Wend.  414; 

McCaa,  41  Miss.  488 ;  Frederick  v.  Haas,  Kimmel  v.  McRight,  2  Barr,  38 ;  Hill  on 

6  Nev.  389;  Bostford  v.  Barr,  2  J.  C.  R.  Trustees,  164  (4th  Amer.  ed.). 

408;  Nixon's  Appeal,  13  P.  P.  Sm.  282;  7  Byers  v.  Danley,  27  Ark.  88. 
Purdy  V.  Purdy,  8  Maryl.  Ch.  647 ;  Perry 
on  Trusts,  {  183. 
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chaser  was  the  real  beneficiary,  that  the  pretended  owner  was  of 
such  mean  circumstances  as  to  make  it  impossible  for  him  to  have 
been  the  purchaser,*  that  the  purchase-money  was  advanced  by 
the  party  paying  it  as  a  loan  to  the  party  in  whose  name  the 
legal  title  was  taken,  and  not  for  the  purpose  of  acquiring  the 
ownership  himself,  and  the  like.  Hence  it  is  well  settled  that 
parol  evidence  is  admissible  both  to  create  and  to  rebut  the  pre- 
sumption of  a  resulting  trust.^  Parol  evidence  is  admissible  to 
establish  a  trust  in  contradiction  of  the  terms  of  a  deed  f  and 
even  (it  is  now  held)  after  the  death  of  the  nominal  purchaser.* 

Parol  evidence  is  also  admissible  against  the  answer  of  the 
nominal  purchaser,  although  the  testimony  to  establish  a  trust 
in  such  a  case  must  be  very  strong.* 

To  establish  a  trust  by  parol,  the  evidence  must  be  full,  clear, 
and  convincing  f  though  the  application  of  this  rule  will,  of 
course,  be  modified  by  circumstances.^ 

84.  An  exception  to  the  general  doctrine  of  resulting  trusts 
occurs  in  the  case  of  advancements. 

Advancement  is  a  term  which  has,  in  law,  several  meanings. 

>  Willis  V.  Willis,  2  Atk.  71 ;  Sug.  V.  McCammon    v.   Pettitt,    3   Sneed,    242  ; 

and  P.  702  (8th  Am.  ed.);  Farrell  v.  Lloyd,  Faasler  v.  Jones,  7  Ind.  277;  Williams 

19  P.  F.  Sm.  247;  though  see  Balbec  r.  v.  Hollingsworth,  1  Strob.  Eq.  103  ;  Perry 

Donaldson,  2  Gr.  Gas.  459.  on  Trusts,  J  138. 

«  Boyd  V.  M'Lean,  1  Johns.  C.  R.  682 ;  *  Boyd   v.    McLean,  1  J.  C.    R.  682 ; 

Kendall  v   Mann,  11  Allen,  15;   Blodgett  Page  v.  Page,  8  N.  Hamp.  187;  Moore  v. 

V.  Hildredth,  103  Mass.  487;  DePeyster  Moore,   38   Id.   382.     Hill   on   Trustees 

V.  Gould,  2  Green  Ch.  480;  Swinburne  (4th  ed.),  133. 

V.  Swinburne,  88  N.  Y.  668;  Jackman  v.  ^  Baker   v,   Vining,    30    Maine,    127; 

Ringland,  4  Watts  &  Serg.  149 ;  Mollis  v.  Boyd  v.  McLean,  1  J.  C.  R.  582  ;  Lloyd  v. 

Hayes,  1  Maryl.  Ch.  479;  Drydenv.  Han-  Lynch,  4  Casey,  419;    Farrell  v.  Lloyd, 

way,   31    MaryL    264;  Bank   of  United  19  P.  F.  Sm.  247 ;  McGinity  v.  McGinity, 

States    V.     Carrington,    7    Leigh,    666;  13    P.  F.  Sm.  39;   Jenison  v.  GraTes,  2 

McGuire    v.    McGowen,    4    Dess.    486 ;  Blackf.  440  ;  Holder  v.  Nunnelly,  2  Cold. 

Letcher  v.  Letcher,  4  J.  J.  Marsh.  693 ;  288 ;  White  v.  Sheldon,  4  Nevada,  280 ; 

Faris  v.  Dunn,  7    Bush,   276;  Creed  v.  Frederick  v.  Haas,  6  Id.  889;  Greer  v. 

Lancaster  Bank,  1  Ohio  St.  (N.   S.)  1;  Baughman,    18   Maryl.   267;    Phelps   v. 

Lewis  V.  White,  16   Id.  444;  Elliott  v.  Seely,  22  Grat  689 ;  Kendall  v.  Mann,  11 

Armstrong,  2  Blackf.  198;  Sandford  v.  Allen,  16;   Olive  v.  Dougherty,  3  Iowa, 

Weeden,  2  Heisk.  71.  871 ;  Miller  v.  Stokely,  6  Ohio  St.  (N.  S.) 

'  Buck  V.  Pike,  2  Fairfield,  9;  Page  v,  194;  Johnson  v.  Quarles,  6  Post  (Mis.), 

Page,  8  N.  Hamp.  187 ;  Pinney  u.  Fellows,  423  ;  Tunnard  v.  Littell,  8  C.  E.  Green, 

15   Verm.  626 ;  Peabody   v.    Tarbell,    2  267  ;  Parmlee  v.  Sloan,  37  Ind.  482. 

Cush.  282.  7  Snell  v,  Elam,  2  Heisk.  82. 

*  Boyd  «.    McLean,    1   J.   C.  R.  682;  ' 
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Its  signification  in  the  present  connection  is  a  gift  from  a  parent 
to  a  child,  which  is  supposed  to  be  intended  when  the  purchase- 
money  is  paid  by  the  parent,  and  the  conveyance  is  taken  in  the 
name  of  the  child.  The  ordinary  presumption  of  a  resulting 
trust,  already  described,  is  in  such  a  case  rebutted  by  the  sup- 
posed intention  to  benefit  the  child ;  and  instead  of  the  latter 
holding  as  trustee  for  the  parent,  he  will  be  construed  to  take 
beneficially  by  advancement.^  Dyer  v.  Dyer,  already  cited,^  is 
an  authority  upon  this  particular  branch  of  the  law  of  resulting 
trusts.  In  that  case  copyhold  premises  were  granted  to  Simon 
Dyer,  and  Mary  his  wife,  and  his  son  William,  to  take  in  suc- 
cession for  their  lives,  and  to  the  longest  liver  of  them,  the  pur- 
chase-money having  been  paid  by  the  father.  The  wife  died, 
and  then  the  father,  leaving  surviving  him  William  and  another 
son,  to  whom  he  had  devised  the  copyhold  estate.  Upon  a  bill 
filed  by  this  younger  son  against  his  brother  William,  it  was 
held  that  the  latter  could  not  be  treated  as  a  trustee  of  the  legal 
title  for  the  benefit  of  his  father's  devisee,  but  that  he  took 
beneficially  by  way  of  advancement ;  and  the  bill  was  dismissed. 
The  doctrine  of  advancement  is  firmly  established  in  the 
United  States  as  well  as  in  England  ;  and  the  general  rule  may 
be  stated  to  be  that  a  purchase  in  the  name  of  a  child  will  be 
regarded  primd  facie  as  an  advancement,  and  not  as  a  resulting 
trust  for  the  father.'  The  rule  applies  to  other  relations  than 
those  of  father  and  child.  A  purchase  by  any  one  in  the  name 
of  another  to  whom  the  purchaser  stands  in  loco  parentis  will  be 
treated  as  an  advancement.  Thus  the  rule  has  been  held  to 
apply  to  grandfather  and  grandchild  •/  to  mother  and  daughter  ;* 

>  As  the  general  doctrine  of  resulting  Taylor  v.  James,  4  Dess.  1 ;  Douglass  v, 

trusts  is  analogous  to  the  common  law  Brice,  4  Rich.  £q.  322;  Astreen  v.  Fla- 

rule  that  where  there  is  a  feoffment  with-  nagan,   3   £dw.    Ch.    279;    Partridge   v. 

out  consideration,  the  use  results  to  the  Haven,  10  Paige  (Ch.),  618  ;  Welton  v. 

feoffor ;  so  the  exception  as  to  advance-  Divine,  20  Barb.  9 ;  Doyle  v.  Sleeper,  1 

ments,   now   under   consideration,   is   in  Dana,  636  ;  Taylor  v.  Taylor,  4  Gilm.  303  ; 

accordance  with  the  legal  principle  that  Perry  on  Trusts,  §  143,  et  seq  ;  Hill  on 

where  there  is  a  feoffment  from  a  father  Trustees,  97  et  seq. 

to  a  son  the  consideration  of  blood  would  *  Ebrand  v.  Dancer,  1  Coll.  N.  C.  C. 

settle  the  use  on  the  son.     Grey  v.  Grey,  266  n. 

2  Swans.  698.  •  Murphy  v.  Nathans,  10  Wright  (Pa.) 

«  Ante,  p.  91.  608;  Sayre  v.  Hughes,  L.  R.  6  Eq.  376; 

»  Page    V.   Page,   8   N.    Hamp.   187  ;  though  see  In  re  de  Visme,  2  De  G.  J.  & 

Denison  v.  Goehring,  7  Barr,  180,  note ;  Sm.  17. 


OH.  III.]  IMPLIED   TRUSTS.  97 

to  husband  and  wife  ;^  and  to  a  purchase  in  the  name  of  a  son-in- 
law."  A  purchase  in  the  name  of  a  brother  will  not  be  con- 
sidered an  advancement;'  unless  the  purchaser  stands  in  loco 
parentis  towards  his  brother.^ 

It  seems  to  be  doubtful  whether  a  purchase  in  the  name  of  an 
illegitimate  child  is  to  be  treated  as  an  advancement ;  although 
the  weight  of  authority  is  in  favor  of  so  treating  it* 

Where  the  money  is  advanced  by  a  son  and  the  title  taken  in 
the  name  of  the  father,  the  presumption  will  be  in  favor  of  a 
resulting  trust,  and  not  an  advancement.^ 

Whether  a  purchase  made  by  a  father  in  the  joint  names  of 
himself  and  son  will  be  considered  as  an  advancement  has  been 
a  doubtful  question ;  but  the  more  recent  authorities  are  in  favor 
of  considering  it  an  advancement.^ 

The  presumption  of  advancement  being,  as  Chief  Justice  Eyre 
said  in  Dyer  v.  Dyer,  a  mere  circumstance  of  evidence,  may  be 
rebutted  by  other  evidence  or  other  presumptions  tending  to 
show  an  intention  that  the  child  was  to  hold  as  a  trustee.  Thus 
the  relation  of  solicitor  and  client  has  been  held  to  prevent  the 
presumption  of  an  advancement  which  would  otherwise  have 
arisen.^  And  where  the  deed  is  taken  in  the  name  of  a  wife  for 
the  purpose  of  defrauding  the  husband's  creditors,  a  trust  will 
result  to  the  husband  so  as  to  make  the  property  liable  to  his 
debts.^ 

85.  It  remains  to  be  noticed  that  resulting  trusts  of  the  kind 
now  under  discussion  have  been  abolished  in  certain  States  of 
the  Union  by  statute.  Such  is  the  case  in  New  York,  Michigan, 
and  Wisconsin.    So,  also,  in  Massachusetts,  Maine,  and  Indiana.*^ 

1  Kline's  Appeal,  8  Wright  (Pa.),  463.     liams  v.  Williams,  32  Beav.  370;  Sugd. 

2  Baker  v.  Leathers,   3  Porter  (Ind.),     V.  and  P.  704  (8th  Am.  ed.). 

658.  8  Garrett  v.  Wilkinson,  2  De  G.  &  Sra. 

»  Edwards  V.  Edwards,  S  Wright  (Pa.),  244.     See,  also,  Wallace   v.  Bowers,  28 

377.  Verm.    638;    Dudley    v,    Boswortb,    10 

<  Forrest  v.  Forrest,  34  L.  J.  Ch.  428.  Hump.    12;    Jackson    v.   Matsdorf,    11 

6  Beckford    v.    Beckford,    Loft.    490 ;  John.  91  ;  Taylor  v.  Taylor,  4  Gilm.  303. 

Soar  V.  Foster,  4  K.  &  J.  152 ;  Tucker  v.  «  Belford  v.  Crane,  1  C.  E.  Green,  265  ; 

Burrow,  2  Hem.  &  M.  615.  jposty  Part  II.,  Chap.  II. 

»  Howell  V.  Howell,  2  McCart.  75.  >»  See  Glidewell  v.  Spaugh,  26  Ind.  819. 

y  Grey  v.  Grey,  2  Swanst.  699;  Wil- 
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86.  The  second  class  of  resulting  trusts  is  where  a  trustee  or 
other  fiduciary  purchases  property  with  trust  funds  and  takes 
the  title  in  his  own  name.  In  such  a  case  a  trust  will  result 
by  operation  of  law  for  the  benefit  of  the  trust  estate,  as  the 
trustee  will  be  presumed  to  have  intended  that  the  purchase 
should  enure  to  the  benefit  of  the  estate.  Trust  funds  may  in 
this  way  be  followed  into  any  property  into  which  they  have 
been  invested  or  converted  by  the  trustee ;  and  this  is  constantly 
done  by  the  courts  for  the  benefit  and  redress  of  injured  cestuis 
qui  trust} 

The  rule  above  stated  applies  to  purchases  by  a  trustee,^  by  a 
partner,^  an  agent  employed  to  buy/  or  trustees  of  a  corpora- 
tion,* or  an  executor,*'  or  a  committee  of  a  lunatic,^  or  a  guardian,® 
or  a  husband  purchasing  with  avails  of  his  wife's  separate  estate,* 
or  a  mortgagor.^^ 

A  resulting  trust  will  also  arise  when  a  trustee  mixes  trust 
funds  with  his  own,  for  it  will  then  become  the  trustee's  duty 
to  establish  how  much  of  his  own  money  went  to  the  purchase, 
or  the  cestui  qui  trust  will  take  the  whole.  This  is  in  accordance 
with  the  usual  rule  upon  the  subject  of  confusion  of  goods.^^    It 


«  Perry  on  Trusts,  g  127. 

«  Oliver  v.  Piatt,  3  Howard,  401  ;  Har- 
pisburg  Bank  v.  Tjler,  3  Watts  &  Serg. 
373;  Martin  r.  Greer,  1  Geo.  Dec.  118; 
Moffitt  v.  McDonald,  11  Hump.  467;  Day 
V.  Roth,  18  N.  Y.  448;  Latbrop  v.  Gil- 
bert, 2  Stockt  345;  Pugh  v.  Pugh,  9  Ind. 
132. 

'  Philips  V.  Crammond,  2  Wash.  C.  C. 
441 ;  Piatt  v.  Oliver,  2  McLean,  267;  3 
Howard,  401  ;  Coder  v.  Huling,  3  Casey, 
84;  Baldwin  v.  Johnson,  Saxt.  441  ;  Ed- 
gar V.  Donnelly,  2  Munf.  387;  Pugh  v. 
Currie,  6  Ala.  446. 

*  Church  V.  Sterling,  16  Conn.  388; 
Esblenian  v.  Lewis,  13  Wright  (Penna.), 
410.  See,  also,  Hutchinson  V  Hutchinson 
4  Dess.  77;  Follansbe  v,  Kilbreth,  17  111. 
622  ;  Chastain  v.  Smith,  30  Georgia,  96. 

*  Methodist  Church  v.  Wood,  6  Hamm. 
283. 

«  Clflussen  v.  La  Franz,  1  Clarke,  226 ; 
McCrory  v,  Foster,  Id,  271 ;  Wallace  v. 


Duffield,  2  Serg.  &  Rawle,  621 ;  Harper 
V.  Archer,  28  Miss.  212. 

1  Reid  V.  Fitch,  11  Barb.  S.  C.  399. 

8  Caplinger  V.  Stokes,  Meigs,  175 ;  Ban- 
croft V.  Consen,  13  Allen,  50;  Johnson 
V.  Dougherty,  8  C.  E.  Green,  406;  Dur- 
ling  V.  Hammar,  5  Id.  220;  Turner  v. 
Pettigrew,  6  Hump.  438;  Shelton  v.  Lewis, 
27  Ark.  190;  Sohlaefer  v.  Corson,  62 
Barb.  510. 

•  Methodist  Church  v.  Jaques,  1  John. 
Ch.  450 ;  3  /d.  77 ;  FiUman  v.  Divers,  7 
Casey,  429;  Marsh  v.  Marsh,  43  Ala. 
637 ;  Click  v.  Click,  1  Heisk.  607 ;  Sand- 
ford  V.  Weeden,  2  Id.  71 ;  Miller  v.  Ed- 
wards, 7  Bush,  394;  Resor  v.  Resor,  9 
Ind.  347;  Barron  v.  Barron,  24  Verm. 
876  ;  Pritchard  v.  Wallace,  4  Sneed,  406; 
Wallace  v.  McCollough,  1  Rich.  Eq.  426. 

'0  McLarren  v.  Brewer,  61  Maine,  402. 

"  See  Hill  on  Trustees,  148  (4th  Am. 
ed.),  note;  Frith  v.  Cartland,  34  L.  J. 
Ch.  301 ;  Pennell  v.  D«ffell,  4  De  G.  M. 
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Las  been  doubted,  however,  whether  the  cestui  qui  trust  in  such 
cases  has  anything  more  than  a  lien  on  the  property  to  the  extent 
of  the  money  belonging  to  the  trust  estate;  but  the  general  rule 
in  America  is  in  favor  of  a  resulting  trust.^ 

87.  The  third  of  the  classes  into  which  resulting  trusts  have 
been  divided  embraces  those  cases  in  which  there  is  a  disposition 
of  property  upon  trust,  but  no  trust  is  declared,  or  is  only  par- 
tially declared,  or  wholly  or  partially  fails.  "  There  is  no  equi- 
table principle  more  firmly  established  than  that  where  a  volun- 
tary disposition  of  property  by  deed  or  will  is  made  to  a  person 
as  trustee,  and  the  trust  is  not  declared  at  all,  or  is  ineffectually 
declared,  or  does  not  extend  to  the  whole  interest  given  to  the 
trustee,  or  it  fails  either  wholly  or  in  part  by  lapse  or  otherwise ; 
the  interest  so  undisposed  of  will  be  held  by  the  trustee,  not  for 
his  own  benefit,  but  as  a  resulting  trust  for  the  donor  himself, 
or  for  his  heir-at-law  or  next  of  kin,  according  to  the  nature  of 
his  estate."^ 

The  rule  above  stated  applies,  it  will  be  observed,  to  volun- 
tary dispositions  and  not  to  those  based  upon  a  valuable  con- 
sideration,' and  it  is  called  into  operation  in  the  case  of  wills 
more  frequently  than  in  deeds.  The  presumption  of  a  resulting 
trust  is,  indeed,  stronger  in  a  case  of  a  disposition  of  property 
by  conveyance  inter  vivos^  than  in  a  testamentary  disposition, 
which  always  implies  bounty  ;*  but  the  limitations  of  beneficial 
interests  are  usually  more  precise  and  exhaustive  in  deeds  than 
in  wills,  and  a  case  of  an  interest  undisposed  of  is  not,  there- 
fore, so  likely  to  arise. 

The  plainest  case  of  a  trust  of  the  kind  now  attempted  to  be 
explained,  is  that  in  which  a  gift  is  made  upon  trust  but  no 
trusts  are  declared.  Of  this  a  striking  example  is  the  case  of 
the  Corporation  of  Gloucester  v.  Wood,*^  where  a  testator  gave 

&  G.  872.     See,  also,  Commonwealth  v.  »  Wnllace  v.  Duffield,  2  Serg  &  Rawle, 

McAllister,  4  Casey,  480;  McAllister  v.  630;  Wallace  v.  McCollough,  1  Rich   Eq. 

Commonwealth,  6  Casey,  636;  School  v.  421 ;  Day  v.  Roth,  18  N.  Y.  466;  Hill  on 

Kirwin,  26  111.  13;  Kip  v.  The  Bank  of  Trustees,  148  (4th  Am.  ed.),  note. 

New  York,    10  Johns.  65;    Thompson's  «  Hill  on  Trustees,  113,  114. 

Appeal,  10  Harris  (Pa.),  16;  McLarren  •  Brown  v.  Jones,  1  Atk.  191. 

V.  Brewer,  61    Maine,   402;    Seaman   v.  *  Sidney  v.  Shelley,  19  Ves.  368. 

Cook,  14  111.  606;  Russel  v.  Jackson,  10  «  3  Hare,  131 ;  1  H.  L.  Cas.  272, 
Hare,  209. 
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£200,000  to  his  executors  "  for  the  purposes  I  have  before  named," 
but  no  purposes  had  been  named,  and  it  was  held  that  there  was 
a  resulting  trust  in  favor  of  the  residuary  legatees. 

An  insufficient  declaration  of  trust  will  have  the  same  effect 
as  an  entire  failure  to  declare.^ 

88.  A  more  difficult  question  not  unfrequently  arises  in  those 
cases  in  which  the  gift  is  made  upon  trusts  which  are  effectively 
declared,  but  which  do  not  exhaust  the  entire  beneficial  interest. 
Here,  if  the  intention  is  plain  that  the  donee  is  not  to  take 
the  undisposed  residue  beneficially,  there  will,  of  course,  be  a 
resulting  trust  in  favor  of  the  next  of  kin,  or  the  heir-at-law, 
according  to  the  nature  of  the  property ;  but  the  difficult  point 
to  determine  is  whether  the  donee  was  intended  to  take  the  un- 
disposed interest  beneficially.  Many  authorities  exist  upon  this 
point,  and  many  fine  distinctions  have  been  drawn.  In  Barrs 
V.  Fewkes,^  however,  the  result  of  the  cases  is  thus  stated  by  the 
(then)  Vice-Chancellor,  Wood :  Ist,  where  there  is  a  gift  to  A. 
to  enable  him  to  do  something,  where  he  has  a  choice  whether 
he  will  do  it  or  not,  then  the  gift  is  for  his  own  benefit,  the 
motive  why  it  is  given  to  him  being  stated  ;  2d,  where  you  find 
the  gift  is  for  the  general  purposes  of  the  will,  then  the  person 
who  takes  the  estate  cannot  take  the  surplus,  after  satisfying  the 
trust,  for  his  own  benefit ;  and,  3d,  where  a  charge  is  created  by 
the  will,  the  devisee  takes  the  surplus  for  his  own  benefit,  no 
trust  being  implied. 

Another  instance  of  the  class  of  resulting  trusts  now  under 
consideration  is  that  which  arises  out  of  the  failure  of  a  gift  by 
lapse.  Where,  for  example,  a  testator  declares  a  trust  in  favor 
of  A.,  and  A.  dies  in  the  testator's  lifetime,  the  trustee  will  hold 
the  property  for  the  benefit  of  the  testator's  real  or  personal 
representatives,  according  to  the  nature  of  the  property.^  So 
too  where  a  gift  is  void  ab  initio  because  of  its  violation  of  some 
statutory  provision  {e.  g,  the  statutes  against  excessive  accumu- 

'  Hill   on    Trustees,    116;    Morice   v.  «  2  Hem.  &  M.  60,    See,  also,  Ellcock, 

Bishop  of  Durham,  9  Ves.  399;  10  Ves.  v.  Mapp,  3  H.  L.  Gas.  492;  King  v.  Deni- 

622.     See,  also,  Lomax  v.  Ripley,  3  Sm.  son,  1  V.  &  B.  272 ;  William  v.  Roberts, 

&  Giflf.  48;  King  v.  Mitchell,  8  Peters,  4  Jur.  N.  8.  18;  Hill  on  Trustees,  119. 

326;  Shaeffer's  Appeal,  8  Ban-,  38.    See,  »  Hill  on  Trustees,  135,  136. 
however,  Benning  v.  Benning's  Ezr.,  14 
B.  Mon.  585. 
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lations),  or  for  some  illegal  purpose,  tlie  interest  which  is  thus 
attempted  to  be  illegally  created  will  result  for  the  benefit  of  the 
heir  or  next  of  kin,^ 

A  resulting  trust  of  personalty  will  not,  however,  arise  where 
there  is  a  residuary  clause,  because  that  clause  ordinarily  includes 
all  interests  not  disposed  of  at  the  time  of  the  testator's  death.^ 
Where,  however,  the  interest  which  fails  constitutes  or  forms  a 
part  of  the  residuary  estate,  a  resulting  trust  will  take  place.^ 

It  is  sometimes  difficult  to  determine  for  whose  benefit  the 
resulting  trust  takes  effect — that  is  to  say,  whether  for  the  heir  or 
next  of  kin.  Thus,  where  real  estate  is  directed  to  be  sold,  and 
the  proceeds  applied  to  certain  purposes,  and  there  is  a  partial 
failure  of  purposes  for  which  the  sale  was  designed,  a  question 
may  arise  whether  the  undisposed  surplus  will  go  to  the  next  of 
kin  in  its  new  condition  of  personalty,  or  to  the  heir  in  accord- 
ance with  its  original  state.  The  general  rule  now  is  in  Eng- 
land that  unless  there  is  a  conversion  out  and  out  and  for  all 
purposes,  the  heir-at-law  will  take.'*  In  America,  however,  the 
rule  is  not  so  strongly  in  favor  of  the  heir,*  and  where  realty 
and  personalty  are  mixed  in  a  common  fund,  and  there  is  a  par- 
tial failure  of  a  beneficial  interest  by  lapse,  the  trijst  wli^ich 
results  will  enure  to  the  benefit  of  the  personal,  and  not  the 
real  representative  of  the  testator. 

89.  An  exception  to  the  doctrine  of  resulting  trusts  of  the 
class  now  under  discussion  occurs  in  the  case  of  a  charity.  It 
has  already  been  stated  that  one  of  the  requisites  to  the  creation 
of  a  valid  trust  is  certainty  in  the  object  to  be  benefited.  If  the 
object  of  an  ordinary  trust  be  not  defined  with  sufficient  preci- 
sion, the  gift  will  fail,  and  there  will,  of  course,  be  a  resulting 
trust.  But  in  trusts  for  charitable  uses  the  rule  is  otherwise. 
Uncertainty  in  the  object  does  not  necessarily  result  in  a  failure 
of  the  gift.  Indeed,  uncertainty  in  the  object  has  been  said  to 
be  a  characteristic  of  a  true  charitable  use.* 

•  Johnson  V.  Clarkson,  3  Rich.  Eq.  305 ;  <  Ackroyd  v.  Smithson,  1    Lead.  Gas. 

Ford  V,  Dangerfield,  8  Rich.  Eq.  95 ;  Drew  Eq.  872  (4th  Eng.  ed.). 

V.  Wakefield,   54    Maine,   291;    Lusk   v.  6  Hill  on  Trustees,  143.     Po«^,  chapter 

Lewis,  32  Miss.  297.  on  Conversion. 

«  Woolmer's  Est,  3  Whart.  477.  ^  Jnfray  chapter  V. 

s  Leake  v.  Robinson,  2  Meriv.  392;  Hill 
on  Trustees,  136. 
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Therefore,  where  there  is  a  gift  for  charitable  purposes  gene- 
rally^ although  no  particular  purpose  is  declared,  or  if  declared 
does  not  exhaust  the  entire  interest,  there  will  be  no  resulting 
trust,  but  this  charitable  purpose  will  be  carried  out  by  the  Court 
of  Chancery.^ 

The  principle  upon  which  a  court  of  chancery  acts  in  thus 
carrying  out  a  general  charitable  intent  is  what  is  known  in 
England  as  the  cy  pres  doctrine — in  other  words,  a  doctrine  by 
which  the  charitable  disposition  will  be  ettected  as  nearly  as 
may  be.  This  principle  has  not  been  as  much  favored  in  the 
United  States  as  in  England,  and  the  exception  to  the  general 
rule  as  to  resulting  trusts  is  therefore  not,  perhaps,  so  broad 
as  in  England.  The  subject  will  be  found  noticed  under  the 
head  of  Trusts  for  Charitable  Uses.^  At  present  it  is  sufficient 
to  observe  that  this  exception  does  exist. 

90.  The  last  of  the  classes  into  which  resulting  trusts  have 
been  divided  is  where  there  is  a  voluntary  conveyance  without 
any  consideration,  and  it  appears  from  circumstances  that  the 
grantee  was  not  intended  to  take  beneficially. 

According  to  the  ancient  doctrine,  where  a  feoffment  was 
ma^le  without  any  consideration,  the  use  resulted  to  the  feoffor; 
and  it  was  formerly  thought  that  the  same  rule  would  apply  to 
voluntary  declarations  of  trust.^  But  the  true  rule  now  seems 
to  be  that  where  the  instrument  is  perfectly  executed  and  in- 
tended to  operate  at  once,  no  resulting  trust  for  the  grantor  will 
arise  from  the  mere  fact  that  the  transaction  is  a  voluntary  one, 
unless  there  are  other  circumstances  which  tend  to  show  that 
the  grantee  was  not  intended  to  take  beneficially.* 

91.  The  second  general  division  of  implied  trusts  is  that 
which  embraces  those  known  as  Constructive  Trusts.  Construc- 
tive trusts  are  those  which  arise  purely  by  construction  of  equity,' 
and  are  entirely  independent  of  any  actual  or  presumed  inten- 
tion of  the  parties.     Nor  have  constructive  trusts,  as  they  are 

»  Hill  on  Trustees,  128.  Baldwin   v.    Campfield,    4    Ha^st.    891  ; 

•  Infra,  chap.  V.  Hogan  v.  Jaqaes,  4  C.  E.  Green,    126; 

'  Hill  on  Trusties,  106.  Bank  of  United    States  v,   Housman,    6 

<  SouTerbye  v.  Arden,  1  Johns.  C.  R.  Paige,  0.  R.  526;  Titcomb  v.  Morrill,  10 

240;   Rathbun  v.  Rathbun,  6  Barb.  98;  Allen,  16.    See,  however,  Hogan  v.  Stray- 

Philbrook   v.    Delano,    29    Maine,   410;  horn,  65  N.  Carolina,  279. 
Jackson   v.   CleTeland,    15    Mich.    103; 
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here  considered,  any  element  of  fraud  in  them.  Equity,  indeed, 
as  we  shall  see,  makes  use  of  the  machinery  of  a  trust  for  the 
purpose  of  affording  redress  in  cases  of  fraud ;  as  when  a  party 
has  acquired  the  legal  title  to  property  by  unfair  means,  he  will 
be  deemed  to  hold  it  in  trust  for  the  injured  party  who  may  call 
for  a  conveyance  thereof.  The  party  guilty  of  the  fraud  is  said, 
in  such  cases,  to  be  a  trustee  ex  maleficio.  But,  in  such  cases,  the 
interference  of  courts  of  equity  is  called  into  play  by  fraud  as  a 
distinct  head  of  jurisdiction ;  and  the  complainant's  right  to 
relief  is  based  upon  that  ground,  the  defendant  being  treated 
as  a  trustee  merely  for  the  purpose  of  working  out  the  equity 
of  the  complainant.  Cases  of  this  description,  therefore,  will  be 
considered  under  the  head  of  Fraud.  At  present  we  have  to  do 
with  those  trusts  which  are,  in  the  truest  and  most  technical 
sense,  constructive — those,  namely,  which  arise  by  pure  implica- 
tion of  equity,  and  without  regard  to  the  intention  of  parties,  or 
(necessarily)  the  frustration  of  fraud. 

92.  One  of  the  most  ordinary  trusts  of  this  kind  is  that  which  >< 
grows  out  of  the  rule  of  law  which  forbids  a  trustee,  or  any  other 
person  who  occupies  a  fiduciary  or  quasi  fiduciary  position,  from 
gaining  any  personal  advantage,  touching  the  thing  or  subject 
as  to  which  such  fiduciary  position  exists.^  To  use  the  language 
of  a  learned  author, "  wherever  one  person  is  placed  in  such  rela- 
tion to  another,  by  the  act  or  consent  of  that  other,  or  the  act  of 
a  third  person,  or  of  the  law,  that  he  becomes  interested  for  him, 
or  interested  with  him  in  any  subject  of  property  or  business,  he 
is  prohibited  from  acquiring  rights  in  that  subject  antagonistic 
to  the  person  with  whose  interest  he  has  become  associated.*'* 
The  instance  usually  given  of  this  rule  is  the  renewal  of  a  lease 
by  a  trustee  in  his  own  name  and  with  his  own  funds,  which 
renewal  will,  by  the  equitable  doctrine  now  under  consideration, 
enure  to  the  benefit  of  the  cestui  qui  trust;  and  the  leading 
authority  upon  the  subject  is  the  case  of  Keech  v.  Sandford, 
otherwise  known  as  the  Rumford  Market  Case.^  In  that  case 
the  trustee  applied,  in  the  first  instance,  for  the  renewal  for  the 

1  Hill  on  Trustees,  159.  *  1  Lead.  Gas.  in  Eq.  36;  Sel.  Gas.  iu 

I  Amerioan  note  to  Keech  v.  Sandford,     Gh.  61.     See,  also,  Mill  v.  Hill,  3  H.  L. 
1  Lead.  Gas.  in  £q.  92.  Gas.  828. 
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benefit  of  the  beneficiary,  who  was  an  infant ;  but  the  renewal 
was  refused  on  the  ground  that,  the  subject-matter  of  the  lease 
being  the  profits  of  a  market,  there  could  be  no  distress,  and  the 
lessee's  remedy  must  be  on  the  covenant  alone,  by  which  the 
infant  could  not  be  bound.  The  trustee  then  renewed  for  him- 
self; and  it  was  held,  on  bill  filed,  that  he  must  still  be  regarded 
as  a  trustee  of  the  lease  for  the  benefit  of  the  infant.  The 
general  doctrine  of  this  case  is  well  established  in  the  United 
States.^ 

It  may  be  thought  that  the  above  example  might  fall  more 
properly  under  the  head  of  a  resulting  trust  of  the  second  class,' 
on  the  one  hand,  or  under  the  head  of  constructive  trusts  by 
presumptive  fraud  on  the  other.  But  the  instance  of  a  trust 
just  stated  differs  from  a  resulting  trust  of  the  second  class,  inas- 
much as  the  renewal  of  the  lease  was  not  made  with  trust  funds, 
but  with  the  proper  money  of  the  trustee ;  and  it  differs  from  a 
trust  by  fraud  (growing  out  of  the  relation  of  parties)  in  this 
that  no  fraudulent  intent  is  even  presumed  to  exist,  but  the 
renewal  is  forbidden  simply  on  the  ground  of  public  policy 
alone.' 

93.  The  rule  under  discussion  applies  not  only  to  persons 
standing  in  a  direct  fiduciary  relation  towards  othei's — such  as 
trustees,  executors,  attorneys,  and  agents,  but  also  to  those  who 
occupy  any  position  out  of  which  a  similar  duty  ought  in  equity 
and  good  morals  to  arise.  Thus  it  will  be  enforced  against 
partners,*  tenants  for  life,*  mortgagees,^  a  husband,^  attorneys-at- 

*  American  note  to  Keech  v.  Sandford  Eq.    2 ;    King  v.  Gushman,    41    III.    81 ; 

(^supra);  Parkist  v.  Alexander,  1  J.  C.  R.  Frank's  Appeal,  9  P.  F.  Sm.  190. 

394 ;  Holdridge  v.  Gillespie,  2  J.  C.  R.  *  Supra,  page  98. 

30 ;    Green  v.  Winter,    1   J.   C.   R.  26 ;  *   Where  no   actual  frand   exists,   the 

Van  Home  v.  Fonda,  6  Id.  409 ;  Evertson  remedy  is   in   equity  alone ;  Yeackel   v. 

V.  Tappan,  Id.  614  ;  Wilson  v.  Troup,  2  Litchfield,  13  Allen,  417. 

Cowen,  196;  Butler  v.  Hicks,  11  Sm.  &  *  Anderson  v.  Lemon,  4  Seld.  236. 

Marsh.  78 ;  Mathews  v.  Dragaud,  3  Dess.  *  Dickinson  v,  Codwise,  1  Sandf.  Ch. 

25 ;  Irwin  v.  Harris,  6  Ired.  Eq.  221 ;  Clark  227. 

V.  Cantwell,  3  Head,  202;  Heager's  Exrs.,  «  Hyndman  v.  Hyndman,  19  Verm.  9; 

15   S.    &   R.   65;    Galbraith  v.  Elder,  8  Benham    v.    Rowe,    2    Cul.    387.       See 

Watts,   81 ;    Huson  v.  Wallace,  1    Rich.  Woodlee  v.  Burch,  48  Mo.  231. 

1  Swisshelm's  Appeal,  6  P.  F.  Sm.  476. 
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law/  and  vendees  under  articles,*  in  favor  of  copartners,  tenants 
in  remainder,  mortagors,  a  wife,  clients,  and  vendors,  respectively. 
And  these  instances  must  be  considered  only  as  illustrations 
of  the  principle,  and  not  as  an  exhaustive  catalogue  of  the  parties 
to  whom  it  will  be  confined.  A  purchaser  from  a  trustee, 
executor,  etc.,  will  also  be  held  to  the  same  responsibility  if  he 
is  either  a  purchaser  without  value,  or  a  purchaser  with  notice 
of  the  trust.  To  be  protected  he  must  be  a  bond  fide  purchaser, 
without  notice  and  for  a  valuable  consideration.* 

On  the  other  hand,  a  vendor  of  real  estate  under  articles,  or  a 
mortgagor,  is  held  to  a  corresponding  duty  towards  the  vendee 
or  mortagee.  Thus  it  has  been  held  that  if  a  lessee  mortgages 
the  leasehold,  and  afterwards  obtains  a  renewal,  the  renewal 
shall  enure  for  the  benefit  of  the  mortgagee.*  Whether  a  person 
who,  if  he  renew  at  all,  is  bound  to  renew  for  the  benefit  of 
another,  can  purchase  the  reversion  for  himself,  seems  to  be  a 
doubtful  question.^ 

The  renewal  of  leaseholds  is  only  an  example  of  the  general 
principle  stated  above,  viz.,  that  no  fiduciary  can  gain  any  per- 
sonal advantage  touching  the  subject  of  the* trust.*  The  same 
doctrine  is  applied  to  prevent  the  purchase  by  persons  in  such 
positions  of  any  claims,  encumbrances,  or  outstanding  titles.  If, 
therefore,  a  tenant  in  common  were  to  purchase  an  outstanding, 
adverse  title,  the  acquisition  would  enure  to  the  benefit  of  his 
co-tenants.^  In  other  words,  he  will  be  treated  as  a  constructive 
trustee  of  the  newly  acquired  title  for  the  benefit  of  the  other 
owners.  And  an  agent  employed  to  purchase,  who  takes  a  con- 
veyance in  his  own  name,  will  be  considered  as  holding  the 
property  in  trust  for  his  principal.® 

94.  Akin  to  the  doctrine  which  has  just  been  noticed  is  that 
which  forbids  trustees  or  executors  from  purchasing  at  their 
own  sales.    It  has  been  held  in  many  cases  that  if  trust  property 

*  Galbraith  v.  Elder,  8  Watts,  81.  Thoagh  see  Britton  v,  Lewis,  8  Rich.  Eq. 

«  Morgan  v.  Boone,  4  Monroe,  291.  271  ;  Eldridge  v.  Smith.  34  Verm.  484. 

8  Hill  on  Trustees,  162,  163;  Bridgman  »  Hill  on  Trustees,  539(839,4th  Am.  ed,). 

V.  Green,  2  Ves.  Sr.  627.  ^  Lloyd  v.  Lynch,  4  Casey,  419. 

«  Smith  V.  Chichester,  1  Con.  &  L.  486.  •  Parkist  v.  Alexander,  1  J.  C.  R.  394; 

»  Randall   v.    Russell,    3    Meriv.    190.  Wellford  v.   Chancellor,   5   Grattau,  39; 

-  Baker  v.  Whiting,  8  Sumn.  476. 
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is  sold  by  the  trustee  even  at  public  sale,  he  cannot  purchase. 
If  he  does  so,  he  will  still  be  considered,  at  the  option  of  the 
cestui  qui  trusty  a  trustee  by  equitable  construction.* 

This  rule  does  not  proceed  on  the  ground  of  fraud,  but  because 
of  public  policy.^  It  is  the  same  policy  as  that  which  forbids  a 
sheriff,  for  instance,  from  purchasing  at  a  sale  under  an  execu- 
tion. No  fraud  may  exist  in  point  of  fact;  no  fraud  is  presumed 
in  law ;  but  public  propriety  would  be  outraged  if  such  acts 
were  permitted,  and  hence  their  prohibition.  When  they  do 
occur,  the  wrong  inflicted  is  redressed  through  the  medium  of 
a  constructive  trust.' 

This  rule  applies  not  only  to  those  cases  in  which  the  trustee 
or  agent  for  sale  buys  directly  from  the  beneficiary  (in  which 
case,  indeed,  an  element  of  fraud  through  undue  influence  is 
introduced  by  which  the  transaction  is  vitiated),  but  also  to 
purchases  at  public  auction,  where  all  the  world  has  a  chance  to 
buy  ;  and  it  makes  no  difference  whether  the  purchase  has  been 
advantageous  or  not ;  in  either  event  the  cestui  qui  trust  or  prin- 
cipal, as  the  case  may  be,  has  the  right  to  have  it  rescinded.* 
The  purchase,  however,  may  be  aflirmed  at  the  option  of  the 
cestui  qui  trust,^ 

It  is  a  disputed  point  whether  the  rule  applies  to  sales  made 
adversely  to  the  trust.  Thus  it  has  been  ruled  that  if  a  trust 
estate  is  sold  under  an  adverse  judgment,  it  is  entirely  compe- 


*  See   notes  to   Fox   v,    MacKreth,   1  41  Ala.  875 ;  Harris  v.  Parker,  Id.  604 ; 

Lead.  Cas.  Eq.  92,  and  Hill  on  Trustees,  Scott  v.  Umbarger,  41   Cal.   419.     See, 

248  (4th  Am.  ed.),  and  notes.  however,  Birdwell  v.  Cain,  1  Cold.  801. 

<  See  Yeackel  v,  Litchfield,  13  Allen,  *  DaTOue  v.    Fanning,  2  John.  C.  R. 

419.  263  ;  Boemm  v.  Schenck,  41  New  York, 

«  Hill  on  Trustees,  159  (248,  4th  Am.  182;  Washington  R.  R.  v,  Alexandria  R. 

ed.,   and   notes) ;    Michoud   v.   Girod,  4  R.,  19  Qrat  692 ;  Campbell  v.  McLain,  1 

How.  604 ;  Davone  v.  Fanning,  2  J.  C.  R.  P.  F.  Sm.  200 ;  Ives  v.  Ashley,  97  Mass. 

252;  Leisenring  V.  Black,  5  Watts,  808;  198.     £ven  if  the  trustee  buys,  not  for 

Staats  V.   Bergen,  2  C.  E.  Green,  554  ;  himself,  but   for   a   third    party  ;  North 

Miles  V.  Wheeler,  43  III.  123;  Kruse  v.  Baltimore  Asstn.  v.  Caldwell,  25  Maryl. 

Steffens,  47  Id.  112;  Blauvelt  v.  Acker-  420. 

man,  5   C.  E.  Green,   141  ;    Grumley  v.  *  Ives  v.  Ashley  (supra) ;    Yeackel  v, 

Webb,  44  Missouri,  444  ;  Roberts  v.  Ro-  Litchfield,  18  Allen,  419;  Perry  on  Trusts, 

berts,  65  N.  C.  27  ;  Carter  v.  Thompson,  {  198;  Hill  on  Trustees,  249  (4th  Am.  ed.). 
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« 

tent  for  the  trustee  to  bid.^  The  weight  of  authority,  however, 
is,  perhaps,  the  other  way.' 

Trustees  are  very  frequently  allowed  to  bid  at  their  own  sales, 
but  in  so  doing  their  conduct  is  watched  with  great  jealousy.* 

95.  A  constructive  trust  will  also  arise  if  a  person  obtains  from 
a  trustee  the  trust  property  without  paying  value  for  it,  although 
without  notice  of  the  trust.  In  such  a  case  he  will  tfe  held  to 
be  a  trustee  by  construction.* 

A  constructive  trust  mav  also  arise  under  a  contract.  Wher^ 
a  contract  has  been  entered  into  for  the  sale  of  an  estate,  equity, 
as  it  looks  upon  things  agreed  to  be  done  as  actually  performed,* 
considers  the  vendor  as  a  trustee  of  the  legal  title  for  the  pur- 
chaser, and  the  purchaser  as  a  trustee  of  the  purchase-money  for 
the  vendor.*  The  method  of  enforcing  these  trusts  is  by  a  bill 
to  compel  the  conveyance  of  the  legal  title,  or,  in  other  words,  a 
bill  for  specific  performance ;  and  the  subject  will  be  considered 
when  that  equitable  remedy  is  treated  of.^  Constructive,  like 
resulting  trusts,  do  not  fall  within  the  statute  of  frauds. 

»  Fiskv.  Sarber,  6  Watts  &  Serg.  18;  29:^;  Dundas's  Appeal, /rf.  325;  Tennant 

Chorpenning's  Appeal,  8  Casey,  315;  HiU  v.  Trenchard,  L.  R.  4  Ch,  App.  537-647. 

on  Trustees,  160  (260,  4th  Am.  ed  ).  •  Hill  on  Trustees,  172. 

'  Hill  on  Trustees,  ubi  supra ;  Perry  on  ^  Ante^  p.  49. 

Truste,  ?  205.  6  Hill  on  Trustees,  171. 

Cadwalader's  Appeal,  14  P.  F.  Sm.  ^  Infray  Part  III.,  Chap.  1. 
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96.  Rights  of  husband  at  oommon  law  in 
wife's  property. 

97.  Statutory  changes. 

98.  Creation  of  trusts  for  sole  and  sepa- 
rate use. 

99.  Trustee  not  necessary. 

100.  No  particular  words  necessary. 

101.  Power  of  married  women  over  sepa- 
rate estate. 

102.  Liability  of  separate  estate  to  her 
engagements;  Johnson  y.  Oallagher. 

103.  Rules  in  the  United  States  upon  this 
subject. 

104.  Restraints  on  anticipation. 

105.  For  whose  benefit  separate  estates 


may  be  created ;  Massey  v.  Parker ; 
Tullett  V.  Armstrong. 

106.  Rules  in  the  United  States  on  this 
subject. 

107.  General  conclusions  ;  Lewin's  propo- 
sitions. 

JOB.  Pin  Money  trusts. 

109.  AVife's  Equity  to  a  settlement. 

110.  How  enforced. 

111.  How  waived. 

112.  To  what  property  it  attaches. 

113.  Against  whom,  and  in  whose  favor. 

114.  Gifts  from  husband  to  wife;    con- 
tracts. 

115.  Contracts  for  separation. 


96.  It  is  well  known  that  at  common  law  a  husband  acquired 
a  life  estate  as  tenant  by  the  curtesy  of  England  in  his  wife's 
inheritable  estates  in  realty,  provided  there  was  issue  of  the 
marriage  born  alive,^  that  he  had  power  to  alien  her  chattels 
real,  and  that  he  also  became  entitled  to  her  personal  property 
in  possession,  and  to  her  choses  in  action^  provided  he  reduced 
them  into  possession  during  coverture,  or  by  administration  if 
he  survived  her. 

This  was  the  case  not  only  as  to  the  property  of  a  feme  coverte 
of  which  she  held  the  legal  title,  but  also  as  to  that  in  which 
she  had  only  an  equitable  interest.  If,  for  example,  a  fund  were 
held  by  a  trustee  for  the  benefit  of  a  woman,  and  she  were  to 
marry,  her  husband  would  have  had  the  right  to  demand  pay- 
ment to  himself,  and  his  receipt  would  have  been  a  suflGicient  dis- 
charge.* 

•  In  many  States  of  the  Union  birth  of        *  Hill    on    Trustees,    407 ;  Perry   on 
issue  is  no  longer  a  requisite  to  tenancy     Trusts,  {  626. 
by  the  curtesy. 
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This  right  of  the  husband  was,  however,  subject  to  this  quali- 
fication, viz.,  that,  if,  in  order  to  reach  the  equitable  property  of 
the  wife,  he  were  obliged  to  come  into  the  court  of  chancery, 
equity  would  compel  him,  at  her  request,  to  make  a  suitable  pro- 
vision for  herself  and  her  children.^  This  right  of  the  wife  was 
what  is  known  as  her  equity  to  a  settlement.  It  grew  out  of 
the  general  maxim  that  he  who  seeks  the  aid  of  a  court  of  equity 
must  do  equity ;  and  was,  therefore,  at  first  supposed  to  be  en- 
forceable against  the  husband,  only  in  those  instances  wherein 
he  was  compelled  to  resort  to  the  assistance  of  a  chancellor  for 
the  purpose  of  reaching  his  wife's  property.  It  was,  however, 
decided  in  Elibank  v,  Montolieu  that  the  benefit  of  this  rule  could 
be  claimed  by  the  wife  as  plaintiff*,  and  this  is  now  the  settled 
law.^ 

97.  The  English  common  law  rule  existed  originally  in  most 
of  the  United  States.  It  has,  however,  in  many,  if  not  all  of 
them,  been  altered  by  statute,  and  the  property  of  married 
women  has  been  freed  from  the  grasp  of  the  husband's  authority, 
and  from  liability  for  his  debts  and  engagements ;  and  the  common 
law  rights  of  the  husband  in  his  wife's  property  have  recently 
been  somewhat  modified  in  England  by  a  statute  passed  in  1870, 
by  which  the  property  of  married  women  is  partially  secured  to 
them,  and  trustees  may  be  appointed  to  take  charge  of  the  same 
on  application  to  the  court.^ 

98.  Reasons  similar  to  those  which  have  led  to  these  legisla- 
tive enactments,  had  long  ago  in  England  induced  the  Court  of 
Chancery  to  interpose  its  extraordinary  jurisdiction  for  the 
protection  of  married  women,  and  this  object  was  effected  by 
the  creation  of  what  is  now  so  well  known  as  the  equitable 
separate  estate  of  femes  covertes — which  not  only  owes  its  exist- 
ence to  equity,  but  which  is  governed,  in  many  particulars,  by 
rules  differing  from  those  which  are  incidental  to  ordinary  legal 
and  equitable  estates,  and  which  the  courts  have  found  necessary 
to  lay  down  in  order  to  attain  the  desired  end. 

This  equitable  separate  estate  may  be  defined  to  be  an  estate 
created  by,  and  originally  recognized  only  in,  courts  of  equity, 

1  Elibank  v.  Montolieu,  1   Lead.  Cas.        *  83  and  84  Vic,  c.  93.    See  notes  to 
Eq  497,  and  post,  Sec.  109.  Hulme  v.  Tenant,   1  Lead.  Caa.  £q.  481 

«  Elibank  v.  Montolieu,  6  Vesey,  737.       (4th  Eng  ed.). 
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for  the  purpose  of  securing  the  beneficial  enjoyment  of  property 
to  a  woman  during  coverture — this  purpose  being  eftected 
through  the  medium  of  a  trust  whereby  the  ordinary  marital 
rights  of  the  husband  over  his  wife's  property  are  excluded,  so 
far  as  the  same  are  in  contravention  of  the  feme^s  enjoyment  of 
her  estate. 

It  will  be  seen,  hereafter,  that  while  the  objects  which  the 
courts  had  in  view,  in  creating  the  equitable  separate  estate,  were 
to  exclude  the  husband's  control,  to  free  the  property  from  lia- 
bility for  his  debts,  and  to  secure  to  the  wife  its  beneficial  owner- 
ship, yet  the  decisions  upon  this  subject  have  not  been  uniformly 
successful  in  accomplishing  the  desired  results. 

It  may  be  observed  here  that  while  the  separate  use  trust  is 
of  an  exceptional  character,^  yet  it  is  based  upon  very  broad 
principles  which  occasionally  manifest  themselves  in  other  equi- 
table doctrines  as  much  at  variance  with  the  ordinary  common 
law  rules  as  the  one  now  under  consideration.  Thus  it  has  been 
pointed  out  by  a  learned  judge  that  not  unfrequently  a  strife 
occurs  between  the  will  of  the  donor  and  the  public  policy  which 
forbids  restraints  upon  alienation,  or  which  renders  property  in 
which  a  party  has  a  beneficial  interest  subject  to  the  grasp  of  his 
creditors.  Yet  it  has  occurred  in  many  instances  that  both  of 
these  branches  of  public  policy  have  been,  to  a  certain  extent, 
infringed,  because  equity  has  thought  it  right  to  allow  a  donor 
to  make  a  gift  upon  such  terms,  and  subject  to  such  restrictions, 
as  he  might  see  fit.^ 

99.  It  has  been  stated  already  that  the  object  of  securing  to  a 
wife  the  enjoyment  of  her  estate,  was  eflfected  through  the 
medium  of  a  trust.  It  is  not,  however,  necessary  that  a  trustee 
should  be  expressly  nominated.  It  was,  indeed,  at  one  time 
doubted  whether  a  trustee  would  not  be  necessary,^  but  it  is  now 
settled  that  where  there  is  a  gift  to  a  married  woman,  and  no 

•  When  the  settlement  to  the  separate  «  See  Wells  v.  McCall,  14  P.  F.  Sm.  212, 

nse  of  a  married  woman  is  made  in  pur-  (per  Agnew,  J.);  Dodson  v.  Ball,  10  Id. 

8uance   of  an   ante-nuptial  contract,  no  492. 

policy  of  the  law  is  violated.     It  is  sim-  '  By  Lord  Cowper  in  HarTcy  v.  Har- 

ply  the  fulfilment  of  a  contract.     Lewin  vey,  1  P.  Wms.  125. 
on  Trusts,  120. 
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trustee  is  named,  the  husband  will  be  considered  as  a  trustee  ;* 
especially  if  the  gift  be  from  him  directly  to  the  wife,  for  in  this 
last  case  the  gift  could  be  supported  in  no  other  way.* 

100.  It  may  also  be  here  observed  that  no  particular  form  of 
words  is  necessary  tp  create  a  trust  for  the  benefit  of  Sifeme  coverte. 

According  to  the  modern  English  authorities,  the  most  apt 
word  to  create  such  a  tru^t  is  "separate ;"  which  has  a  fixed  and 
technical  meaning,  and  which  will,  of  itself,  exclude  the  marital 
rights ;  whereas  the  same  fixed  and  technical  meaning  is  not 
attributable  to  "sole."^ 

Any  form  of  expression,  however,  indicative  of  an  intention  to 
confer  the  beneficial  enjoyment  upon  the  wife,  and  to  exclude 
the  rights  of  the  husband,  will  be  enough.  It  would  be  almost 
impossible  to  give  all  the  expressions  which  have  been  held  to 
be  sufficient;  the  following  are  instances:  "for  her  sole  and 
separate  use  ;"*  "  for  her  own  use  and  benefit  independent  of  any 
other  f)erson  ;"*  her  husband  "to  have  no  control ;"®  "for  the  use, 
maintenance,  and  support;"^  "solely  for  her  own  use;"^  "abso- 
lutely ;"®  "  her  receipt  to  be  a  sufficient  discharge."^® 

«  Bennet  v,   Davis,   2  P.  Wms.  316;  *  Parker    v.   Brooke,   9  Vesey,  583; 

Parker  v.  Brooke,  9  Ves.  683 ;  Jamison  Archer  v,  Rorke,  7  Ir.  Eq.  478. 

V.  Brady,  6  S.  &  R.  466  ;  Vance  v.  Nogle,  *  Margetts  v.  Barringcr,  7  Sim.  482. 

20  P.  F.  Sm.  179;  Barron  v,  Barron,  24  «  Edwards  v.  Jones,  14   Weekly  Rep, 

Vt.  376;  Long  v.  White,  5  J.  J.  Marsh.  815. 

226 ;  Trenton  Banking  Co.  v.  Woodruff,  1  ^  Good  v.  Harris,  2  Ired.  Eq.  630.    See, 

Green,  117  ;  Steele  v,  Steele,  1  Ired.  Eq.  also,  for  the  same  or  nearly  identical  ex- 

452;    Freeman  v.  Freeman,  9  Missouri,  pressions,    Newman  v,  James,   12  Alab. 

772;    Hamilton   v.  Bishop,  8  Yerg.  33;  29;  Warren  v.   Haley,  1  Sm.  &  Marsh. 

Fears  V.  Brooks,  12  Georgia,  195;  Whitten  Ch.  647  ;  Heathman  v.  Hall,  3  Ired.  Eq. 

V  Jenkins,  34  Id.  297;  Hill  on  Trustees,  414;  Griffith  v.  Griffith,  5  B.  Mon.  113. 

628  (4th  Am.  ed.) ;  Perry  on  Trusts,  §  647.  «  Jamison  v.  Brady,  6  Serg.  &  Rawle, 

«  Steel  V.  Steel,  1  Ired.  Eq.  462,  456;  466;  Jarvis  v.  Prentice,  19  Conn.  273; 

McRennan  v.  Phillips,  6  Wharton,  571.  Goodrum  v.  Goodrum,  8  Ired.  Eq.  813; 

See,  however.  Wade  v.  Fisher,  9  Rich.  Cuthbert  v.  Wolfe,  19  Alab.  873;  Stuart  v. 

Eq.  362,  where  the  gift  was  not  upheld.  Kissam,  2  Barb.  494. 

In  Penna,  Salt  Co.  v.  Neel,  4  P.  F.  Sm.  17,  «  Shewell    v.    Dwarris,    Johns.    172 ; 

such  a   conveyance  was  sustained  in   a  Brown  v.  Johnson,  17  Alab.  232. 

common  law  action.  i°  Lee  v.  Prieaux,  3  Bro.  Ch.  381 ;  Stan. 

»  See  Gilberts.  Lewis,  1  De  G.  J.  &  ton  v.  Hall,  2  R.  &  M.  180;  Charies  v. 

Sm.  38;  Lewis  v.  Matthews,  L.  R.  2  Eq.  Coker,  2  S.  Carolina,  122. 
177 ;  Massey  v.  Bowen,  L.  R.  4  H.  L.  Cas. 
288. 
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On  the  other  hand,  the  following  have  been  considered  as  in- 
sufficient to  raise  a  trust:  "to  her  use;"^  "to  her  own  use;"* 
"to  her  heirs  and  assignees,  for  her  or  their  own  sole  use;"'  "for 
her  use  and  benefit."* 

Whether  a  provision  that  the  property  "is  not  to  be  liable  to 
her  husband's  debts,"  will  be  enough  to  create  a  separate  trust, 
cannot  perhaps  be  declared  with  certainty,  as  the  authorities  are 
not  uniform.* 

It  is  obviously  impossible  to  lay  down  any  authoritative  rules 
by  which  all  the  decisions  upon  this  subject  can  be  reconciled. 
But  the  classification  suggested  in  Nix  v.  Bradley^  seems  to  be 
highly  satisfactory.  It  was  there  said  that  the  expressions 
whereby  a  separate  estate  could  be  created  might  be  grouped  in 
three  classes:  1st.  Where  the  technical  words  "sole  and  separate 
use,"  or  equivalent  words,  are  used.  2d.  Where  the  marital 
rights  are  expressly  excluded.  3d.  Where  the  wife  is  empowered 
to  perform  acts  concerning  the  estate  given  to  her,  inconsistent 
with  the  disabilities  of  coverture. 

101.  It  was  said  above,  that  the  objects  sought  to  be  attained  by 
the  trusts  now  under  consideration,  were  very  nearly  defeated  by 
the  construction  which  the  English  Court  of  Chancery  placed  upon 
the  authority  and  powers  of  the  feme  over  property  so  limited. 
This  construction  was  that  a /erne  coverie  was,  as  to  her  sole  and 
separate  estate,  to  be  regarded  as  Sifeme  sole^  and  that  therefore 
she  had  the  same  power  of  disposition  over  the  estate,  and  was 
subject  to  the  same  liabilities  in  regard  to  it,  as  if  she  were  un- 
married. 

Her  power  of  disposing  of  her  estate  was  settled  by  many  au- 
thorities. 

"The  first  case  upon  the  subject,"  said  Lord  Thurlow,  in 
Fettiplace  v.  Georges,^  "  is  a  very  old  one  in  Tothill ;  that  when 
a  woman  from  her  separate  stock  has  saved  a  sum  of  money,  she 

1  Jacobs  V.  Amyatt,   1   Mad.  876,  n. ;  *  Fears  v.   Brooks,   12  Georgia,  198; 

Torbert  v.  Twining,  1  Yeates,  432;  Ten-  Clevenstine's  Appeal,  3  Harris  (Pa.),  499. 

ant  V.  Stoney,  1  Rich.  Eq.  222.  *  Gillespie  v,  Burleson,  28  Alab.  551  ; 

«  Johnes  v,  Lockhart,  3  Bro.  Ch.  383,  n.  Martin  v.  Bell,  9  Rich.  Eq.  42  ;  Young  t>. 

*  Lewis  V.  Mathews,  L.  R.  2  Eq.  177;  Young,  8  Jones  Eq.  266. 

Rudisell   v.    Watson,   2    Dev.    Eq.   430;  «  6  Rich.  Eq.  48. 

Houston  V.  Embry,  1  Sneed,  480.     See,  ?  1  Ves.,  Jr.  48. 
also,  Tylor  v.  Lake,  2  R.  &  M.  183. 
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may  dispose  of  it.  I  know  there  is  a  vast  number  of  cases  upon 
it ;  but  I  have  always  thought  it  settled  that  from  the  moment 
a  woman  takes  personal  property  to  her  sole  and  separate  use, 
from  the  same  moment  she  has  the  sole  and  separate  right  to  dis- 
pose of  it."  And  this  right  may  be  exercised  by  a  disposition  inter 
vivos  /  or  by  will.'  This  power  of  disposition  was  formerly  sup- 
posed to  apply  only  to  personalty,  and  to  a  life  interest  in  realty  ; 
but  it  is  now  held  in  England  that  the  feme  is  entitled  to  dispose 
•of  the  corpus  of  her  real  estate  ;^  and  that  too  by  will  or  by  deed, 
not  acknowledged  according  to  the  formalities  of  the  statute.* 

102.  The  same  line  of  reasoning,  which  induced  the  English 
courts  of  equity  to  recognize  the  power  of  a  married  woman  to 
alienate  her  separate  estate,  has  also  led  to  a  recognition  of  the 
liability  of  this  estate  to  the  general  engagements  of  the  feme. 
The  separate  property  of  a  married  woman  being  a  creature  of 
equity,  it  follows,  that,  if  she  has  the  power  to  deal  with  it,  she 
has  the  other  power  incident  to  property  in  general,  viz.,  the 
power  of  contracting  debts  to  be  paid  out  of  it ;  and  equity  will 
lay  hold  of  the  separate  estate  as  the  only  means  by  which  those 
debts  can  be  satisfied.*  This  liability  was  at  first  supposed  to  exist 
only  when  the  feme  had  executed  some  obligation  under  seal  f 
but  the  courts  have  now  reached  the  conclusion  that  the  same 
liability  exists  in  respect  of  a  mere  verbal  engagement ;  and  that 
when  a  married  woman  enters  into  an  agreement,  she  allows  the 
supposition  to  be  made  that  she  intends  to  perform  the  agree- 
ment out  of  her  property,  and  that  she  creates  a  debt  which  may 
be  recovered,  not  by  reaching  her  but  by  reaching  her  property.^ 
When  a  man  contracts  debts,  both  his  person  and  his  property  are 
by  law  liable  to  the  payment  of  them.  A  court  of  equity,  having 
created  a  separate  estate,  has  enabled  a  married  woman  to  con- 
tract debts  in  respect  of  it.    Her  person  cannot  be  made  liable, 

'  Wagstaff  V.  Smith,  9  Vesey,  620.  «  Hulme  v.  Tenant,  1  Bro.  C.  C.  16. 

*  Rich  V.  Cockell,  9  Vesej,  809.  ^  picard  v.  Hine,  L.  R.  6  Chan.  App. 

*  Taylor  v.  Meads,  84  L.  J.  Cb.  203  ;  274  ;  Joboson  v.  Gallagher,  8  De  G.  F.  & 
11  Jur.  N.  S.  166.  J.   494;   Loodou   Bank   of  Australia   v. 

*  Id.  Lempriere,  4  Priv.  Coud.  App.  672 ;  Mur- 

*  Hulme  V.  Tenant,  1  Lead.  Cas.  Eq.  ray  v,  Barlee,  8  M.  &  K.  209;  Mat- 
394  (481,  4th  Eng.  ed.);  Owens  v.  Dick-  thewman's  Case,  L.  R.  8  Eq.  781 ;  Shat- 
inson,  1  Cr.  &  Ph.  48 ;  Perkins  v.  Elli-  tock  v.  Shattock,  L.  R.  2  Eq.  182. 

oit,  8  C.  E.  Green,  629. 

8 


■ 


114  TRUSTS  FOR   MARRIED   WOMEN.  [PART  I. 

either  in  law  or  in  equity,^  but  in  equity  her  property  may.  A 
court  of  equity  gives  execution,  therefore,  against  the  property, 
just  as  a  court  of  law  gives  execution  against  the  property  of 
other  debtors.  These  are  the  views  expressed  by  Lord  Justice 
Turner,  in  Johnson  v.  Gallagher,^  and  must  now  be  taken  as  the 
settled  law  of  England  upon  the  subject.^  It  must  be  here  ob- 
served that  the  courts  have  not  yet  gone  to  the  length  of  hold- 
ing that  a  mere  general  engagement  of  a  married  woman  will  in 
all  cases  affect  her  separate  estate.  The  true  view  seems  to  be* 
that  such  an  engagement  will  be  binding  if  it  appears  that  it 
was  made  with  reference  to,  and  upon  the  faith  and  credit  of, 
her  separate  estate  ;  but  that  whether  it  was  so  or  not  is  a  ques- 
tion to  be  judged  of  by  the  court  under  all  the  circumstances  of 
the  case.  The  fact  that  the  feme  is  living  separate  from  her 
husband,  and  is  known  not  to  be  receiving  maintenance  from 
him,  is  considered  evidence  to  show  that  the  contract  was  made 
with  reference  to  her  separate  estate.* 

It  was  at  one  time  supposed  that  the  contract  of  Rfeme  covert 
operated  as  an  appointment  of  her  separate  estate;*  but  this 
idea  is  now  exploded ;  as  it  is  manifest  that  to  hold  such  a  doc- 
trine would  lead  to  the  conclusion  that  the  debts  were  to  be 
paid  in  the  order  of  their  creation,  whereas  they  all  stand  on  an 
equal  footing,  and  are  paid  pari  passu.^ 

103,  In  the  United  States  the  decisions  upon  the  power  of  a 

»  It  had  been  decided  in  Corbett  V.  Poel-  E.  Green,  97,  and  Harrison  v.  Stewart, 

nitz,  1  T.  R.  5,  that  an  action  at  common  8  Id.  451. 

law  would  lie  when  the  wife  has  a  sepa-        *  Clark  v.  Miller,  2  Atk.  879;  Murray 

rate  maintenance  and  lives  apart  from  her  v.  Barlee,  4  Sim.  82,  by  Sir  L.  Shadwell, 

husband,  and  receives  credit  upon  the  pos-  V.  C. 

session  of  the  estate ;  but  this  was  subse^        ^   Murray  v.  Barlee,  8  M.  &  E.  209, 

quently  overruled  in  Marshall  v.  Rutton,  reversing  the  Vice  Chancellor  in  4  Sim. 

8  T.  R.  645.  82;  Owens  v.  Dickinson,  1  Cr.  &  Ph.  48. 

«  3  De  G.  F.  &  J.  609.  The  decision  of  Lord  Eldon,  in  Nantes  v. 

*  See  the  opinions  of  the  Lord  Chancel-  Corrock,  9  Ves.  189,  that  the  stock  of  a 

lor,  Hatherley,  and  of  Lord  Justice,  Sir  G.  feme  covert  was  not  bound  by  her  engage- 

M.  Giffard,  in  Picard  v.  Hine,  L.  R.    5  ments  because  it  was  not  liable  to  execu- 

Chan.  App.  274.    See,  also,  London  Bank  tion,  also  shows  that  the  liability  is  not 

of  Australia  v.  Lempriere,  L.  R.  4  Priv.  by  way  of  appointment,  for,  if  it  were,  the 

C.    App.    672.     In    Massachusetts,    see  circumstance  that  stock  was  a  species  of 

Rogers  v.  Ward,  8  Allen,  889.  property  not  liable  to  execution  would  be 

4  Picard   v.  Hine ;  Johnson   v.   Galla-  entirely  immaterial, 
gher,  ut  sup.;  Johnson  v.  Cummins,  1  C. 
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feme  covert  over  her  separate  estate,  and  its  liability  to  her  en- 
gagements, have  not  been  uniform.  The  first  departure  from 
the  English  rule  was  in  South  Carolina,  in  the  year  1811.  In 
the  case  of  Ewing  v,  Smith,^  the  Court  of  Appeals  (overruling  the 
decision  of  Chancellor  Desaussure)  held  that  a  feme  covert  had 
no  powers  over  her  separate  estate  except  those  which  had  been 
given  to  her  by  the  trust  instrument,  and  that  the  powers  con- 
ferred must  be  strictly  pursued.  The  same  rule  was  established 
in  Pennsylvania,  in  the  leading  case  of  Lancaster  v.  Dolan,^ 
and  was  upheld  and  enforced  in  subsequent  decisions.'  It  was, 
indeed,  held  in  that  State,  in  Haines  v,  Ellis,*  that  the  law  had 
been  altered  by  the  Married  Woman's  Act  of  1848 ;  but  this  de- 
cision, which  was  manifestly  erroneous,  was  subsequently  over- 
ruled.* The  South  Carolina  rule  was  also  adopted  in  Rhode  Island,^ 
Tennessee,^  Mississippi ;®  Illinois'  and,  formerly,  in  Maryland.^^ 

On  the  other  hand,  the  English  rule  has  been  followed  in  a 
number  of  the  States.  It  was  adopted  in  New  York  in  Jaques 
V.  The  Methodist  Church,"  overruling  Chancellor  Kent,  who 
had  decided  the  other  way.^^  Although  more  recent  decisions 
have  somewhat  modified  the  doctrine.^'  The  English  rule 
was  also  followed  in  New  Jersey,**  Connecticut,"  Kentucky,** 
Virginia,*^  North  Carolina,*^  Alabama,*'  Georgia,'®  Missouri,'* 
and  Maryland;^  and  also  in  Vermont,  to  the  extent  at  least 
that  a  married   woman  can  charge  the  property  fgr  her  own 


»  3  Desaus.  417. 
2  1  Rawle,  231. 

*  Rogers  v.  Smith,  4  Barr,  93  ;  Thomas 
V.  Folwell,  2  Wharton  11. 

*  12  Harris,  253. 

*  Penna.  Ins.  Co.  v.  Foster,  11  Casey, 
134;  Wright  v.  Brown,  8  Wright,  224. 

*  Metcalf  V.  Cook,  2  R.  I.  356. 

'  Marshall  v.  Stephens,  8  Hninp.  159. 
See,  however,  Young  v  Young,  7  Cold. 
461. 

8  Doty  V.  Mitchell,  9  Sm.  &  M.  436. 

9  Swift  V.  Castle,  23  111.  209. 

«o  Miller  v,  Williamson,  6  Maryl  219; 
Tarr  v.  Williams,  4  Maryl.  Ch.  68;  but 
see  Cooke  v.  Husbands,  11  Maryl.  492. 
See,  also,  the  American  note  to  Hulme  t^. 
Tenant,  1   Lead.  Cas.  Eq    637;   Hill  on 


Trustees  (4tb  Am.  ed.)  657 ;  and  Perry  on 
Trusts,  I  656. 

"   17  Johns.  R.  548. 

•2  3  J.  C.  R.  78. 

15  See  Yale  v.  Dederer,  18  N.  Y.  265 ; 
22  N.  Y.  456. 

"  Leacrayftv.  Heddon,  3  Green  Ch.  612; 
Perkins  v.  Elliott,  8  C.  E.  Green,  529. 

>*  Imlay  v.  Huntingdon,  20  Conn.  175. 

»«  Coleman  v.  Wooley,  10  B.  Mon.  8J0. 
This  subject  is  now  regulated  by  statute 
in  this  State. 

'^  Vizonneau  «.  Pegram,  2  Leigh,  183. 

>8  Newlin  v.  Freeman,  4  Ired.  Eq.  312. 

"  Bradford  r.  Greenway,  17  Alab.  8U6. 

»  Fears  v.  Brooks,  12  Geo.  200 

«  Kimm  v.  Weippert,  46  Mo.  6i2. 

^  Buchanan  r.  Turner,  26  Maryl.  5. 
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benefit  ;^  and  so  also  in  Florida.^  These  States,  too,  have  followed 
substantially  the  English  rule  upon  the  subject  of  the  liability  of 
the  estates  of  femes  covert  to  their  separate  engagements.^ 

The  same  general  rule  has  also  been  approved  in  the  federal 
courts.* 

Those  States  which  were  mentioned  as  having  followed  the 
lead  of  the  South  Carolina  case  of  Ewing  v.  Smith,  in  regard  to 
the  power  of  a  married  woman  to  convey  her  separate  estate, 
have  also  generally  refused  to  adopt  the  English  rule  upon  the 
subject  of  the  feme's  power  to  bind  it  by  contract.*  In  Soutli 
Carolina  and  Massachusetts,  however,  the  separate  estate  is 
chargeable  for  debts  contracted  on  its  account  and  for  its  use, 
but  not  for  the  general  engagements  of  the  feme.^ 

104.  The  English  rule  above  stated,  in  reference  to  the  powers 
of  a  feme  covert  over  her  separate  estate,  and  the  liability  of  that 
estate  to  her  engagements,  naturally  led  to  some  plan  by  which 
the  operation  of  the  rule  could  be  avoided,  and  the  will  of  the 
donor  carried  out  by  giving  the  married  woman  the  property  in 
such  a  way  that  it  would  be  protected  against  herself  (so  to 
speak)  and  her  creditors,  as  well  as  against  her  husband  and  his 
indebtedness.  The  plan  adopted  was  the  insertion,  in  the  trust 
instrument,  of  the  clause  against  anticipation  which  was  fii'st 
invented  by  Lord  Thurlow,  and  used  in  drawing  Miss  Watson's 
settlement.^  This  clause,  viz.,  "  not  by  way  of  anticipation,"  was 
held  to  be  effective  in  imposing  a  restraint  upon  alienation,^  and 
became  the  usual  language  in  settlements.    No  particular  form 

>  Frary  v.  Booth,  87  Verm.  78.  {supra) ^  and  Ballin  v.  Dillaye,  37  N.  Y. 

2  Lewis  V.  Yale,  4  Florida,  418.  85.     In  Wisconsin,  Todd  v.  Lee,  15  Wis. 

3  Gunter  v,   Williams,   40  Alab.   572  ;  865 ;    16    Id,   480.       In    Tennessee,    see 
Armstrong  v.  Ross,  5  C.  E.  Green,  109 ;  Hughes  v,  Peters,  1  Cold.  67. 

Van   Kirk   v.   Skillman,   5  Vroom,  109;  «  Cheever  v.  Wilson,  9  Wall.  119. 

Batchelder  v.  Sargent,  47  N.  Hamp.  265 ;  *  Lancaster  v,  Dolan,  1   Rawle,  231 ; 

Imlay  v.  Huntington,  20  Conn.  175;  Cook  Metcalf  t>.  Cook,  2  R.  Island,  355;  Litton 

V,    Husbands,    11    MaryL   492;  Penn  r.  r.  Baldwin,  8  Hump.  159;  Bailey  v.  Pear- 

Whitehead,  17  Grat.  503  ;  Ozley  ».  Ikel-  son,  9  Foster,  77 ;  Perry  on  Trusts,  §  661. 

heimer,  26  Alab.  382 ;  Lillard  v.  Turner,  «  Magwood   v,   Johnston,  1  Hill,    Eq. 

16  B.  Mon.  374;  Harris  v.  Harris,  7  Ired.  228;  Adams  v.  Mackay,  6  Rich.  Eq.  75; 

Eq.  Ill  ;  Whitesides  t>.  Cannon,  23  Mis-  Willard  v.  Eastham,  15  Gray,  328;  Ro- 

souri,  457 ;   Schafroth  v,   Ambs,  46  Id,  gers  v.  Ward,  8  Allen,  388. 

114;  Lewis  v.  Yale,  4  Flor.  418;  Robert  '  Lewin,  p.  123. 

V  West,  15  Ga.  123;  Dallas  v.  Heard.  32  8  Parkes  v.  White,  11  Ves.  221. 
Id.  604.   In  New  York,  see  Yale  v.  Dederer 
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of  words  is,  however,  necessary.     It  is  enough  if  the  intention 
to  impose  the  restraint  be  clearly  expressed.^ 

It  will  be  observed  that  this  restraint  upon  alienation  is  a 
violation  of  the  ordinary  rules  of  property,  the  general  princi- 
ple being  that  the  power  of  alienation  is  a  necessary  and  in- 
separable incident  of  ownership  which  cannot  be  taken  away  by 
any  condition  or  stipulation  in  the  grant.  But  it  being  once 
settled  that.a  wife  might  enjoy  a  separate  estate  as  2i,feme  sole^  the 
laws  of  property  attached  to  this  new  estate ;  and  it  was  found, 
as  part  of  such  laws,  that  the  power  of  alienation  belonged  to  the 
wife,  and  was  destructive  of  the  security  intended  for  her  estate. 
Equity  again  interfered,  and  by  another  violation  of  the  laws  of 
property,  supported  the  validity  of  the  prohibition  against 
alienation.' 

105.  An  important  question  which  naturally  presents  itself 
in  regard  to  these  trusts  is,  "for  whose  benefit  can  they  be 
created?"  For  it  is  obvious  that  the  trust  may  either  be  created 
for  the  benefit  of  a  woman  coverte  at  the  time,  or  may  be  created 
in  contemplation  (more  or  less  immediate)  of  coverture,  or  may 
be  created  for  a  feme  sole  without  any  such  contemplation.  In 
other  words,  can  a  sole  and  separate  use  be  limited  to  a /erne  sole 
which  will  come  into  operation  whenever  coverture  takes  place; 
or  can  the  trust  be  called  intobeing  merely  for  the  benefit  of  a 
woman  actually  married  at  the  time  of  its  creation  ? 

In  England,  this  question  was  considered  in  the  year  1834,  in 
the  case  of  Massey  v.  Parker.'  It  was  there  decided  that  where 
a  trust  of  this  description  was  created  for  the  benefit  of  a  feme 
sole^  it  would  upon  her  marriage  be  ineffectual  to  debar  her  hus- 
band from  his  marital  rights.  This  decision,  which  was  made 
by  Lord  Cottenham  when  Master  of  the  Rolls,  was,  however, 
afterwards  overruled  by  the  same  judge,  as  chancellor,  in  the 
subsequent  case  of  Tullett  v.  Armstrong,*  where  the  rule  was 
laid  down  that  a  valid  separate  trust  could  be  created  for  the 
benefit  of  a  woman,  unmarried  at  the  time,  which  would  come 
int(5  active  operation  whenever  a  marriage  took  place;  and 
which,  moreover,  would  not  cease  entirely  upon  discoverture, 

1  Notes  to  Hulme  v.  TenaDt,   1   Lead.         >  2  M.  &  K.  174. 
Cas.  Eq.  894.  «  4  M.  &  Cr.  377. 

2  By   Lord   Cottenham,    in   Tullett  v. 
ArmbtroDg,  4  My.  &  Cr.  405. 
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but  would  revive  and  again  take  effect  upon  a  subsequent  mar- 
riage. This  rule  has  been  adhered  to  in  England,  and  is  now 
firmly  established  by  many  decisions. 

But  it  must  here  be  remarked  that  while  a  trust  for  the  sole 
and  separate  use  of  a  feme  may  be  created  when  she  is  sole^  yet, 
if  she  chooses  to  make  any  disposition  of  the  property  before 
coverture,  she  is  at  liberty  to  do  so;  and  that  no  restraint 
upon  her  power  of  alienation  will  be  tolerated,  if  she  elects  to 
exercise  that  power  before  she  becomes  coverie.  In  other  words, 
Si  feme  when  discoverte  has  the  same  power  over  an  estate  limited 
to  her  sole  and  separate  use,  as  any  other  person  sui  juris  ;  she 
has  the  option  of  determining  the  trust  when  unmarried;  if  she 
does  not  choose  so  to  determine  it,  it  will  attach  upon  the  first 
or  any  subsequent  coverture.^ 

106.  The  decision  in  Massey  v.  Parker  has  been  followed  in 
Pennsylvania,^  in  Arkansas,'  and  in  North  Carolina.*  In  the 
first  named  State  it  must  now  be  considered  the  settled  law  that 
a  separate  use  trust  cannot  be  created  except  for  a  married 
woman,  or  one  in  immediate  contemplation  of  marriage.* 
AVTiether  "  immediate  contemplation  of  marriage"  may  or  may 
not  exist  in  any  particular  case,  must,  it  is  evident,  be  a  ques- 
tion of  fact  not  always  easy  to  determine.  The  fact  of  the  mar- 
riage taking  place  shortly  after  the  creation  of  the  trust,  is  said 
to  be  evidence  that  it  was  in  immediate  contemplation.^ 

But  in  other  States  of  the  Union  the  present  English  rule  has 
been  adopted.*^ 

107.  The  restraint  upon  alienation,  of  course,  will  not  prevent 
the  feme  from  disposing  of  the  property  settled  to  her  separate 
use,  if  she  chooses  to  do  so  before  marriage,  or  in  the  interval 
between  difibrent  covertures;  but  the  restraint  will  attach  when- 
ever coverture  takes  place.  This  is  the  English  rule.  But  in 
those  States  where  the  separate  use  can  only  be  created  for  the 

'  See  in  this  connection  the  case   of  Springer  v.  Arundel,  Id.  218;    Ogden's 

Wright  V.  Wright,  2  Johns.  &  H.  G47.  Appeal,  20  Id.  501. 

*  Hamersley    v.    Smith,    4    Wharton,         ^  Beaufort  v.  Collier,  6  Hump.   487  ; 
126  ;  Smith  v.  Starr,  3  Id.  62.  Shirley  v.  Shirley,  9  Paige,  868 :  Fellows 

8  Lindsay  v.  Harrison,  3  Eng.  311.  v.  Tann,  9  Alab.  1003;   Fears  v.  Brooks, 

*  Apple  V.  Allen,   3   Jones   Eq.    120;     12   Geo.    197;    Waters    v.    Tazewell,  9 
though  see  Bridges  v.  Wilkins,  Id.  342.-      Maryl.  291 ;    Staggers  v.  Matthews,    13 

5  McBride  v.  Smyth,  4  P.  F.  Sm.  245.     Rich.  Eq.  154. 
«  Wells  V.  McCall,  14  P.  F.  Sm.  207  ; 
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benefit  of  women  who  are  either  actually  married,  or  in  imme- 
diate contemplation  of  matrimony,  the  clause  in  regard  to  antici- 
pation is  subject  to  the  same  rules,  and  it  will  be  ineffectual 
except  in  the  two  specified  cases. 

The  law  upon  this  subject  may,  perhaps,  be  summed  up  in  the 
questions  propounded  by  Lewin,  and  in  the  answers  thereto — as 
follows : — 

1.  Can  property  given  to  the  separate  use  of  a  woman  be  dis- 
posed of  by  her  before  her  marriage  ?  This  must  be  answered 
in  the  aflirmative. 

2.  If  the  property  is  not  so  disposed  of,  does  the  separate  use 
clause  come  into  effective  operation  upon  first  and  subsequent 
covertures?    This  must  also  be  answered  in  the  affirmative. 

3.  Is  the  clause  against  anticipation  valid  ?    It  is. 

It  may  be  added  that  under  the  most  recent  English  authori- 
ties, the  trust  for  the  sole  and  separate  use  extends  to  the  abso- 
lute interest  in  personalty,  and  to  the  corpus^  as  well  as  to  the 
income  of  real  estate.^ 

If  a  married  woman  dies  without  having  disposed  of  her  sepa- 
rate estate  by  will,  her  husband,  except  when  controlled  by 
statute,  will  take  the  same  interest  therein  as  he  does  in  her 
legal  or  ordinary  equitable  estates.^ 

108.  Akin  to  trusts  for  the  separate  use  of  married  women, 
are  what  are  known  as  "  pin  money"  trusts. 

Pin  money  may  be  defined  to  be  a  yearly  allowance  settled  by 
the  husband  upon  the  wife,  for  her  clothes  or  other  separate  per- 
sonal expenses  ;  and  its  principal  incident  is  that  its  purpose  is 
expenditure,  and  not  accumulation.  Hence,  if  a  married  woman 
suffers  this  allowance  to  remain  unpaid  for  several  years,  she  will 
be  unable  to  recover  more  than  one  year's  arrears  from  her  hus- 
band or  his  estate ;  for  the  reason  that,  as  this  allowance  is  de- 
signed to  be  appropriated  for  her  personal  expenses,  it  must  be 
presumed  that  if  she  has  not  drawn  upon  this  fund,  she  has  been 
supplied  by  her  husband  from  other  sources,  and  that  it  would 
therefore  be  unjust,  after  he  has  once  supplied  her  wants,  from 
time  to  time,  to  hold  him  responsible  for  the  accumulation  of 
her  allowance,  and  thus,  in  effect,  compel  him  to  pay  it  twice. 

>  Taylor  v.  Meads,  34  L.  J.  Ch.  253.         229;    Faries*    Appeal,    11    Casey,    29; 
*  Stewart    v.   Stewart,    7   Jolms.   Ch.     Perry  oa  Trusts,  I  668  ;  ante,  p.  68. 
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When,  however,  the  wife's  allowance  has,  in  point  of  fact,  been 
paid  short,  she  may  recover  the  accumulations.^  On  the  other 
hand,  where  it  appears  that  the  husband  has  actually  paid  for 
his  wife's  expenses,  she  cannot  even  recover  the  one  year's  arrears. 
Nor  can  the  wife's  executors  recover  from  the  husband  or  his 
estate  even  one  year's  arrears ;  because  the  allowance  is  entirely 
personal  with  the  wife,  and  the  reason  for  its  payment  ceases 
with  her  death. 

The  leading  case  upon  the  subject  is  Howard  v.  Digby,^  where 
the  principles  applicable  to  this  species  of  trust  will  be  found 
discussed. 

109.  It  has  been  already  mentioned,  that  the  right  of  the 
husband  to  his  wife's  property  is  subject  to  this  qualification, 
viz.,  that,  if  for  the  purpose  of  reaching  her  equitable  property 
he  is  obliged  to  go  into  chancery,  equity  will  compel  him  at  her 
request  to  make  a  suitable  provision  for  herself  and  her  chil- 
dren. 

110.  It  had  been  at  first  supposed  that  this  right  of  the  wife 
was  of  a  passive  rather  than  an  active  nature,  and  while  capable 
of  being  enforced  in  a  suit  in  which  the  husband  was  complain- 
ant, and  which  had  been  instituted  by  him  for  the  purpose  of 
getting  in  his  wife's  equitable  choses  in  action^  could  not  be 
actively  asserted  by  the  wife  herself  as  plaintiff.  This  idea  how^- 
ever  was  dissipated  by  the  leading  case  of  Elibank  v.  Montolieu.' 
It  was  there  held  that  the  wife  could  come  into  chancery  as  com- 
plainant for  the  purpose  of  having  a  settlement  made. 

And  the  better  opinion  is  that  the  same  rule  exists  in  the 
United  States.* 

Where,  however,  the  property  out  of  which  a  settlement  is 
sought  is  real  estate,  the  wife,  it  is  said,  cannot  come  in  as  plain- 
tifl:* 

In  the  United  States,  also,  settlements  have,  in  some  cases,  been 

»  Ridoat  V.  Lewis,  1  Atk.  269.  Jeffries,  15  Grat.  863;  and  the  dicta  in 

<  8  Bligh,  ^.  R.  224.  many  cases  cited  in  the  AmericaD  note  to 

*  5  Vesey,  737.  Murray  v.  Lord  Elibank,  1    Lead.    Gas. 

*  Hill  on  Trustees,  682  (4th  Am.  ed.) ;  Eq.  497.     See,  however,  Jackson  v.  Hill, 
Perry  on  Trusts,  i  629;  Kenny  v.  Udall,  25  Ark.  223. 

6  Johns.  Gh.  464 ;  3  Gowen,  590  ;  Dearin        5  Gleaves  o.  Paine,  1  De  G.  J.  &  Sm.  87. 
V.  Fitzpatrick,  Meigs,  550 ;  Poindexter  v. 


'1 


CH.  IV.] 


TRUSTS   FOR   MARRIED   WOMEN. 


121 


compelled,  when  actions  have  been  brought  to  recover  the  wife's 
property  in  the  common  law  courts.^ 

This  equity  is  believed  to  exist  in  all  of  the  United  States 
except  New  Hampshire  and  North  Carolina,  and  it  has  also  been 
recognized  in  the  federal  courts.^  In  those  States  where  the 
property  of  married  women  is  secured  to  them  by  statute,  the 
reasons  for  the  existence  of  this  right  have  passed  away,  and  as 
such  statutes  exist  in  nearly  all  of  the  States  of  the 'Union,  the 
subject  is  not  of  such  practical  importance  as  formerly  f  and  in 
England  also  the  Married  Woman's  Property  Act  of  1870*  has 
greatly  diminished  the  necessity  for  the  application  of  this  doc- 
trine. It  is  still,  however,  proper  to  say  a  few  words  concerning 
the  wife's  "  equity  to  a  settlement"  (as  it  is  termed),  and  to 
notice  how  it  may  be  enforced,  out  of  what  property,  against 
whom,  and  for  whose  benefit. 

When  property  of  a  married  woman  is  vested  in  trustees,  they 
may  with  perfect  safety  hand  over  the  same  to  her  husband,  and 
take  his  receipt  therefor,  except,  of  course,  in  the  case  of  pro- 
perty settled  to  her  separate  use;*  or  where  the  common  law 
rule  has  been  altered  by  statute.  The  trustees  may,  if  they 
choose,  refuse  to  make  payment  to  the  husband ;  who  is  then 
obliged,  in  order  to  get  in  the  fund,  to  come  into  court  and  to 
submit  to  his  wife's  right  to  a  settlement.  In  such  a  case  the 
trustees  will  not  be  liable  to  costs.  The  wife's  equity  to  a  settle- 
ment will  also  be  recognized  by  the  courts,  in  bills  filed  by  the 
creditors  of  the  husband  to  reach  the  wife's  choses  in  action.^ 

If  the  husband  has  become  the  purchaser,  as  it  were,  of  his 
wife's  property  by  settlement  before  marriage,  he  will  not  be 
compelled  to  make  any  allowance  for  her  out  of  her  equitable 


»  Rees  V,  Waters,  9  Watts,  94 ;  Perry 
on  Trusts,  J  629. 

«  Ward  V.  Amory,  1  Curtis,  482  ;  Tuc- 
ker v.  Andrews,  13  tMaine,  124;  Short  v. 
Moore,  10  Verra.  446;  Howard  v.  Moffatt, 
2  John.  Ch.  206;  Wiles  v.  Wiles,  8  Maryl. 
1 ;  Poindexter  v.  Jeffries,  15  Grat.  868; 
Durr  V.  Bowyer,  2  McCord's  Ch.  868; 
Andrews  v,  Jones,  10  Alab.  401  ;  Davis  v. 
Newton,  6  Met.  537.  In  Pennsylvania,  it 
is  enforced  by  preventing  a  recovery  in 
a  legal  action,  unless  upon  the  terms  of 


making  a  suitable  provision  for  the  wife  ; 
Rees  V  Waters,  9  Watts,  94.  In  New 
Hampshire  it  has  not  been  recognized  ; 
Parsons  v.  Parsons,  9  N.  Hamp.  809 ; 
Hill  on  Trustees,  631  C4th  Am.  ed.); 
Notes  to  Murray  v.  Lord  Elibank,  1  Lead. 
Gas.  Eq.  493  (8d  Am.  ed.). 

8  See  Perry  on  Trusts,  §  645,  note  9. 

*  88  and  34  Vic,  c.  93  {suproy  p.  109). 

5  Perry  on  Trusts,  J  627. 

6  Smith  V.  Kane,  2  Paige,  303  ;  1  Lead. 
Cas.  Eq.  496. 
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funds.  In  such  a  case  he  is  considered  to  have  acquired  a  right 
to  the  whole  of  his  wife's  fortune,  not  only  by  virtue  of  his  mari- 
tal right,  but  by  purchase  for  value.^  This  rule,  however,  does 
not  apply  to  property  which  the  feme  acquires  subsequent  to  the 
coverture,  and  which  is  not  included  in  the  contemplated  settle- 
ment. Out  of  this  property  she  is  entitled  to  her  equity  to  a 
settlement.^  Nor  will  the  feme  be  deprived  of  this  equity  by  a 
voluntary  settlement  after  marriage.' 

The  wife  cannot  claim  a  settlement,  if  she  has  an  adequate 
provision  already.* 

If  a  woman  at  the  time  of  her  marriage  owes  more  than  the 
amount  of  her  property,  she  will  not  be  entitled  to  a  settlement  f 
but  if  the  property  exceeds  the  amount  of  her  debts,  she  may  be 
entitled  to  a  settlement  after  provision  has  been  made  for  the 
payment  of  her  debts.* 

A  married  woman  may  preclude  herself  from  claiming  her 
equity  to  a  settlement  by  fraud,'^  or  by  improper  conduct,  such 
as  adultery.^ 

111.  The  wife  may  waive  her  right  to  a  settlement,  unless  her 
children  have  already  acquired  an  interest  therein.  This  waiver 
takes  place  on  a  separate  examination  of  the  wife,  by  which  it 
is  ascertained  that  her  consent  is  given  of  her  own  free  will,  and 
is  not  obtained  from  her  by  fraud  or  force.^  This  consent  cannot 
be  taken  if  the  wife  is  an  infant.^^ 

112.  It  is  well  settled  that  the  equity  to  a  settlement  will 
attach  to  real  estate,  and  to  chattels  real  as  well  as  to  personal 
property ;  and  it  will  attach  to  any  property  which  becomes 

^  Perry  od   Trusts,  {   635 ;  Erskine's  '  Lush's  Trusts,  L.  R.  4  Ch.  App.  591. 

Trusts,  1  K.  &  J.  302.  ^  Carr  v,  Eastabrooke,  4  Ves.  146;  In 

i  Garforth  v.  Bradley,  2  Ves.  677.    See  re  Lewin*8  Trust,  20  Beay.  378. 

Matter  of  Beresford,  1  Desaus.  263.  ■  Beaumont  v.  Carter,    32  Beay.  686 ; 

'  Hill  on  Trustees,   409;  though   see  1  Lead.  Cas.  Eq.  468  (4th  Eng.  ed.).     Ex- 

Dunkley  v.  Duukley,  2  De   6.  M.  &  G.  aminations  of  a  similar  character  are  pre- 

390;  and  Matter  of  Beresford,  1  Desaus.  scribed  by  statute  in  many  States  where 

263.  a  conveyance  of  the  real  ebtate  of  Sk/eme 

*  Notes  to  Murray  v.  Lord  Elibank,  1  covert  is  made. 

Lead.  Cas.  Eq.  472.  ">  Stubbs  v.  Sargon,  2  Beay.  496 ;  Abra- 

*  Bonner  v.  Bonner,  17  Beav.  86.  ham  v.  Newcombe,  12  Sim.  566.       See, 
6  Barnard   v.  Ford,  L.  R-   4  Ch.  App.     however,  Jennings  v.  Jennings,  2  Heisk. 

247.  28. 
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the  subject  of  an  equitable  suit,  even  though  it  is  legal  in  its 
nature.^ 

The  equity  to  a  settlement  exists  in  respect  of  the  wife's  life 
interest  as  against  an  insolvent  or  bankrupt  husband,  or  as 
against  his  general  assignee  in  bankruptcy  or  insolvency.'  But 
not  as  against  her  husband  who  supports  her ;  or  as  against  his 
particular  assignee  for  value,^  even  if  he  does  not  support  her. 
The  assignment  of  the  wife's  life  interest  will  be  good  only 
during  coverture,  and  will  not  bind  her  if  she  survives. 

The  court  will  not  order  a  settlement  of  reversionary  personal 
property  of  the  wife.* 

The  court  will  not  ordinarily  settle  the  whole  fund  upon  the 
wife.  A  half  is  considered  a  fair  settlement.*  The  whole  may, 
however,  be  settled  under  special  circumstances.^ 

113.  This  equity  is  enforceable  as  against  the  husband  and  all 
persons  claiming  under  him,  whether  they  are  assignees  for 
value,^  or  voluntary  assignees,  or  assignees  in  bankruptcy.  And 
this  equity  is  paramount  to  the  right  of  set-oft*  which  an  executor 
or  administrator,  from  whom  a  legacy  or  distributive  share  wa^ 
due  to  the  wife,  has  by  reason  of  any  indebtedness  of  the  hus- 
band to  the  estate.^  This,  however,  must  be  subject  to  the  quali- 
fication noticed  above,  that  where  the  interest,  out  of  which  the 
settlement  is  sought,  is  a  life  estate,  it  cannot  be  enforced  as 
against  the  husband  if  he  supports  the  wife,  or  against  his  par- 
ticular assignee  for  value.  The  reason  of  this  exception  is  that 
the  assignment  of  the  life  estate  will  be  good  only  during  cover- 
ture. 

The  equity  to  a  settlement  is  the  privilege  of  the  wife,  and 
can  be  enforced  only  by  her,  and  may  be  waived  by  her  after  a 
separate  examination.  Nevertheless,  when  made  it  will  enure 
to  the  benefit  of  the  children.  The  children,  however,  cannot 
assert  the  right  themselves;  and  if  the  wife  dies  before  decree, 
the  husband  will  take.* 

»  Perry  on  Trusts,  §  633.  *  Osborn  v.  Morgan.  9  Hare,  432. 

«  Sturgisv.  Champneys,  6  My.  &Cr.  97;         *  1  Lead.  Cas.  Eq.  464  (4th  Eng.  ed.). 
Vaugban  v.  Buck,  1  Sim.  N.  S.  284.     See        «  Perry  on  Trusts,  J  636. 
Beemau  v.  Cowser,  22  Ark.  429 ;  Perry        '  Maoaulay  v.  Philips,  4  Ves.  19. 
on  Trusts,  J  634.  8  i    Lead.    Cas.    Eq.    3G4 ;    Perry   on 

»  Tidd  V.  Lister,  10  Hare,  140;  3  De  Trusts,  J  632. 
G.  M.  &  G.  857.     See  Sims  v.  Spaulding,         »  Perry  on  Trusts,  J  627  ;  1  Lead.  Cas. 

2  Duvall,  121.  Eq.  376. 
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When  a  person  has  committed  a  contempt  by  marrying  a 
ward  of  the  court,  the  court  will  order  a  settlement  of  her  pro- 
perty to  be  made ;  and  under  such  circumstances  the  settlement 
will  be  made  to  embrace  her  property  of  all  kinds,  legal  as  well 
as  equitable,  and  will  generally  be  of  the  whole  estate.^  So, 
when  the  husband  has  misbehaved,  or  has  become  utterly  in- 
solvent, settlements  of  purely  legal  property  have  been  enforced. 
These  cases  proceed  upon  somewhat  difterent  doctrines,  however, 
from  the  pure  equity  to  a  settlement  already  considered.^ 

114.  In  considering  the  equitable  doctrines  which  are  applica- 
ble to  the  property  of  married  women,  the  subject  of  gifts  from 
the  husband  to  the  wife  requires  to  be  noticed. 

The  existence  of  a  married  woman  being  supposed  to  be 
merged  in  that  of  her  husband,  a  conveyance  from  the  latter  to 
the  former  at  common  law  is  of  no  eiFect. 

Deeds  which  operate  at  common  law,  and  not  under  the 
statute  of  uses,  pass  no  title  to  the  wife. 

In  equity,  however,  the  rule  is  otherwise.  Gifts  from  the 
husband  to  the  wife  will  be  upheld,  and  if  the  legal  title  does 
not  pass  out  of  the  former,  he  will,  nevertheless,  be  considered 
to  be  a  trustee  for  his  wife,  and  the  transaction  will  be  upheld 
as  a  settlement.  Equity,  however,  while  upholding  the  gift, 
has  thought  it  right  to  attach  to  it  this  qualification,  viz.,  that 
the  settlement  must  be  a  reasonable  one.  Equity  will  not  assist 
the  husband  to  impoverish  himself  for  the  sake  of  his  wife.  To 
do  so  would  be  to  injure  his  credit,  and  to  act  unfairly  towards 
those  who  might  afterwards  become  his  creditors.  The  settle- 
ment, therefore,  must  not  be  actually  fraudulent;  that  is,  it 
must  not  be  made  while  he  is  in  embarrassed  circumstances, 
or  about  to  engage  in  a  hazardous  business,  or  in  any  way  be 
calculated  to  deceive  and  injure  bona  fide  creditors;  and  it  must 
be  a  reasonable  proportion  of  his  estate.  What  that  proportion 
is,  does  not  appear  to  be  definitely  settled.^ 

*  1    Lead.   Cas.    Eq.   496;    Perry   on  son,  1  Hals.  Ch.  389.     In  some  States, 

Trusts,  J  631.  jurisdiction  in  divorce  is  made  a  head  of 

2  Perry  on   Trusts,  J   631.      In   some  equitable  relief.    See  statutes  cited,  an/e, 

cases  in  the  United  States   maintenance  p.  18,  et  seq, 

in  the  nature  of  alimony  has  been  decreed  ^  Sims  v.  Rickets,  35  Ind.  1 31  ;  Benedict 

by  courts  of  equity.     Purcell  r.  Purcell,  v.   Montgomery,   7   Watts  &  Serg.  238; 

4  lien.  &  Munf.  607;  Paterson  v.  Pater-  Coates  r.  Gerlach,  8  Wright  (Pa.),  43. 
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Contracts  between  husband  and  wife  will  sometimes  be  en- 
forced in  equity.^  And  although,  at  common  law,  contracts 
between  a  man  and  woman  would  be  extinguished  by  subse- 
quent intermarriage,  yet  in  equity  the  parties  will  be  com- 
pelled to  execute  them.  Of  such  contracts  illustrations  may  be 
found  in  antenuptial  contracts,  made  without  the  intervention 
of  trustees.' 

115.  Before  leaving  the  subject  of  trusts  for  married  women, 
it  will  be  proper  to  say  a  few  words  upon  a  kindred  topic, 
namely,  contracts  for  separation  between  husband  and  wife. 

It  has  been  decided  by  the  highest  authority  and  in  many 
cases  that  agreements  (or  future  separation  are  invalid,  and  such 
must  be  considered  as  the  settled  law  both  in  England  and  in 
the  United  States.' 

But  agreements  for  immediate  separation,  although  formerly 
discountenanced  as  against  the  policy  of  the  law,  are  now  sus- 
tained in  England,  and  are  looked  upon  with  more  favor  in  this 
country.  In  Wilson  v,  Wilson,^  it  was  decided  by  the  House  of 
Lords  that  the  court  of  chancery  might  compel  parties  to  arti- 
cles for  an  agreement  of  separation,  to  execute  a  deed  in  pursu- 
ance thereof.  The  agreement,  however,  must  be  founded  on  a 
sufficient  consideration  f  and  the  deed  to  be  executed  must  not 
contain  any  conditions  contrary  to  law,  or  in  contravention  of 
public  policy.® 

A  covenant  not  to  sue  for  the  restoration  of  conjugal  rights  is 
a  proper  covenant  to  insert  in  a  deed  of  separation,  executed  under 
a  decree  of  the  court,  which  directs  articles  of  separation  to  be 

«  Tennison  v.   Tennison,  46  Mo.  77;  lected;  Hill  on  Trustees,  668, 669  (4th  Am. 

Bradish   v.   Gibbs,    3    Johns.    Ch.    523;  ed  ) ;  Perry  on  Trusts,  §  672.     In  Hunt 

Livingston  V.  Livingston,  2 /i.  537 ;  More  v.  Hunt,  10  W.  R.  215,  the  subject  will 

V.  Freeman,  Bunb.  R.  205.  be  found  most  clearly  explained  by  Lord 

«  See  Neves  v.  Scott,  9  Howard,  1 96 ;  Westbury. 

Imlay   v.    Huntingdon,    20  Conn.    146;  <  1  H.  L.  Cas.  538;  6  Id.  40.    See  also 

West  V.  Howard,  Id.  581 ;  De  Barante  v.  Gibbs  v.  Harding,  L.  R  ,  5  Ch.  App.  336. 

Gott,  6  Barb.  492;    Healy  v.  Rowan,  5  «    Wal^nd    v,    Walroud,    Johns.    18; 

Grat.  414;  Story's  Eq.  J  1370.  Beach  v.  Beach,   2  Hill,  260;  Griffin  v. 

*  Westmeath  v.  Westmeath,  1  Dow  &  Banks,  37  New  York,  623. 

C.  519.     Note  to  Stapilton  v.  Stapilton,  ^  Vanstttart  v.  Vansittart,  2  De  G.  & 

2  Lead.  Cas.  £q.  855  (4th  Eng.  edition),  Jo.  255. 
where   the   English   authorities  are  col- 
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carried  out ;  and  such  a  covenant  will  be  enforced  by  an  injunc- 
tion restraining  the  husband  from  suing.^  And  an  injunction 
will  be  granted  to  restrain  a  husband  from  molesting  his  wife, 
or  a  wife  from  molesting  her  husband,  contrary  to  covenants 
contained  in  deeds  of  separation.'  Whether  an  inj  unction  would 
be  granted  to  restrain  proceedings  for  a  restitution  of  conju- 
gal rights,  when  there  has  been  merely  an  agreement  for  articles 
of  separation,  seems  to  be  doubtful.' 

It  is  well  settled  that  when  a  separation  deed  has  been  actually 
executed,  the  court  will  enforce  any  of  its  stipulations  which  are 
in  accordance  with  law.* 

Some  of  the  more  recent  authorities  in  this  country  have  fol- 
lowed the  ruling  in  Wilson  v.  Wilson.  Thus,  in  Pennsylvania, 
Ohio,  and  Indiana,  the  law  in  that  case  has  been  expressly  recog- 
nized ;'  and  the  doctrine  appears  to  be  approved  in  Vermont/ 

In  other  States,  however,  it  has  been  held  that  equity  will 
refuse  to  decree  specific  performance  of  separation  articles.^ 

In  England,  and  in  some  of  the  United  States,  the  intervention 
of  a  trustee  in  a  separation  deed  does  not  now  appear  to  be  neces- 
sary f  but  in  other  States  the  decisions  are  the  other  way.^ 

»  Hunt  V.  Hunt,  10  W.  R.  215,  where  i  See  Charaplin  v.  Champlin,  1  Hoff.  Ch. 

the  subject  is  elaborately  examined   by  65;  Simpson  v.  Simpson,  4  Dana.   140; 

Lord  Westbury  ;  Wilson  v.  Wilson,  1  H.  Rogers  v.  Rogers,  4  Paige,  618:  Carter 

L.  Cas.  538.    See,  also,  Williams  r.  Daily,  v.  Carter,  14  Sm.  &  Marsh.  69;  McCrock- 

L.  R.  2  Eq.  781.  lin  v.  McCrocklin,  2  B.  Mon.  370;  Collins 

«  Sanders  v.    Rodway,  16  BeaT.  207;  v.  Collins,  Phillips  Eq.  163;  Hill  on  Trus- 

Flower  v.  Flower,  20  W.  R.  231.  tees,  669  (4th  Am.  ed.). 

*  See  the  remarks  of  Lord  St.  Leonards  ^  Frampton  v.  Frampton,  4  Beav.  294  ; 
in  Wilson  v.  Wilson,  6  H.  L.  Cas.  69,  60;  Button  v.  Duey,  3  Barr,  100 ;  Barron  v, 
and  of  Lord  Chelmsford  in  Vansittart  v.  Barron,  24  Verm.  876. 

Vansittart,  2  De  G.  &  Jo.  255.  •  Bettle  v.  Wilson,  14  Ohio,  257  ;  Car- 

*  See  Vansittart  t\  Vansittart,  2  De  G.  son  v.  Murray,  3  Paige,  483  ;  Tourney  v. 
&  Jo.  266.  Note  to  Stapilton  v.  Stapil-  Sinclair,  8  How.  (Miss.)  324;  Watkina  v. 
ton,  2  Lead  Cas.  Eq.  863.  Watkins,  7  Yerg.  283 ;  Simpson  v.  Simp- 

6  Hitner's   Appeal,  4  P.  F.  Sm.  114;  son,  4  Dana,   140;  Carter  r.  Carter,  14 

Thomas  v.  Brown,  10  Ohio  St.  250;  Dut-  Sm.  &  M.  59;   Hill   on   Trustees,    669; 

ton  V.  Dutton,  30  Indiana,  456.*  (4th  Am.  ed.)  ;  Perry  on  Trusts,  J  673. 

*  See  Barron  v.  Barron,  24  Verm.  875. 
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116.  UncertaiDty  in  the  object  a  charac- 
teristic of  a  charitable  pse. 

117.  Importance  of  charitable  uses. 

118.  Origin  of  charitable  uses;    Vidal  y, 

OirarcTt  Executors. 

119.  Statute  of  Eliiabeth. 

120.  Classification  of  charitable  gifts;  Qifts 

for  eleemosynary  purposes. 

121.  Qifts  for  educational  purposes. 

122.  Gifts  for  religious  purposes. 

123.  Gifts  for  public  purposes. 

124.  Definitions  of  a  charitable  use  ;  Mr. 
Binney*s  definition ;  Jackson  t.  Phil- 
lips. 


125.  Characteristics  of  a  charitable  use; 
uncertainty  of  the  object. 

126.  The  Q^/>re*  doctrine. 

127.  Jackson  t.  Phillips. 

128.  Oy  pres  doctrine  in  England,  preroga- 
tive and  judicial. 

129.  Soundness  of  the  latter  doctrine. 

130.  Rules  in  the  dififerent  States. 

131.  Nature    of   the    uncertainty   which 

should  avoid  a  charitable  gift. 

132.  Resulting  trusts  in  cases  of  charita- 
ble gifts ;   T^etford  School  Case. 

133.  Perpetuities  and  Accumulations. 

134.  Statutes  of  Mortmain. 


116.  It  has  already  been  said  that  three  things  are  necessary 
to  raise  a  valid  trust — sufficient  words  to  create*it,  a  definite 
subject,  and  a  certain  or  ascertained  object.  To  this  rule  there 
is  a  very  noticeable  exception  in  the  case  of  trusts  for  charitable 
uses,  wherein  the  trust  will  be  sustained  although  the  objects  to 
be  benefited  may  not  be  defined  with  that  precision  which  would 
be  requisite  in  trusts  of  an  ordinary  and  private  description. 
Uncertainty  in  the  object  is  one  of  the  characteristics  of  a 
true,  technical,  charitable  use,  because  if  the  beneficiaries  are  de- 
fined with  precision,  the  ordinary  doctrines  of  equity,  which  have 
been  already  referred  to,  would  be  sufficient  to  support  them. 

It  is  when  a  trust  which,  if  it  were  for  an  individual,  would 
fail  for  want  of  certainty  in  the  object,  is  supported  in  equity 
because  it  is  for  a  charity,  that  the  term  charitable  use  is  to  be  in 
strictness  applied.  A  trust  for  a  charity  which  is  declared  with 
the  same  certainty  in  all  respects  as  ordinary  trusts,  is,  of  course, 
capable  of  being  sustained  by  the  ordinary  rules  of  property  ;* 

I  Thus  a  deTise  to  a  corporation  to  dis*     a  vested  right  to  each  of  the  cestuis  qui 
tribute  the  rents  among  twenty-four  per-     trust.     Liley  v.  Iley,  1  Hare,  580. 
sons  named,  is  not  charitable,  but  it  gives 
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but  a  trust  which,  according  to  those  rules,  would  fail  for  uncer- 
tainty, is  upheld  in  chancery  when  the  beneficiaries  are  objects 
of  charity,  and  is  then  a  charitable  use.^ 

117.  Trusts  for  charitable  uses  have  occupied  a  large  share  of 
the  attention  of  courts  of  chancery  both  in  England  and  in  this 
country ;  and  it  is  perhaps  not  too  much  to  say  that  in  the  fede- 
ral courts,  and  in  the  tribunals  of  many  of  the  States  of  the 
Union,  the  questions  which  grow  out  of  the  doctrine  of  charitable 
uses  have  been  discussed  with  a  degree  of  industry,  of  learning, 
and  of  research,  that  can  scarcely  be  paralleled  in  the  annals  of 
jurisprudence.  A  reference  to  the  reports  of  the  great  cases  in 
which  the  wills  of  Stephen  Girard,  of  Sarah  Zane,  and  of  Fran- 
cis Jackson  were  construed,  will  be  sufficient  to  bear  out  the  cor- 
rectness of  this  assertion.^ 

118.  These  trusts  had  been  at  one  time  supposed  both  in 
England  and  in  this  country  to  owe  their  origin  to  the  statute  of 
43  Elizabeth,  c.  4,  commonly  known  as  the  statute  of  charitable 
uses ;  which  was  in  point  of  fact  an  act  designed  merely  to  hunt 
up  existing  charities  and  enforce  their  administration ;  but 
which,  because  it  enumerated  certain  trusts  as  charitable,  came 
to  be  referred  to  as  the  origin  of  the  jurisdiction  of  chancery 
over  charitable  uses,  and  as  defining  those  uses  which  were  to 
be  considered  charitable.  This  opinion  existed  in  England,^  and 
was  adopted  in  the  United  States  in  the  case  of  the  Trustees  of 
the  Baptist  Church  v.  Hart's  Executors.*  In  1844,  however,  in 
the  great  case  of  Vidal  v.  Girard 's  Executors,*  this  opinion  was 
shown  to  be  erroneous.  In  his  celebrated  argument  in  that  case, 
Mr.  Binney,  one  of  the  counsel  for  the  will  of  Stephen  Girard, 
showed,  by  reference  to  the  proceedings  of  the  Court  of  Chancery 
in  the  time  of  Queen  Elizabeth  (which  had  been  published  by 
order  of  the  record  commission),  that  that  tribunal  had  exercised 

•  Jackson  r.  Phillips,  14   Allen,  650;  Ravenel,  17  Howard,  387;  Perin  v.  Carey, 

Perry  on  Trusts,  J  687.  24    Howard,  603 ;    Lorings   v.    Marsh,  6 

»  Vidal  V.  Girard's  Executors,  2  How-  Wallace,  337  ;  Gallego's  Exrs.  v.  Att.  Gen. 

ard,  128;  Philadelphia  v.  Girard's  Heirs,  8  Leigh,  450;  Witman  v.  Lex,  17  Serg. 

9  Wright,  27  ;  Magill  v.  Brown,  Brightly,  &  Rawle,  88 ;  Methodist  Church  v.  Rem- 

350;  Jackson  V.  Phillips,  14  Allen,  639.  ington,  I  Watts,  218. 

ISee,  also,  Baptist  Association  v.  Hart's  ^  1  Spence's  £q.  589. 

Exrs.,  4  Wheaton,  1  ;  Ingles   v.    Sailors'  «  4  Wheaton,  1. 

Snug  Harbor,  8  Peters,  99;  Fontain  v.  «  2  Howard,  128. 
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jurisdiction  over  trusts  of  tliis  description  prior  to  the  passage 
of  the  statute  of  charitable  uses.  The  cases  mentioned  in  the 
report  of  the  record  commission  are  about  fifty  in  number ;  and, 
although -as  to  some  of  them  it  may  not  be  satisfactorily  demon- 
strated that  they  were  instances  of  charitable  uses,  yet,  upon  the 
authority  of  these  precedents,  it  is  now  settled  that  the  jurisdic- 
tion of  chancery  upon  this  subject  does  not  depend  upon  the 
statute,  but  existed  independently  of,  and  prior  to,  that  enact- 
ment. 

In  his  struggle  with  the  pope,  Henry  VIII.  was  obliged  to 
attack  many  charitable  institutions  for  the  purpose  of  asserting 
the  power  of  the  crown  as  against  the  claim  of  papal  supremacy ; 
and  hence  many  charities  were  abolished  by  statute.^  But  in  the 
reign  of  Elizabeth,  after  the  conflict  for  ecclesiastical  supremacy 
had  been  settled  in  favor  of  the  English  monarch,  and  the  sue-* 
cess  of  the  Reformation  had  been  assured,  the  necessity  for  insti- 
tutions of  an  eleemosynary  character  began  to  re-assert  itself, 
and  several  statutes  were  passed  for  the  purpose  of  restoring  and 
encouraging  charitable  foundations.'  These  acts  finally  culmi- 
nated in  the  year  1601,  in  the  statute  of  charitable  uses,  already 
mentioned.' 

The  question  as  to  the  origin  of  the  jurisdiction  upon  this 
subject  has  this  practical  importance — viz.,  that  in  those  States 
where  the  statute  of  Elizabeth  is  not  in  force  or  has  not  been 
adopted,  the  right  of  courts  of  equity  to  assume  control  over 
questions  of  this  kind  must  depend  upon  their  original  jurisdic- 
tion. 

119.  While,  however,  the  statute  of  Elizabeth  is  not  to  be 
regarded  as  the  origin  of  charitable  uses,  it  has  always  been  ' 
looked  to  as  furnishing  a  definition  of  what  uses  are  to  be  con- 
sidered as  charitable.  Although  in  those  States  in  which  the 
statute  is  not  in  force  the  courts  will  not  confine  themselves  to 
the  objects  enumerated  in  the  statute.*  These  uses  are  set  forth 
in  the  preamble  to  the  statute,  and  are  as  follows :  "  The  relief 
of  aged,  and  impotent,  and  poor  people;  the  maintenance  of  sick 

»  Perry  on  Trusts,  J  691.  6;  43  /</.,  c.  2  and  3.    Perry  on  Trusts,  J  ^ 

«  1  Eliz.,  c.  4,  II  84,  85,  40 ;  8  Id.,  c.     691. 
11 ;  85  Id.,  c  8 ;  39  Id.,  c.  4, 21 ;  31  Id,,  c.         »  43  Elii.,  c.  4 ;  Perry  on  Trusts,  2  692. 

*  Wituian  v.  Lex,  17  S.  &  R.  88.  ^ 
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and  maimed  soldiers  and  mariners ;  schools  of  learning ;  free 
schools ;  scholars  in  universities ;  houses  of  correction ;  repairs 
of  bridges,  ports,  havens,  causeways,  churches,  sea-banks,  and 
highways ;  the  education  and  preferment  of  orphans ;  the  mar- 
riages of  poor  maids;  supportation  and  help  of  tradesmen, 
handicraftsmen,  and  persons  decayed  ;  the  relief  or  redemption 
of  prisoners  or  captives ;  and  aid  or  ease  of  any  poor  inhabitants 
concerning  the  payment  of  fifteenths,  setting  out  of  soldiers,  and 
other  taxes."  In  addition  to  the  above,  many  other  objects 
have  been  decided  to  be  charitable,  because  they  were  analogous 
to  those  mentioned  in  the  statute,  and  were  considered  to  be  in 
conformity  with  the  spirit  of  the  preamble,  or,  in  other  words, 
although  not  within  the  strict  letter  of  the  statute,  they  have 
been  held  to  fall  within  its  "equity."  Thus  a  gift  for  the 
"  advancement  of  the  Christian  religion  among  infidels"  is  a 
good  charity.*  So  is  a  gift  for  repairing  a  church;^  for  building 
an  organ-gallery  f  for  repairing  a  parsonage  ;*  or  for  the  "  worship 
of  God."*  A  gift  for  purposes  of  education  is  a  charity  f  and  so 
is  a  gift  to  a  town  for  public  improvements.^  On  the  other 
hand,  trusts  "  for  the  political  restoration  of  the  Jews  to  Jeru- 
salem ;"^  "  to  secure  the  passage  of  laws  granting  women  a  right 
to  vote  and  hold  office  ;"*  "  for  a  corporation  to  enable  it  to  keep 
a  larger  supply  of  corn  in  London  for  the  market  ;"^^  "  to  build  a 
monument,  tomb,  or  vault  for  the  donor ;""  are  illustrations  of 
gifts  which  have  been  determined  not  to  be  charities.  A  gift 
for  *'  charity"  or  for  "  charitable  purposes,"  without  adding  more, 
is  a  good  charitable  bequest ;"  and  so  is  a  gift  to  a  charitable 
association,  although  no  charitable  use  is  designated.*^ 

120.  The  purposes  for  which  charitable  gifts  may  be  made  are 


»  Att.  Gen.  v,  William  and  Mary's 
College,  1  Ves.  Jr.  246. 

«  AU.  Gen.  v.  Ruper,  2  P.  Wms.  125. 

>  Att.  Gen.  v.  Oakayer,  1  Ves.  Sr.  536. 

«  Legard  r.  Hodges,  3  Bro.  C.  C.  441. 

6  Att.  Gen.  r.  Pearson,  3  Meriv.  353. 

8  Vidal  t>.  Girard ;  Whicker  v.  Hume, 
7  H.  L.  Cas.  124;  Smithsonian  Inst 
Case,  7  H.  L.  Cas.  155  (cited). 

T  Att  Gen.  v.  Heelis,  2  S.  &  St  67. 

*  Habershon  v,  Vardon,  7  £ng.  L.  and 
Eq.  228 ;  4  De  G.  &  Sm.  467. 


•  Jackson  v.  Phillips,  14  Allen,  571. 

'0  Att  Gen.  v.  Haberdashers'  Company, 
1  My.  &  K.  420. 

"  Hoare  v,  Osborne,  L.  R.,  1  Eq.  585 ; 
though  see  Adam  v.  Cole,  G  Beay.  353. 

"  Legge  V.  Afigill,  Turn.  &  Russ.  265,  n. ; 
Mills  V.  Farmer,  19  Ves.  483 ;  1  Mer. 
65;  Perry  on  Trusts,  J  705;  Hill  on 
Trustees,  452. 

1*  Eyangelical  Ass'n's  Appeal,  11  Casey, 
316. 
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SO  numerous  that  it  is  almost  impossible  to  classify  them ;  never- 
theless, the  four  following  heads,  without  including  all  possible 
charitable  bequests,  may  be  said  to  embrace  a  large  majority  of 
them : — 

1.  Gifts  for  strictly  eleemosynary  purposes,  such  as  '*  to  the 
poor,"^  "  to  a  parish,"^  "  for  releasing  poor  debtors,"'  "  for  a  hos- 
pital,"* "  for  orphans,"^  "  for  the  benefit  of  fugitive  slaves,"* "  for 
poor  relations,"'  or  "  for  the  relief  of  Indians."® 

121.  2.  Gifts  for  educational  purposes:  as  to  a  college  for  edu- 
cating orphans,'  for  advancement  of  learning,^^  for  the  diffusion 
of  knowledge  among  the  working  classes,"  to  erect  a  free  gram- 
mar school,"  or  .to  promote  the  moral,  intellectual,  and  physical 
instruction  of  a  city,"  to  increase  the  salaries  of  teachers,"  or 
for  the  foundation  of  scholarships  and  fellowships.^* 

122.  3.  Gifts  for  religious  purposes:  as  for  the  advancement 
of  Christianity  among  the  infidels,^^  for  the  dissemination  of  the 
gospel,^'  for  foreign  missions,^^  for  distributing  Bibles  and  relig- 
ious tracts,^*  for  the  benefit  of  ministers  of  the  gospel,^  and  for 
building,  ornamenting,  or  repairing  churches.**    It  may  be  here 

>  Att.  Gen.  v.  Matthews,  2  Ley.  167 ;  (the  Smithsonian  Institution  case),  cited 

Howard  v.  American  Peace  Society,  49  in  this  case. 

Maine,  288 ;  Heuser  v.  Harris,  42  111.  426.  »  Sweeney  v.  Sampson,  6  Ind.  466. 

«  Att.  Gen.  r.  Blizard,  21  Beav.  238;  «   Hadley    v.    Hopkins   Academy,    14 

Att.  Gen.  v.  Old  South  Society,  13  Allen,  Peck.  240;    State  v.  McGowen,  2  Ired. 

474;  State  v.  Gerard,  2  Ired.  Eq.  210;  Eq.  9. 

Shotwell  V.  Mott,  2  Sand.  Ch.  46  ;  Over-  »»  Lowell's  Appeal,  22  Pick.  216  ;  Pick- 
seers  V,  Tayloe,  Gilm.  336.  ering  v.  Shotwell,  10  Barr,  27. 

•  Att.  Gen.  v.  Ironmongers*  Co  ,  2  My.  •*  Price  v.  Maxwell,  4  Casey,  23. 

&  K.  676.  '6    Rex  v,  Newman,  1  Ley.  284 ;    Att 

*  Corp.  of  Reading  v.  Lane,  Duke,  81 ;    Gen.  v.  Andrew,  3   Ves.   683 ;    Case  of 
Att.  Gen.  v.  Kell,  2  Beay.  675.  Jesus    Col.,    Duke,    78 ;    Att.    Gen.    v. 

»  Vidal  V.  Girard's  Exrs.,  2  Howard,  128.     Bowyer,  3  Ves.  714. 

«  Jackson  v.  Phillips,  14  Allen,  671.  '«  Att.  Gen.  v.  William  and  Mary's  Col- 

7  Brunsden  v.  Woolridge,  Amb.  507 ;     lege,  1  Ves.,  Jr.  243. 

Swasey  v.  American  Bible  Soc,  67  Maine,  '7  Att.  Gen.  v.  Wallace,  7  B.  Mon.  611  ; 

627  ;  Smith  v.  Harrington,  4  Allen,  666.  Burr  v.  Smith,  7  Verm.  241. 

8  Magill  V.  Brown,  Brightly,  847.  »  Bartlet  v.  King,  12  Mass.  637 ;  Fair- 

9  Vidal  V,  Girard's  Exrs.,  2  Howard,  banks  v.  Lamson,  99  Mass.  638. 

128;  Miller  v.  Atkinson,  63  N.  C.  637.        »»  Att.  Gen.  v.  Stepney,  10  Ves.  22; 

See,  also.   Paschal  v.   Acklin,   27   Tex.  Winslow   v.    Cummings,    8   Cush.    358; 

173;  Miller  V.  Porter,  3  P.  P.  Sm.  292.  Bliss  v.   American   Bible  Soc,  2   Allen, 

10  Whicker  v,  Hume,  1  De  G.  M.  &  G.  834;   Pickering  v.  Shotwell,  10  Barr,  23. 
606;  7  H.  L  Cas.  123.     See  the  Presi-        »  Att.  Gen.  v.  Gladstone,  13  Sim.  7. 
deut  of  the  United  States  v.  Drummond        ^^  See  cases  cited,  tuproj  p.  130,  notes. 
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observed  that  the  only  religious  use  which  is  mentioned  in  the 
statute  of  Elizabeth  is  that  for  "  repairs  of  churches ;"  but  bequests 
for  religious  and  pious  purposes  have  always  been  considered 
within  the  equity  of  the  statute,  and  have  always  been  upheld.^ 
It  may  also  be  mentioned  here  that  in  England  gifts  for  supersti- 
tious uses,  that  is,  religious  uses,  which,  according  to  the  English 
ecclesiastical  law,  were  illegal  (as,  for  example,  the  maintenance 
of  a  priest  to  pray  for  the  soul  of  the  donor),  were  void.  But  in 
the  United  States  there  are  no  uses  which  can  be  denominated 
superstitious.^  A  trust,  however,  for  an  infidel  society  cannot 
be  sustained.^ 

123.  4.  Gifts  for  erecting  or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burdens  of  government  ;*  and 
under  this  head  may  be  comprehended  all  trusts  for  the  building 
or  repair  of  bridges,  ports,  causeways,  sea-banks,  for  paving, 
cleansing,  and  lighting  a  town,  for  erecting  town  houses,  and 
bequests  of  a  like  character.^ 

It  may  be  remarked  here  that  when  the  subject  of  the  trust 
is  not  the  result  of  a  gift,  but  of  a  contract  or  a  statute,  the  use 
will  not  be  a  charitable  one,  for  charity  is  necessarily  based 
upon  the  idea  of  bounty,  and  cannot  be  predicated  of  an  agreement 
to  devote  money  to  a  benevolent  object,^  or  of  an  assessment 
under  a  statute.^ 

124.  From  the  above  statement  of  the  objects  which  have 
been  considered  charitable  uses,  it  will  be  perceived  that  it  is 
a  task  of  no  little  difficulty  to  give  a  definition  of  a  charitable 
use  which  shall  be  at  the  same  time  accurate  and  comprehensive. 

The  definition  given  by  Sir  "William  Grant®  is  that  those 
purposes  are  considered  charitable  which  are  enumerated  in 
the  statute  of  43  Elizabeth,  or  which,  by  analogy,  are  deemed 
within  its  spirit  and  intendment;  but  it  has  been  justly  re- 

•  Perry  on  Trusts,  J  701.  Perry  on  Trusts,  J  704;  Thomas  v.  Ell- 
t   Methodist  Church  v.   Remington,   1     maker,  1  Pars.  £q.  98 ;  Beaumont  v.  Oli- 

Watts,  218 ;  Gass  v,  Wilhite,  2  Dana,  176 ;     Teira,  L.  R.,  4  Ch.  App.  809. 

Miller  V.  Porter,  8  P.  F.  Sm.  292.  «  Brendle  v.  The  German  Ref.  Cong., 

*  Zeisweiss  v.  James,    18   P.   F.  Sm.     9  Casey,  419. 

465-471.  7  Att.  Gen.  v.  Heelis,  2  Sim.  &  Stu. 

«  Jackson  v.  Phillips,  14  Allen,  666.  77,  per  Sir  J.  Leach,  V.  C. 

s  Coggeshall  v.  Pelton,  7  Johns.   Ch.  ^  In  Morice  v.  the  Bishop  of  Durham, 

292;   MagiU  V.    Brown,   Brightly,   847;  9  Ves.  405. 
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marked  that  this  definition  leaves  something  to  be  desired  in 
point  of  certainty,  and  suggests  no  principle.^ 

Mr.  Binney,  in  his  great  argument  in  the  Girard  Will  Case, 
defined  a  charitable  or  pious  gift  to  be  "whatever  is  given 
for  the  love  of  God,  or  for  the  love  of  your  neighbor,  in  the 
catholic  and  universal  sense — given  from  these  motives  and  to 
these  ends — free  from  the  stain  or  taint  of  every  consideration 
that  is  personal,  private,  or  selfish."^  And  this  definition  has 
been  approved  by  the  Supreme  Court  of  Pennsylvania.*  A  more 
concise  and  practical  rule  is  that  of  Lord  Camden,  adopted  by 
Chancellor  Kent,  by  Lord  Lyndhurst,  and  by  the  Supreme 
Court  of  the  United  States — "  a  gift  to  a  general  public  use, 
which  extends  to  the  poor  as  well  as  the  rich."^  Mr.  Justice 
Grey,  in  the  Supreme  Court  of  Massachusetts,  in  the  case  of 
Jackson  v.  Phillips,  has  defined  a  charity  in  its  legal  sense  as  a 
gift,  to  be  applied  consistently  with  existing  laws,  for  the  bene- 
fit of  an  indefinite  number  of  persons,  either  by  bringing  their 
minds  or  their  hearts  under  the  influence  of  education  or  reli- 
gion, by  relieving  their  bodies  from  disease,  suffering,  or  con- 
straint, by  assisting  them  to  establish  themselves  in  life,  or  by 
erecting  or  maintaining  public  buildings  or  works,  or  otherwise 
lessening  the  burdens  of  government.  It  is  immaterial  whether 
the  purpose  is  called  charitable  in  the  gift  itself,  if  it  is  so 
described  as  to  show  that  it  is  charitable  in  its  nature.* 

This  last  definition,  while  not  perhaps  as  concise  as  could  be 
desired,  is  nevertheless  both  clear  and  comprehensive,  and  has 
already  been  adopted  in  text-books  as  the  most  satisfactory 
definition  of  a  charitable  use.* 

125.  The  nature  of  a  charitable  use  having  been  explained,  it 
will  be  proper  now  to  point  out  the  principal  characteristics  of 
this  trust,  which  have  rendered  it  worthy  t)f  a  separate  consider- 
ation. These  are,  Jirst^  the  uncertainty  of  its  objects ;  and, 
secondly  J  the  perpetuity  of  its  existence.  It  has  already  been 
pointed  out  that  the  chief  characteristic  of  charitable  uses  was 

1  Jackson  v.  Phillips,  14  Allen,  555.  shall  v.  Pelton,  7  Johns.  Ch.  294 ;  Mitford 

«  Vidal  V.  Girard*8  Exrs.,  2  Howard,  v.  Reynolds,  1  Phil.  Ch.  191,  192;  Perin 

128.  V.  Carey,  24  How.  506. 

•  Price  V.  Maxwell,  4  Casey,  35.  «  14  Allen,  555. 

<  Jones  v.  Williams,  Ambl.  652;  Cogge-  ^  Perry  on  Trusts,  J  697. 
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the  fact  that  the  objects  of  the  trust  were  always,  to  a  greater 
or  less  extent,  uncertain  ;*  and  this  characteristic  of  charitable 
uses  has  led  to  a  doctrine  peculiar  to  trusts  of  this  sort,  viz.,  that 
known  as  the  cy  pres  doctrine. 

126.  The  cy  pres  doctrine  has  been  much  discussed,  if  not  a 
little  severely  criticized,  and  in  many  cases  misunderstood.  The 
very  clear  statement  of  the  law  upon  this  subject  by  Mr.  Justice 
Grey  in  Jackson  v.  Phillips,^  has  done  much  to  establish  an  accu- 
rate understanding  of  the  doctrine. 

The  cy  pres  doctrine  is  one  under  which  courts  of  chancery 
act,  when  a  gift  for  charitable  uses  cannot  be  applied  according 
to  the  exact  intention  of  the  donor.  In  such  cases  the  courts 
will  apply  the  gift,  as  nearly  as  possible  {cy  pres\  in  conformity 
with  the  presumed  general  intention  of  the  donor ;  for  it  is  an 
established  maxim  in  the  interpretation  of  wills,  that  a  court  is 
bound  to  carry  the  will  into  effect  if  it  can  see  a  general  inten- 
tion consistent  with  the  rules  of  law,  even  if  the  particular  mode 
or  manner  pointed  out  by  the  testator  cannot  be  followed.^  Good 
illustrations  of  this  doctrine  will  be  found  in  the  Baliol  College 
Case,^  and  in  the  Ironmongers'  Case.^ 

127.  Another  instructive  example  may  be  found  in  the  case 
of  Jackson  v.  Phillips.*  There,  one  of  the  trusts  in  the  will  was 
for  "  the  preparation  and  circulation  of  books  and  newspapers, 
the  delivery  of  speeches,  lectures,  and  such  other  means  as  in 
their  (the  trustees')  judgment  will  create  a  public  sentiment  that 
will  put  an  end  to  negro  slavery  in  this  country,"  and  for  "  the 
benefit  of  fugitive  slaves  escaping  from  the  slave-holding  States." 
After  the  death  of  the  testator,  but  while  the  litigation  upon 
his  will  was  in  progress,  the  amendment  to  the  Constitution  of 
the  United  States  abolishing  slavery  was  adopted.  The  imme- 
diate purpose  for  which  the  bequest  was  designed  having  thus 
failed,  the  case  was  referred  to  a  master  to  report  a  scheme,  cy 

•  Supra,  p.  127.  Gen.  v.  Baliol  Col.,  9  Mod.  407  ;  Att  Gen. 
«  14  Allen.  v.  Glasgow  Col.,  2  Collyer,  666;  1  H.  L. 
3  Jackson  v,  Phillips,  14  Allen,  556;     Cas   800. 

Bartlet  v.  King,  12  Mass.  543;    Inglis  v.        ^  Att.  Gen.  v.  Ironmongers*  Co.,  Cr.  & 

Sailors'  Snug  Harbor,  3  Pet.  117,  118;  Ph.  208. 
Moggridge  v.  Thnckwell,  7  Ves.  69.  «  14  Allen,  571. 

*  Att.  Gen.  v.  Guise,  2  Vern.  266;  Att. 
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pres^  for  the  application  of  the  testator's  bouuty,  and  the  fund 
was  ultimately  applied  to  the  New  England  Branch  of  the 
American  Freedmen's  Union  Commission. 

128.  The  above  cases  will  serve  to  illustrate  the  cy  pres  doc- 
trine in  its  general  aspect.  In  England,  however,  this  doctrine 
appeared  in  two  distinct  shapes.  It  was  in  the  first  place  ap- 
plied in  the  exercise  of  a  royal  prerogative,  delegated  to  the 
chancellor  under  the  sign  manual  of  the  crown  j  and,  in  the 
second  place,  by  the  chancellor  in  the  exercise  of  his  ordinary 
equitable  jurisdiction.  By  virtue  of  the  first  or  prerogative 
power,  the  chancellor  assumed  to  direct  a  scheme  for  the  appli- 
cation of  a  charitable  bequest  when  the  particular  charitable 
use  designed  by  the  testator  was  illegal,  and  therefore  void,  or 
when  the  gift  was  for  an  indefinite  charitable  purpose,  and  no 
trustees  were  named  by  the  donor  to  carry  it  out.^  Thus  where 
a  sum  of  money  was  bequeathed  to  a  Jews'  synagogue,  which 
bequest,  according  to  the  law  of  England,  was  illegal,  it  was 
applied  to  the  benefit  of  a  foundling  hospital.  And  a  bequest 
for  the  education  of  poor  children  in  the  Roman  Catholic  faith 
has  been  disposed  of  by  the  king  under  his  sign  manual.^  It  is 
obvious  that  such  an  extravagant  stretch  of  authority  belongs 
to  the  executive  rather  than  to  the  judicial  department  of 
government ;  but  from  the  circumstance  that  this  power  was  in 
England  exercised  by  a  judicial  officer  (the  chancellor),  it  has 
come  to  be  confounded  with  the  purely  judicial  cy  pres  doctrine, 
and  has  necessarily  tended  to  bring  the  latter  into  some  disre- 
pute.^ The  judicial  cy  pres  doctrine  is  not,  in  fact,  open  to  the 
same  objections  as  the  extraordinary  assumption  of  power  just 
described,  and  within  proper  limits  seems  to  be  a  reasonable  ex- 
ercise of  judicial  discretion.  The  doctrine  is  this:  Where  a 
gift  is  made  to  trustees  for  a  charitable  purpose,  the  general 
nature  of  which  is  pointed  out,  and  which  is  lawful  and  valid 
at  the  time  of  the  death  of  the  testator,  and  no  intention  is  ex- 

'  MoRgridge  V.  Thackwell,  7  Ves.  83.  yiduals,  in  order  to  aroid  the  objection  of 

See  1  Am^Law  Reg.  (N.  S.)  400,  401.  remoteness.     It  was  this  doctrine  which 

*  Story*8  Eq.  Jurisp.,  g  1168.  has  been  condemmed  by  Lord   Eenyon 

3  The  term  cy  pres  has  also  been  used  and  Lord  Eldon.    See  Brudenell  v,  Elwes*, 

to  designate  the  rule  of  construction  which  1  East,  451;   Sugdon  on  Powers,  ch.  9, 

has  sometimes  been  applied  to  executory  sec.  9 ;  Jackson  v.  Phillips,  14  Allen,  574. 
devises  or  powers  of  appointment  to  iudi- 
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pressed  to  limit  it  to  a  particular  institution  or  mode  of  appli- 
cation ;  and  afterwards,  either  by  change  of  circumstances  the 
scheme  of  the  testator  becomes  impracticable,  or  by  change  of 
law  becomes  illegal,  the  fund,  having  once  vested  in  the  charity, 
does  not  go  to  the  heirs-at-law  as  a  resulting  trust,  but  is  to  be 
applied  by  the  court  of  chancery,  in  the  exercise  of  its  jurisdiction 
in  equity,  as  near  the  testator's  particular  directions  as  possible, 
to  carry  out  his  general  charitable  intent.^  The  doctrine  as  thus 
stated  is  well  settled  by  the  highest  authority  in  England,^  and 
has  received  the  sanction  of  a  decision  in  this  country,  in  which 
the  subject  has  been  most  thoroughly  and  ably  considered.* 

129.  As  already  stated,  this  doctrine  seems  to  be  free  from 
objection ;  for  it  will  be  observed  that  the  doctrine  thus  stated 
avoids  both  of  the  extravagant  conclusions  to  which  the  pre- 
rogative cy  pres  doctrine  led.  The  gift,  if  for  a  charity  gene- 
rally, must  be  made  to  trustees^  thus  avoiding  the  mischief  of 
turning  the  court  into  a  trustee  for  a  general  charity;^  while,  on 
the  other  hand,  there  must  be  no  intention  to  limit  the  gift  to  a 
particular  institution  or  mode  of  application,  which  avoids  the 
obnoxious  cy  pres  doctrine  in  those  cases  in  which  bequests  were 
made  to  particular  charitable  uses,  but  which  were  applied  by 
the  exercise  of  the  prerogative  to  different  objects,  because  the 
use  designated  was  illegal. 

130.  It  is,  nevertheless,  true  that  the  cy  pres  doctrine  has  in 
many  cases  in  the  United  States  been  regarded  with  considerable 
disfavor. 

'  Jnckson  v.  Plnllips,  II  Allen,  586.  City  of  Philadelphia  v.  Girard's  Heirs,  9 

«  Att.  Gen.  v.  Guise.  2  Vern.  266  ;  Att  Wright,  28. 

Gen.  V.  Baliol  Col.,  9  Mod.  407  ;  Att.  Gen.  ♦  "Where   money  is  given  to   charity 

V.  Glasgow  Col.,  2  Collyer,  666 ;  1  H.  L.  generally,"  said  Lord  Eldon  in  Moggridge 

Cas.  800.     See  also  Bloornfield  v.  Stow-  v.  Thackwell,  7  Vesey,  86,  "  without  trus- 

market,  Duke,  644 ;  Att.  Gen.  v.  Hicks,  3  tees  or  objects  selected,  the  king  is  con- 

Bro.  C.  C.  166,  note;  Att.  Gen.  v.  Craven,  stitutional  trustee."     In  other  words,  the 

21  Beav.  802;  Moggridge  v.  Thackwell,  fund,  in  the  absence  both  of  trustees  and 

7  Ves.  86 ;  Att.  Gen.  v.  The  Ironmongers*  definite  objects,  was  applied  at  the  pure 

Co.,  2  My.  &  K.  576;  2  Beav.  813;  Cr.  will  of  the  crown.     It  must  be  remem- 

&  Ph.  208;  10  CI.  &  Fin.  908;  Att.  Gen.  bered,  however,  that  where  ithere  is   a 

V.  Gibson,  2  Beav.  817,  note.  charitable  object  pointed  out,   the  trust 

*  Jackson  v.  Phillips,    14    Allen,  580,  will  not  bo  suflFered  to  fail  for  want  of  a 

from  which  the  statement  of  the  doctrine  trustee.     McGirr  v,  Aaron,  1  Penna.  49. 

in  the  text  has  been  taken.     See  also  See  Perry  on  Trusts,  J  722. 
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In  Fontain  v.  Ravenel,*  the  Supreme  Court  of  the  United 
States  seemed  to  be  opposed  to  the  cy  pres  doctrine ;  but  in 
Lorings  v.  Marsh,'  the  tendency  was,  perhaps,  the  other  way. 

In  North  Carolina,  Connecticut,  Indiana,  and  Alabama,  the  cy 
pres  doctrine  has  been  repudiated.^  In  Pennsylvania,  although 
the  principles  of  the  statute  of  Elizabeth  were  said  to  have  been 
adopted,  the  cy  pres  doctrine  was  rejected  ;^  but  the  doctrine  to 
a  limited  extent  was  subsequently  introduced  by  statute.*  In 
Maryland  and  Virginia,  neither  the  statute  o^  Elizabeth  nor  its 
principles  are  in  force,  and  charities  are  treated  as  ordinary 
trusts;*  and  the  same  conclusion  has  at  last  been  reached  in  New 
York  and  South  Carolina.^ 

But  in  many  of  the  States,  on  the  other  hand,  the  cy  pres 
doctrine  has  been  received  with  more  favor.  In  all  of  the  New 
England  States  it  has  been  either  directly  countenanced,  or  left 
an  open  question.*  In  Missouri  and  Illinois,  the  doctrine  has 
been  approved.®  In  New  Jersey,  the  question  has  not  been 
decided,  although  it  has  been  said  that  a  bequest  which  would 
be  enforced  in  England,  might  not  be  carried  into  effect  in  that 
State,  on  the  ground  of  the  indefiniteness  of  its  objects,  or  the 
impracticability  of  its  exact  execution.^® 

There  seems,  indeed,  to  be  no  valid  reason  why  the  judicial  cy 

i  17  Howard,  869.  651  ;  State  v.  Wairen,  28  Id.  338;  Gal- 

>  6  Wallace,  837.  lego  v,  Att.  Gen.,  8  Leigh,  450 ;   Baptist 

•  McAuley  v.  Wilson,  1  Dev.  Eq.  276  Association  v.  Hart's  Exrs.,  4  Wheat.  1. 
(though,  in  the  earlier  case  of  Griffin  v.        7  Bascom  t^.  Albertson,  34  N.  Y.  584. 
Graham,  1  Hawks,  96,  the  tendency  had  Pringle  v,  Dorsey,  3  So.  Car.  (N.  S.)  509. 
been  very  much  the  other  way) ;  White  v.  See,  also,  Beekman   v.  Bonsor,  23  New 
Fisk,  22  Conn.  81;    Grimes  v.  Harmon,  York,  808. 

86  Ind.  198;  Carter  v.  Balfour,  18  Alab.  »  Burr  v.  Smith,  7  Verm.  287  ;  Brown 

814;  though  see  Williams  v.  Pearson,  38  v.  Concord,  33  N.  Hamp.  296;  Jackson 

Alab.  307.     In  West  Virginia,  see  Vena-  v.    Phillips,    14    Allen,    570;    Derby  v. 

ble  V.  Coffman,  2  W.  Va.  810.  Derby,   4   R.    Island,   439  ;    Howard  t^. 

«  Witman  v.  Lex,  17  Serg.  &  Rawle,  88.  American  Peace  Soc.,  49  Maine,  802. 

*  Statute  of  1855;  Brightly's  Purdon's  •  Academy   v.  Clemens,   60   Missouri, 
Dig.  207.     See,  also,  Zeisweiss  v.  James,  167;  Oilman  v.  Hamilton,  16  111.  231. 

13   P.    F.    Smith,   465,   where    Fontain        'O  Thompson's  Exrs.  v.  Norris,  5  C.  E. 

V.  Ravenel  is  approved;  Philadelphia  v.  Green,   622.     The  point,   however,   was 

Girard's  Heirs,  9  Wright,  27.  not  before  the  court  for  decision  in  this 

s  Dashiell  v.  Att.   Gen.,  6  Har.  &  J.  case.   See,  also,  Att.  Gen.  v.  Moor's  Exrs., 

392 ;  Wilderman  v.  Baltimore,  8  Maryl.  4  C.  E.  Green,  503. 
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pres  doctrine,  as  explained  in  Jackson  v,  Phillips,  should  not  be 
approved  in  all.  those  States  wherein  the  statute  of  Elizabeth 
has  been  decided  to  be  in  force,  or  where  its  principles  have  been 
adopted  by  the  law  of  the  State ;  in  other  words,  in  those  States 
where  the  doctrine  that  indefiniteness  of  the  object  is  no  objec- 
tion to  a  trust,  provided  it  is  for  a  charity,  is  recognized.  This 
is  the  case  in  many  of  the  States  of  the  (Jnion.^ 

131.  While,  however,  the  reasonable  cy  pres  doctrine  may  be 
sustained,  it  is,  nevertheless,  true  that  many  bequests  for  charita- 
ble purposes  are,  even  in  England,  considered  void  by  reason  of 
uncertainty  f'  although  it  is  submitted  that  when  properly  con- 
sidered, the  uncertainty  which  avoids  the  gift  is  not  so  much  a 
vagueness  in  the  charitable  purpose,  as  an  uncertainty  whether 
the  trustees  are  bound  to  apply  the  gift  in  charity  at  all.  Thus, 
in  Ellis  V.  Selby*  the  gift  was  to  trustees  "  to  pay  and  apply  the 
fund  to  and  for  such  charitable  or  other  purposes  as  they  should 
think  fit ;"  and  it  was  held  that  the  gift  was  void,  because,  from 

>  See  Vidal  v.  Girard,  2  Howard,  128  ;  the  trustees  to  execute  the  gift,  and  it  is 

Perin  V.  Carey,  24  Howard,  465;  Hadley  out  of  the  question,  without  such  concur. 

V.    Hopkins    Academy,    14    Pick.   240;  rence,  to  execute  such  gift  at  all.     New 

Going  V.  Emery,  16  Pick    107;    Treat's  v.  Bonaker,  L.  R.,4  £q.  655.    In  this  case 

Appeal,  30  Conn.  113;  Witman  v.  Lex,  there  was  a  bequest  to  the  President  and 

17    Serg.    &   Rawle,    88;    Zane's   Will,  Vice-President  of  the  United  States  and 

Brightly,  350 ;  Pickering  v.  Shotwell,  10  the  Governor  of  Pennsylania  upon  trust 

Barr,  27  ;  Williams  v.  Pearson,  38  Alab.  to  build  and  endow  a  college  for  the  in- 

305;  McCord  v.  Ochiltree,  8  Blackf.  16;  struction  of  youth  in  the  State  of  Penn- 

Beall  V.  Fox,  4  Geo.  404 ;  Wade  v.  Am.  sylvania ;  and  the  testator  directed  that 

Col.  Soc,  7   S.  &  M.  663  ;    Dickson  v.  moral  philosophy  should  be  taught  in  the 

Montgomery,    1     Swan     (Tenn.)     348 ;  college,  and  that  a  professor  should  be 

Urmey's  Exrs.  v.  Wooden,  1  Ohio  St.  (N.  engaged  to  inculcate  and  advocate  the 

S.)   160;   Johnson  v.  Mayne,   4  Clarke  natural  rights  of  black  people,  of  every 

(Iowa),    180;   Miller   v.  Chittenden,  Id,  clime  and  country,  until  they  should  be 

252;    Preachers*   Aid   Soc.  v.   Rich,    46  restored  to  an  equality  of  rights  with  their 

Maine,    652 ;    Trustees  v.   Chambers,   8  white   brethren   throughout    the   Union. 

Jones'  Eq.  258  ;  Potter  v.  Thornton,  7  R.  The  trustees  having  disclaimed,  the  court 

Island,  252  ;  Meeting  Street  Baptist  Soc.  held  that  as  they  had  no  power  to  enforce 

V.  Hail,  8  Id.  239 ;  Walker  v.  Walker,  25  the  trust,  they  could  not  settle  a  charity 

Georgia,  420 ;  Church  v.  Church,  18  B.  cy  pres. 

Mon.  635  (see  Rev.  Stats,  of  Kentucky,         3  7  Sim.  352 ;  1  M.  &  Cr.  286 ;  Thora- 

1860,  c.  14,  J  1)  ;  Chambers  v.  St.  Louis,  son  v.  Shakespeare,  Johnson,  612.     See 

29  Missouri,  543;  Paschal  v.  Acklin,  27  however,  Dolan  v.  MucDermot,  L.  R.,  3 

Tex.  173.  Ch.  676. 

s  Or  because  it  is  impossible  to  compel 
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the  alternative  nature  of  the  bequest,  it  was  not  incumbent  upon 
the  trustees  to  apply  the  fund  to  charitable  uses  only.  And 
although  in  several  other  cases  in  which  this  rule  has  been 
applied,  the  alternative  nature  of  the  gift  has  not  been  so  appa- 
rent,* yet  it  is  conceived  that  the  true  test  to  be  applied  is  that 
suggested  by  Sir  William  Grant,  in  Morice  v.  The  Bishop  of 
Durham,  viz.,  whether  the  property  can  consistently  with  the 
will  be  applied  to  other  than  charitable  purposes  ;  if  it  can,  the 
trust  is  too  indefinite.*  But  if  the  general  charitable  nature  of 
the  trust  is  imperative,  and  a  trustee  has  been  appointed,  it  is 
conceived  that  the  better  opinion  now  is,  that  such  a  trust  will 
be  carried  out  by  the  court  is  spite  of  the  vagueness  or  uncer- 
tainty in  the  gift.'  It  must  be  remembered,  however,  that  it  was 
decided  in  Fontain  v.  Ravenel,^  that  when  a  discretion  as  to  the 
application  of  the  fund  to  charitable  purposes  had  been  vested 
in  executors,  and  those  executors  died  during  the  pendency  of  a 
prior  life  estate,  the  court  would  not  exercise  the  discretion,  and 
the  gift  would  fail.  And  this  rule  seems  to  be  approved  in 
Pennsylvania.* 

132.  It  sometimes  happens  that  the  particular  charitable  pur- 
poses specified  or  supposed  to  be  contemplated  by  the  testator 
do  not  exhaust  the  whole  of  the  income  of  the  property  devoted 
by  the  will  to  charity.  The  general  rule  may  be  stated  to  be 
that  if  an  intention  can  be  gathered  from  the  will  to  devote 
the  whole  to  charity,  the  circumstance  that  the  specific  appro- 
priation covers  only  a  certain  part,  or  that  the  estate  after- 
wards becomes  of  a  value  more  than  sufiicient  to  satisfy  the 
requirements  of  the  gift,  will  not  create  a  resulting  trust  pro 
tanto  for  the  heir  or  the  next  of  kin,  but  that  the  surplus  also 
will  be  devoted  to  the  charitable  purpose.  This  doctrine  has 
existed  since  the  time  of  Lord  Coke,  and  is  generally  referred  to 
as  the  rule  in  the  Thetford  School  Case.*  In  that  case  the  tes- 
tator, having  land  let  at  a  rent  of  35^.  a  year,  bequeathed  a  sum 

»  Williams  v.  Kershaw,  6  CI.  &.  Fin.  1 11 ;  *  Saltonstall  v.  Sanders,  1 1  Allen,  462  ; 

Morice  v.  The  Bishop  of  Durham,  9  Ves.  McLain  v.  School  Directors,  1  P.  F.  Sm. 

404;   Thomson's  Exrs.  v.  Norris,  5  C  E.  199;  Perry  on  Trusts,  J  712. 

Green,  4F9.  «  17  How.  369. 

«  0  Ves.  404;  see,  also,  Rotch  v.  Emer-  *  Zeisweiss  v.  James,  13  P.  F.  Sm.  465. 

son,  105  Mass.  431.  6  8  Rep.  130  b. 
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of  35/.  a  year  "  to  the  charitable  uses  hereinafter  raentioned,  that 
is  to  say,"  and  then  he  said  to  the  schoolmaster  so  much,  to 
the  usher  so  much,  proportions  of  the  whole.  In  the  process 
of  time,  the  rents  increased  to  a  greater  yearly  value  than  35?., 
and  it  was  decided  that  the  surplus  also  was  to  be  appropriated 
to  the  charity.^  However,  if  the  testator,  by  the  terms  of  the 
bequest,  takes  notice  of  the  fact  that  the  payments  are  less  than 
the  amount  of  the  rents,  there  will  be  either  a  resulting  trust,  or 
the  surplus  will  belong  to  the  person  to  whom  the  estate  is 
given,  and  by  whom  the  payments  are  to  be  made.^ 

In  this  class  of  cases,  however,  it  is  difficult,  and  perhaps  im- 
possible, to  lay  down  any  general  rule.  The  decision  in  each  case 
must  depend  upon  the  instrument  to  be  construed  and  the  facts.' 

133.  Another  characteristic  of  a  charitable  use  which  demands 
attention,  is  the  fact  that  it  is  not  subject  to  the  ordinary  rules 
in  regard  to  perpetuities.  Ordinarily,  a  perpetuity  will  no  more 
be  tolerated  when  it  is  covered  with  a  trust  than  when  it  dis- 
plays itself  undisguised  in  a  settlement  of  the  legal  estate,*  and 
therefore  a  perpetual  trust  cannot  be  created  for  an  individual 
and  his  heirs  in  succession,  forever.*  But  when  the  trust  is  for 
a  charity,  it  is  no  objection  to  it  that  the  property  may  remain 
in  the  hands  of  the  trustees  and  their  successors  for  all  time. 
Indeed,  it  is  often  one  of  the  main  objects  of  a  gift  to  charity 
that  the  charitable  use  of  the  property  should  be  perpetual ;  and 
moreover  it  must  be  remembered,  that  from  this  devotion  to 
charitable  uses,  it  does  not  necessarily  follow  that  the  property 
is  never  to  be  alienated,  for  the  court  can  decree  the  sale  of  any 
trust  property  when  the  exigency  of  the  case  arises.*  In  New 
York,  however,  trusts  for  charities,  under  the  peculiar  law  of 
that  State,  are  subject  to  the  rules  against  perpetuities  in  the 
same  way  as  ordinary  trusts.^ 

*  See,  also,  Mayor  of  Beverly  v.  Att.        •  Perry  on  Trusts,  J  725. 

Gen.,  6  H.  L.  Gas.  318 ;  Att.  Gen.  v.  Dean  ♦  Lewin  on  Trusts,  132  ;  Duke  of  Nor- 

of  Winsor,  8  H.  L.  Gas.  369  ;  Girard  v,  folk's  Gase,  3  Gh.  Cas.  20. 

Philadelphia,  7  Wal.  1 ;  Att.  Gen.  v.  Wax  »  Thellusson  v,  Woodford,  4  Ves.  227 ; 

Ghandlers'  Gompany,  L.  R.,  8  Eq.  462 ;  2  11  Ves.  112. 

Redfield  on  Wills,  796.  «  Perry  on  Trusts,  J  737. 

*  Mayor  of  Beverly  v.  Att.  Gen.,  6  H.  L.  '  Levy  v.  Levy,  33  N.  York,  97  ;  Bas- 
Gas.  310;  Hill  on  Trustees,  129.  oomb  v.  Albertson,  34  Id.  584. 
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In  general,  trusts  for  accumulation  beyond  the  period  allowed 
by  the  common  law,  i.  e.,  a  life  or  lives  in  being  and  twenty-one 
years  afterwards,  are  void  ;^  but  in  the  case  of  trusts  for  chari- 
ties, where  there  are  no  statutory  regulations  upon  the  subject, 
trusts  for  accumulation  beyond  the  common  law  period  are 
allowed.^ 

K,  however,  the  charitable  trust  is  not  to  vest  until  after  the 
determination  of  a  prior  gift,  and  that  prior  gift  may  by  possi- 
bility last  longer  than  the  time  allowed  by  law,  the  gift  over  to 
charity  will  be  void,  because  of  the  perpetuity  in  the  first  taker.' 
Of  course  this  rule  would  not  apply  when  the  first  gift  is  to  a 
charity.^ 

134.  In  England  a  conveyance  or  devise  of  real  estate  in  trust 
for  a  charitable  or  public  institution,  being  a  corporation^  is  in- 
operative by  the  statute  of  mortmain  unless  sanctioned  by  a 
license  from  the  crown.*  These  statutes,  however,  are  not  in 
force  and  have  not  been  adopted  in  the  United  States,  and  the 
English  decisions  upon  this  subject  are  therefore  of  no  import-  1 

ance  in  this  country.^  * 

«  Perry  on  Trusts,  J§  393,  394.  Murdoch,   15    Howard,   416 ;   Potter  v, 

«  See  Odell  v.  Odell,  10  Allen,  1 ;  City  Thornton,  7  R.  I.  252  ;  Perry  on  Trusts, 

of    Philadelphia  v.    Qirard*8    Heirs,   9  {  736. 

Wright,  9.    This  last  case  is  distinguished  *  Hill  on  Trustees,  455. 

from   the  case  of  Hillyard  v.  Miller,  10  ^2  Kent's  Com.  282.     In  Pennsylvania 

Barr,  826  ;  Perry  on  Trusts,  J  738.  the  statutes  of  mortmain  were  reported  to 

*  Hillyard  v.  Miller,  10  Barr,  835 ;  be  in  force  by  the  judges  ;  see  8  Binney 
City  of  Philadelphia  v.  Girard's  Heirs,  9  App.  626;  but  a  contrary  opinion  has 
Wright,  29;  Perry  on  Trusts,  J  786.  been  subsequently  expressed.     Magill  v. 

*  Christ's  Hospital  v.  Qrainger,  16  Sim.  Brown,  Brightly,  850  ;  Vidal  v.  Qirard's 
88;  1  MacN.  &  0.  460;  McDonough  v.  Exrs.,  2  Howard,  128. 
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185.  Jarisdiotion    of   Courts  of    Equity 
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143.  Trustee  cannot  use  his  position  for 
his  own  advantage. 

144.  Compensation  of  trustees;  differ- 
ence between  English  rule  and  that 
in  most  of  the  United  States. 

145.  Trustee  cannot  delegate  his  autho- 
rity. 

146.  Responsibility  for  acts  of  co- trustee. 

147.  Remedies  for  breach  of  trust. 

148.  Trustees'  Accounts. 


135.  The  general  nature  of  a  trust  having  been  explained,  and 
the  different  modes  in  which  the  relationship  of  trustee  and 
cestui  qui  trust  may  arise  having  been  pointed  out,  it  will  be  pro- 
per now  to  proceed  to  a  brief  consideration  of  some  of  the  rules 
by  which  the  conduct  of  the  holder  of  the  legal  title  is  governed, 
and  by  which  his  relations  with  co-trustees,  with  strangers,  and 
with  the  cestuis  qui  trust  are  regulated.  The  promulgation  and 
enforcement  of  these  rules  fall  necessarily  and  properly  within 
the  jurisdiction  of  courts  of  equity,  for  it  is  but  reasonable  that 
those  courts,  after  having  called  the  equitable  title  into  existence, 
should  continue  to  exercise  over  it  a  constant  care  and  supervi- 
sion.^ Equity  affords  this  protection  by  appointing  and  remov- 
ing trustees,  by  superintending  their  discharge  of  the  duties  of 
the  trust,  by  regulating  their  liability,  and  finally  by  affording  to 
the  trustees,  upon  a  proper  application  and  upon  proper  cause 
shown,  the  advice  and  assistance  of  the  court. 

The  manner  in  which  courts  of  equity  interfere  for  these  pur- 
poses depends,  at  the  present  day,  very  much  upon  statutory  regu- 
lations ;  and  the  liabilities  and  duties  of  trustees  are  also,  in  very 
many  instances,  governed  by  statutes,  the  details  of  which  in  the 


See  Dorsey  v.  Garey,  80  Maryl.  489,  495. 
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different  States,  and  in  England,  it  would  be  quite  impossible  in 
a  treatise  like  the  present  to  explain.  Nor  is  it  possible  to  enter 
into  a  discussion  of  all  the  different  duties  which  trustees  are 
called  upon  to  discharge,  for  they  necessarily  vary  with  the  varied 
purposes  for  which  trusts  are  created.  They  have  been  most 
elaborately  examined  in  modern  times  in  works  devoted  ex- 
pressly to  the  subject.  It  is  desirable,  however,  before  leaving 
the  consideration  of  the  subject  of  trusts,  that  some  of  the  more 
general  questions  connected  with  the  jurisdiction  of  chancery 
over  trustees  should  be  noticed. 

136.  Any  reasonable  being  may  be  a  trustee ;  and  a  corpora- 
tion, though  it  has  but  an  artificial  existence,  may  be  a  trustee 
for  purposes  germane  to  the  objects  of  its  corporate  life.^  The 
United  States,  and  each  one  of  the  separate  States,  may  sustain 
the  character  of  trustees.^  The  only  difficulty  in  such  cases  is 
the  same  as  that  which  existed  in  England  when  the  king  was 
trustee,  viz.,  in  enforcing  a  decree  of  a  court  against  the  sover- 
eign power.^  Gifts  to  unincorporated  societies  in  trust  for 
charitable  purposes  have  been  sustained  in  equity,  although  the 
decisions  on  this  point  have  not  been  uniform.*  If  a  valid  trust 
has  been  created,  and  no  trustee  has  been  appointed,  or  a  trustee 
has  been  appointed  who  is  incompetent  to  act,  equity  will  ap- 
point a  trustee ;  for  it  is  a  cardinal  maxim  in  courts  of  chancery 
upon  this  subject,  that  a  trust  shall  never  be  suffered  to  fail  for 
want  of  a  trustee.  Thus,  if  a  corporation  should  be  designated 
as  a  trustee,  and  the  objects  of  the  trust  should  be  such  that  the 
corporation,  from  its  very  nature,  would  be  incapable  of  carry- 
ing them  out,  a  court  of  chancery  will  appoint  a  trustee  who 
will  be  able  to  discharge  the  duties  of  the  trust.* 

»  Vidal  V.  Girard's  Exrs.,  2  How.  188,  <  Vidal  v.  Girard,  2  How.  127 ;  Bur- 

190;  Girard  v.  Philadelphia,  7  Wal.  1  ;  bank  v.  Whitney,  24  Pick.  146;  Magill  v. 

McDonough  v.  Murdoch,  16  How.  367.  Brown,  Brightly,  350;  Pickering  t?.  Shot- 

«  McDonough's  Exrs.  v.  Murdoch,  15  well,  10  Barr,  27 ;    though   see   Baptist 

How.  367 ;  Case  of  the  Smithsonian  In-  Association  v.  Hart,  4  Wheat.  1 ;  Perry 

stitution,  cited  in  Whicker  v.  Hume,  7  H.  on  Tr  ists,  §  46. 

L.  Cas.  141;   U.  S.  Stats.,  vol.  ▼.,  p.  64;  *  Vidal    v.    Girard    (supra),  Sonley  v. 

ix  ,  p.  102.  Clockmakers'  Co.,  1  Bro.  Ch.  81;  Perry 

«  See  New  v.  Bouaker,  L.  R.,  4  Eq.  655 ;  on  Trusts,  §  45. 
Hill  on  Trustees,  50 ;  Perry  on  Trusts,  J  J 
40,  41. 
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137.  In  cases  of  express  trusts  it  is  necessary  that  the  trust 
should  be  accepted  by  the  trustee,  either  expressly  or  impliedly ; 
and  whether  there  has  been  such  an  acceptance  is  a  question  of 
fact  of  a  kind  proper  for  the  determination  of  a  jury.^  The 
best  and  most  eftectual  method  of  accepting  a  trust  is  by  signing 
the  trust  deed ;  but  an  acceptance  may  be  equally  inferred  from 
any  acts  of  the  trustee  in  and  about  the  execution  of  the  trust.^ 
If  it  is  desired  not  to  accept  the  trust,  great  care  should  be  exer- 
cised not  to  do  any  act  which  might  be  construed  into  an  accept- 
ance. Even  an  instrument,  drawn  for  the  purpose  of  disclaiming 
a  trust,  has  been  construed  to  be  an  acceptance  of  it,  because  it 
was  in  the  form  of  a  conveyance,  which  was  a  dealing  with  the 
trust  estate.^ 

138.  The  duties  of  trustees  may  be  described,  in  the  most 
general  terms,  to  be  to  protect  and  preserve  the  trust  property, 
and  to  see  that  it  is  employed  solely  for  the  benefit  of  the  cestui 
qui  tintsL  Thus,  trustees  for  the  payment  of  debts  should  see 
that  all  the  assets  are  properly  got  in,  that  as  much  as  possible 
is  realized  from  them,  that  creditors  are  ascertained,  their  claims 
investigated,  and  the  funds  properly  applied  in  the  due  payment 
of  their  demands.  Trustees  for  sale  are  to  see  that  a  sale  takes 
place  within  a  reasonable  time,^  that  the  property  is  disposed  of 
on  the  most  advantageous  terms,  that  all  means  are  used  for  the 
purpose  of  obtaining  buyers  and  securing  a  fair  sale,  and  that 
the  purchase-money  is  collected.  Trustees  for  charities  must 
take  care  that  the  income  is  applied  to  the  charitable  purposes 
to  which  it  was  directed  by  the  instrument  creating  the  trust, 
and  none  other,  and  that  the  wishes  of  the  donor  are  carried  out 
consistently  with  the  rules  of  law.  In  fine,  it  would  be  impos- 
sible to  enumerate  the  duties  which  the  multifarious  purposes 
for  which  trusts  are  created  impose  upon  the  trustees — for  to  do 
so  would  be  to  write  a  work  not  upon  the  general  principles  of 
equity,  but  upon  trusts. 

139.  The  first  general  duty  of  trustees  is  to  take  possession  of 

1  Armstrong  v,  Merrill,  14  Wal.  139.        *  See  Walker  v.  Shore,  19  Ves.  887; 

«  Perry  on  Trusts,  J  260.  Hunt  v.  Bass,  2  Dev.  Eq.  297 ;  Morris  v. 

*  Crewe  v.  Dicken,  4  Ves.  97  ;  Urch  v.     Morris,  4  Jur.  N.  S.  802-964. 
Walker,  3  M.  &  C.  702  ;  Perry  on  Trusts, 
J  271. 
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the  trust  property,  to  call  in  debts,  and  to  convert  securities.  In 
converting  securities  they  must  exercise  a  sound  discretion  to 
sell  in  the  most  advantageous  manner  and  at  the  most  advanta- 
geous time.^  They  ought  not  to  suffer  trust  property  to  remain 
in  securities  not  authorized  by  law,  unless  there  is  something  in 
the  instrument  creating  the  trust  to  justify  such  a  course.  As 
personal  securities  are  not  recognized  by  law  as  a  proper  invest- 
ment, an  executor  should  not  allow  the  assets  to  remain  out- 
standing in  such  securities,  although  the  loan  or  investment  had 
been  made  by  the  testator  himself.^  Of  course  there  is  no  duty 
to  convert  securities,  if  by  the  terms  of  the  trust  instrument 
there  is  a  sufficient  indication  that  the  cestui  qui  trust  was  in- 
tended to  enjoy  the  interest,  income,  or  dividends  of  the  specific 
securities.^ 

After  securities  have  been  converted,  the  funds  should  be 
deposited  in  a  proper  place. 

A  trustee  will  not  be  liable  for  the  failure  of  a  bank  in  which 
trust  funds  have  been  deposited,  if  he  has  suffered  them  to 
remain  there  only  for  a  reasonable  time  ;*  but  if  he  allows  them 
to  lie  there  by  way  of  investment,  he  will  be  liable  to  make 
good  their  loss.*  But  he  must  be  careful  to  make  the  deposit  in 
the  name  of  the  trust  estate,  and  not  to  his  own  credit ;  and 
not  to  mix  trust  funds  with  his  own,  otherwise  he  will  be  liable.^ 

140.  Supposing  the  trust  property  to  have  been  converted  into 
cash,  the  next  duty  of  the  trustee  will  be  to  see  that  the  fund  is 

»  Perry  on  Trusts,  J  439.  6  Wren  v.  Kirton,  11  Ves.  377  ;  McAl- 

«  Powell  V,  Evans,  6  Ves.  839 ;  Hemp-  lister  v.  Commonwealth,  4  Casey,  480 ; 

hill's  Appeal,  6  Harris,  303;  Pray's  Ap-  Jenkins    v.    Walter,    8    G.    &   J.    218; 

peal,  10  Casey,  100  (overruling  Barton's  Luken's    Appeal,   7  Watts  &   Serg.    48; 

Appeal,   1   Pars.   Eq.    24) ;    Kimball  v.  Stanley's  Appeal,  8  Barr,  431 ;  Royer's 

Reding,  11  Foster,  352 ;  King  v.  Talbot,  Appeal,  1  Jones  (Pa.),  36 ;  De  Jamette  v. 

40  New  York,  76  ;  Perry  on  Trusts,  §  440 ;  De  Jamette,  41   Alab.  709;    Perry  on 

Hill  on  Trustees,  682  (4th  Am.  ed.).  Trusts,   H  443,  463.     See  also  Frith  v. 

8  Perry  on  Trusts,  JJ  460,  461 ;  Hill  Cartland,   2   Hen.    &    M.   417 ;    Marin* 

on  Trustees,  ut  sup.  Bank  v.  Fulton   Bank,   2  Wallace^  262 ; 

«  Rowth  V.  Howell,  8  Ves  665;  Swin-  Kip  v.  the  Bank  of  New  York,  10  Johns, 

fen  V.  Swinfen  (No.  6),  29  Beav.  211.  65;  Kennedy©.  Strong,  Id.  289;  School, 

6  Rehden  v.  Wesley,    29   Beav.    213;  etc.  v.  Kirwin.iSS  HI.  73;,  HillonTru*- 

Moyle  V.  Moyle,  2  R.  &  M.  710  ;  Johnston  tees,  676  (4th  Am.  ed.). 
V.   Newton,    11    Hare,    160;    Perry   on 
Trusts,  I  443. 
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invested  in  proper  securities,  and  in  such  a  way  that  it  may  be 
made  available  for  the  purposes  of  the  trust. 

As  courts  of  equity  in  England  were  in  the  habit  of  directing 
moneys  which  were  in  the  custody  of  the  court  to  be  invested  in 
3^.  per  cent,  annuities,  it  came  to  be  considered  an  established 
duty  on  the  part  of  trustees  to  invest  trust  moneys  in  those  funds.^ 
Several  statutes,  however,  have  been  passed  by  which  many  other 
securities  have  been  designated  as  lawful  investments  for  trustees. 
Thus  trustees  are  now  allowed  by  act  of  parliament  to  invest  in 
real  securities  in  any  part  of  the  United  Kingdom,  and  Bank  of 
England,  or  Bank  of  Ireland,  or  East  India  Stock ;  unless  such 
investments  are  expressly  forbidden  by  the  trust  instrument.^ 

141.  A  trustee  cannot  invest  the  trust  funds  in  personal  secu- 
rities ;  and  even  if  they  have  a  discretion  as  to  investments,  it 
is  not  a  sound  exercise  of  that  discretion  to  invest  in  such  securi- 
ties. This  is  the  rule  in  England  and  in  the  United  States.^ 
So,  also,  for  a  trustee,  in  the  absence  of  express  authority,  to 
employ  trust  funds  in  trade  or  speculation,  will  be  a  gross  breach 
of  trust.^  In  England  a  trustee  must  not  invest  in  bank  stock 
or  shares  of  public  companies,  and  the  rule  is  the  same  in  New 
York  and  Pennsylvania.*  But  in  Massachusetts  the  rule  is  dif- 
ferent.* 

Mortgages  on  real  estate  are  considered  proper  investments  for 

»  Smith's  Manual  of  Equity,  194.  See  v.  Garfield,  8  Allen,  427 ;  Moore  v.  Ham- 
Brown  V.  Wright,  89  Georgia,  26;  King  ilton,  4  Flor.  112;  Spear  v.  Spear,  9  Rich. 
V.  Talbot,  40  New  York,  76.  Eq.  184  (see,  howeyer,  Nance  v.  Nance, 

«  22  and  28  Vic,  c.  86,  J  80;  23  and  1  S.  Carolina  (N.  S.),  209);  Barney  v. 

24  Vic,  c  85,  J  11  ;  /rf.,  c  146;  80  and  Saunders,    16  Howard,    646;    Perry  on 

81  Vic,  c  182,  J  1.   See  Hill  on  Trustees,  Trusts,  |  468. 
560  (4th  Am.  ed.).  ♦  Perry  on  Trusts,  J  454.     See  Poole 

>  Walker  v.  Symonds,  3  Swans.  81,  v.  Munday,  103  Mass.  174,  for  an  excep- 
note(a),  citing  Ryder  v.  Biokerton  (where  tional  case  where  the  rule  was  not  en- 
Lord  Hard wi eke  said  that  *'  a  promissory  forced. 

note  is  eyidence  of  a  debt,  but  not  security        *  Ackerman  v.  Emott,  4   Barb.  626; 

for  it") ;  Adye  v,  Feuilleteau,  1  Cox,  25;  Hemphiirs  Appeal,  6  Harris,  803  ;  Wor- 

Holmes  v.  Bring,  2   Cox,   1 ;    Smith   v.  reWs  Appeal,   10  Harris,  44 ;  Perry  on 

Smith,  4  Johns.  Ch.  281 ;  Nyce's  Estate,  Trusts,  J  456 ;  Hill  on  Trustees,  578  (4th 

5  Watts  &  Serg.  256;  Swoyer*s  Appeal,  Am.  ed.). 

6  Barr,  877;  Wills's  Appeal,  10  Harris,  «  Harvard  Coll.  v.  Amory,  9  Pick.  446; 
830;  Gray  v.  Fox,  Saxton  (Ch),  269;  Lovell  ».  Minot,  20  Pick.  116;  Perry  on 
Harding  v.  Lamed,  4  Allen,  426;  Clark  Trusts,  J  456. 
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trustees  in  the  United  States,  and  in  England  the  investment  in 
such  securitiesJs  now  authorized  by  statute.^ 

In  several  of  the  United  States  the  subject  of  investments  by 
trustees  is  expressly  regulated  by  statute.^ 

142.  A  trustee  is  chargeable  with  interest  on  balances  that  he 
improperly  retains  in  his  hands,  and  sometimes  with  compound 
interest.*  Moreover,  if  a  trustee  is  directed  by  the  trust  instru- 
ment to  invest  in  a  particular  stock,  and  neglects  to  do  so,  the 
cestui  qui  trust  has  his  election  to  take  the  money  and  legal  in- 
terest thereon,  or  so  many  shares  of  stock  as  the  money  would 
have  purchased  at  the  time  when  the  investment  ought  to  have 
been  made,  and  the  dividends  on  the  same.*  And  so,  if  a  trus- 
tee embarks  the  trust  funds  in  business,  the  cestui  qui  trust  may 
take  either  the  amount  with  interest,  or  the  profits  of  the  busi- 
ness.* 

143.  It  is  one  of  the  fundamental  principles  of  trusts,  that  a 
trustee  cannot  use  his  position  as  a  trustee  for  his  own  advantage 
in  any  way.  He  must  have  an  eye  single  to  the  interests  of  the 
cestui  qui  trust.  The  rule  in  the  Rumford  Market  case,  and  simi- 
lar cases  already  noticed  under  the  head  of  Constructive  Trusts, 
are  illustrations  of  the  strictness  with  which  this  rule  is  enforced.* 
A  trustee  cannot  make  any  profit  at  the  expense  of  the  trust 
estate ;  he  cannot  use  trust  funds  for  his  own  benefit ;  he  cannot 
buy  in  trust  property  for  himself  at  his  own  sale,  nor  can  he  buy 
up  any  debt,  charge,  or  encumbrance  to  which  the  trust  estate 
is  liable,  at  less  than  is  actually  due  thereon,  and  then  collect  the 
full  amount  from  the  estate.^    And  it  has  been  held  in  many 

»  Perry  on  Trusts,  H  457,  458;  Stat,  ders,  16  How.  643  ;  McKnight*8  Exrs.  v. 

22  and  28  Vic,  c.  36  (Lord  St.  Leonard's  Walsh,  8  C.  E.  Green,   146;  Perry  on 

Act).  Trusts,  J  470.     See  Whitney  v.  Smith,  L. 

«  Perry  on  Trusts,  {  469.  R  4  Ch.  App.  513. 

*  See  Penny  v.  Avison,  3  Jur.  (N.  S.)  *  Aniey  p.  103.  See,  also,  Blauyelt  v. 
62;    Bruner's  Appeal,  7  P.  F.  Smith,  46.  Aokerman,  5  C.  E.Green,  141  ;  Washing* 

*  Shepherd  v.  Mouls,  4  Hare,  504;  Ro-  ton  R.  R.  Co.  v.  Alexandria  R.  R.  Co., 
binson  v.  Robinson,  1  De  G.  M.  &  G.  256  ;  19  Grat  592;  Boerum  v.  Schenck,  41  N. 
Byrchall  v,  Bradford,  6  Mad.  285  ;  Perry  Y.  182. 

on  Trusts,  {  469.    See,  also,  Mclntire  v.  "^  Burgess  v.  Wheate,  1  Eden,  226;  Sug- 

^anesTille,  17  Ohio  St.  352,  and  Lamb's  den  v,  Crossland,  3  Sm.  &  Gif.  192;  Ro- 

Appeal,  8  P.  F.  Sm.  142.  binson  i;.  Pett,  3P.  Wms.  261,  n.(a.) ;  Mi- 

*  Jones  V.  Fozall,  15  Beay  892;  Robi-  choud  v.  Girod,  4  Howard,  503;  Pooley 
nett's  Appeal,  12  Casey,  174;  Kyle  v.  v.  Quilter,  4  Drew.  184;  2  De  G.  &  Jo. 
Barnett,  17  Alab.  806;  Barney  v.  Saun- 
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cases  that  a  trustee  may  not  even  purchase  the  trust  property  at 
a  judicial  sale,  brought  about  by  a  third  party^  and  which  he 
had  taken  no  part  in  procuring  ;^  although  upon  this  point  there 
are  several  authorities  the  other  way.'  Contracts  between  a 
trustee  and  cestui  qui  trust  may  be  made,  but  they  are  scrutinized 
by  the  courts  with  great  severity.' 

144.  The  rule  that  a  trustee  can  obtain  no  benefit  whatever 
from  his  position,  was  in  England  carried  to  the  extent  of  hold- 
ing that  he  was  not  even  entitled  to  compensation  or  allowance 
for  his  trouble  and  responsibility  in  the  care  and  management 
of  the  trust  estate,  unless  they  were  expressly  allowec^  in  the 
trust  instrument  ;*  and  this  rule  applies  also  to  executors,  guar- 
dians, receivers,  directors  of  corporations,  and  in  general  to  all 
fiduciaries.*  But  this  rule  has  not  been  adopted  in  the  United 
States;  and  trustees  and  other  fiduciaries  in  this  country  are 
entitled  to  a  reasonable  compensation  for  their  services.^  The 
amount  is  in  some  States  fixed  by  statute,  and  in  others  regulated 
by  the  court  to  which  the  trustees  are  liable  to  account.'  The 
English  rule  in  regard  to  commissions,  was  cited  with  approval  by 
Chancellor  Kent,  in  two  early  cases  in  "New  York  f  but  the  only 
States  in  which  it  is  now  followed  appear  to  be  Delaware,^  Ohio,*^ 
and  Illinois.^^ 

327;  Shoemaker  v.  Van  Wyck,  31  Barb,  note  (^th  Am.  ed.)  ;  Note  to  Fox  v.  Mac- 

457;  Herr's  Estate,  1  Grant  (Pa.),  272;  reth,  1  Lead.  Cas.  Eq.  216,  217  (3d  Am. 

Barksdale  v.  Finney,  14  Grat.  838;  Green  ed.).     See  ante,  p.  106. 

V,  Winter,  1  J.  C.  R.  27.  »  Perry  on  Trusts,  J  428.  Post,  Part  11. 

»  Obert  v.Obert,  1  Beas.  423;  Ricketta  Chap  II.  Sec.  Ilf. 

V.  Montgomery,  15  Maryl.  46;  Jamison  *  Robinson  v.  Pelt,  8  P.  Wms.  251;  2 

r.  Glascock,  29  Missouri,  191;  Bank  t;.  Lead.  Cas.  £q.  206,  and  notes. 

Dubuque,  8  Clarke  (la.),  277;  Elliott  v.  «  Perry   on   Trusts,  J  904.     Notes  to 

Pool,  3  Jones  Eq.  17;  Campbell  v.  John-  Robinson  v.  Pett,  supra. 

son,  1  Sand.  Ch.  148 ;  Chandler  v.  Moul-  6  Notes  to  Robinson  v.  Pett,  2  Lead, 

ton,  83  Verm.  245;  Martin  v.  Wynkoop,  Cas.  Eq.  206;   Perry  on  Trusts,  J  916. 

12  Ind.  206;  Ogden  v,  Larrabee,  57  111.  i  See  Perry  on  Trusts,  J  918,  notes, 

889.  where  the  authorities  and  statutes  are 

«  Prevost  V,  Gratz,  1  Pet.  C.  C.  864 ;  collected. 

Fisk  V.  Sarber,  6  Watts  &  Serg.  18 ;  Chor-  8  Green  v.  Winter,  1  Johns.  Ch.  R.  37 ; 

penning's  Appeal,  8  Casey,  315;  Elrod  v.  Manning  v.  Manning,  Id.  534. 

Lancaster,  2  Head,  571;  Mercer  t?.  New-  »  Egbert  v.  Brooks,  3  Harring.  112; 

cum,  23  Georgia,  151 ;  Huger  v.  Huger,  State  v.  Piatt,  4  Id.  154. 

9  Rich.  Eq.  217;  Earl  v.  Halsey,  1  Mc-  «  Gilbert  v.  Sutliflf,  3  Ohio  St.  149. 

Cart.  832;  Hill  on   Trustees,  249,  250,  »»  Constant  v.  Matteson,  22  111.  546. 
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la  England,  however,  trustees  are  allowed  for  their  expenses 
reasonably  and  properly  incurred  in  the  execution  of  the  trust  ;^ 
and  it  need  hardly  be  added  that  the  same  rule  exists  in  the 
United  States.^  Allowances  to  trustees  are,  however,  in  the  dis- 
cretion of  the  court;  and  even  the  expenses  of  a  trustee  will  not 
be  reimbursed  if  they  have  been  incurred  unnecessarily,  and 
against  the  remonstrances  of  the  cestui  qui  trust. ^ 

145.  The  position  of  trustee  is  one  of  personal  confidence,  and 
he  cannot,  therefore,  delegate  his  office  even  to  a  co-trustee.*  A 
trustee  may,  however,  employ  a  steward,  agent,  or  attorney  in 
cases  where  it  is  usual  to  do  so  in  the  ordinary  course  of  busi- 
ness;* and  one  of  several  trustees  may  be  such  agent.* 

146.  Questions  have  frequently  arisen  as  to  the  responsibility 
of  a  trustee  for  the  acts  of  his  co-trustee,  and  how  far  he  is  liable 
for  money  for  which  he  has  joined  in  giving  a  receipt,  but  which 
has  been  actually  paid  into  the  hands  of  a  co-trustee,  and  lost. 

The  general  principle  which  governs  cases  of  this  description 
seems  to  be,  that  a  trustee  will  be  required  to  act  in  regard  to 
the  trust  estate  with  the  same  diligence  and  care  which  a  careful 
man  displays  in  the  conduct  of  his  own  affairs,^  to  exercise  good 
faith,  and  not  to  connive  or  in  any  way  aid  any  bad  faith  on 
the  part  of  a  co-trustee ;  but  he  is  not  required  actively  to  unite 
with  his  co-trustee  in  everything  which  is  done  in  the  adminis- 
tration of  the  trust.®    The  rule  is,  that  a  trustee  is  generally 

»  Perry  on  Trusts,  J  910;  Hill  on  Trus-  Co.,  38  Barb.  679  ;  Sinclair  v.  Jackson,  8 

tees,  674.  Cowen,  643;  Webb  v.  Ledsam,  1  E.  &  J. 

«  Green  v.  Winter,   1  Johns.  Cli.  37 ;  385 ;  Leggett  v.  Hunter,  19  N.  Y.  446 ; 

Towlev.  Mack,  2  Verm.  19;  McElhenny's  Bowen   v.  Seeger,  3  W.  &  S.  222.      It 

Appeal,  10  Wright  (Pa.),  347.  seems  to  be  unsettled  exactly  how  far 

'  Berryhill's  Appeal,   11  Casey,  245;  trustees  are  responsible  for  money  col- 
Walker  V,  Walker,  9' Wal.  748.  lected  by  an  attorney-at-law,  whom  they 

*  Hawley  v.  James,  6  Paige  (Ch.),  487 ;  have  employed.      See  Perry  on  Trusts,  § 

Pearson   v.  Jamison,  1    McLean,    C.    C.  406. 

197.  6  Ex  parte  Rigby,  19  Ves.  463. 

8  Ex  parte  Belchier,  Amb.  219 ;  Hawley  '  NeflF's  Appeal,  7  P.  F.  Sm.  91 ;  Jones's 

V.  James,  6  Paige  (Ch.),  487  ;  May  v.  Appeal,  8  W.  &  S.  150;  Davis  v,  Harman, 

Frazee,  4  Lit.  391  ;   Telford  «.  Barney,  1  21  Grat.  200.     See  Sutton  v.  Wilders,  L. 

Iowa,  591  ;    Blight  v.  Schenok,  10  Barr,  R.  12  Eq.  878. 

286;  Lewis  v.  Reid,  11  Ind.  239;  Mason  8  Ochiltree  v.  Wright,  1  Dev.  &  Bat. 

V.  Wait,  4  Scam.  197;  Abbott  v.  Rubber  Eq.  386;  Ray  v.  Doughty,  4  Blackf.  115. 


J 


150  TBTJSTEES;   THEIR   POWERS   AND  DUTIES.  [PART  I. 

not  responsible  for  the  conduct  of  his  co-trustee.  Upon  .this 
subject  the  leading  authorities  are  the  cases  of  Townley  v.  Sher- 
bourne,^  and  Brice  v.  Stokes.^  In  the  first  of  these  cases  it  was 
resolved  that  where  lands  or  leases  are  conveyed  to  two  or  more 
upon  trust,  and  one  of  them  receives  all  or  the  most  part  of  the 
profits,  and  afterwards  dies  or  becomes  insolvent,  his  co-trustee 
shall  not  be  charged  or  be  compelled  to  answer  for  the  receipt 
of  him  so  dying  or  becoming  insolvent,  unless  some  fraud  or 
evil  dealing  appear  to  have  been  in  them  to  prejudice  their 
trust.  The  reason  of  this  decision  is,  that,  trustees  being  by 
law  joint  tenants,  every  one  is  equally  entitled  to  receive  the 
rents.  In  Brice  v.  Stokes^  the  trustee  was,  under  the  particular 
circumstances  of  the  case,  made  responsible  for  money  for  which 
he  had  joined  in  a  receipt,  although  the  amount  had  not  been 
actually  received  by  him;  but  the  general  rule  (which  has  since 
been  acted  upon)  was  laid  down  by  Lord  Eldon  to  be,  that  at 
law,  where  trustees  join  in  a  receipt,  primd  facie  all  are  to  be  con- 
sidered as  having  received  the  money  ;  but  that  it  is  competent 
to  a  trustee,  and,  if  he  means  to  exonerate  himself  from  that 
inference,  it  is  necessary,  for  him  to  show  that  the  money 
acknowledged  to  have  been  received  by  all  was  in  fact  received 
by  one,  and  the  other  joined  only  for  conformity.* 

But  while  it  is  true,  as  a  general  rule,  that  a  trustee  shall  not 
be  liable  for  the  acts  or  defaults  of  his  co-trustee,  yet  any  fraud 
or  improper  dealing  or  gross  negligence  on  the  part  of  a  trustee 
(as,  for  example,  if  he  were  to  stand  by  and  see  a  breach  of  trust 
committed  by  his  co-trustee),  will  render  him  responsible.*  As 
soon  as  a  trustee  is  fixed  with  knowledge  that  a  co-trustee  is 
misapplying  the  money,  a  duty  is  imposed  upon  him  to  bring  it 

»  Bridg.  35  ;  2  Lend.  Gas.  Eq.  858  (4th        «  See   Mucklow   v.  FuUer,   Jac.  198  ; 

Eng.  ed.).  Booth  v.  Booth,  1  BeaT.  125;  Styles  v. 

2  Brice    v.    Stokes,    11    Ves.    319;    2  Guy,    1    MacN.   &    G.   422;   Taylor    v. 

Lead.  Cas.  Eq.  865.  Roberts,  3  Alab.  86 ;  Worth  v.  McAden, 

'  See  2  Lead.  Gas.  Eq.  865,  and  notes ;  1    Dev.    &    Bat.    Eq.    199;    Latrobe   v. 

Bowers  r.  Seeger,  8  W.&S.  222;  Sinclair  Tiernan,  4   Maryl.   Gh.  474;    Monell  v, 

V.  Jackson,  8  Gow.  543 ;  Peter  v.  Beverly,  Monell,  5  Johns.  Gh.  283;  Irwin's  Appeal, 

10  Peters,  662;  1  How.  134 ;  Taylor  i>.  11    Gasey,    294;    Dnoomman's   App.,    6 

Benham,  5  How.  233;  Perry  on  Trusts,  Harris  (Pa.),  268;  Glarkv.Glark,8Paige, 

{  417.  153;  Mary  Evans's  Est.,  2  Ash.  470. 

*  See  Kip  v.  Deniston,  4  Johns.  R.  23. 
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back  into  the  joint  custody  of  those  who  ought  to  take  better 
care  of  it.^  And  although  a  trustee  (according  to  the  rule  laid 
down  by  Lord  Eldon  in  Brice  v.  Stokes)  may  not  be  liable  by 
joining  in  a  receipt,  yet,  if  (as  in  that  case)  the  transaction  is  un- 
necessary, and  he  permits  his  co-trustee  to  keep  and  deal  with 
the  trust  moneys  contrary  to  the  trust,  he  will  be  charged  with 
any  loss  which  may  have  occurred.* 

When  a  number  of  trustees  are  appointed,  they  constitute  (so 
to  speak)  but  one  trustee,  and  hence  in  any  business  of  the  trust 
they  must  all  concur  ;^  but  this  rule  does  not  apply  to  the  case 
of  public  trusts  in  which  the  acts  of  a  majority  are  binding.* 

147.  When  a  breach  of  trust  has  been  committed,  the  remedy 
of  the  injured  party  is  twofold,  Jirst^  by  holding  the  trustees  or 
(in  case  of  their  death)  their  representatives  responsible;  and, 
secondly y  by  removal  of  the  trustees. 

Trustees  who  have  committed  a  breach  of  trust,  or  their 
representatives,  cannot  set  up  the  statute  of  limitations;*  but 
the  remedy  of  the  cestuis  qui  trust  may  be  barred  by  concur- 
rence, acquiescence,  or  executing  a  release,  providing  they  are 
not  under  any  disability,  such  as  infancy,  coverture,  or  the  like.* 

Upon  proper  cause  shown,  a  court  of  equity  will  remove  a 
trustee.^ 

A  trustee  is  entitled  to  come  into  equity  for  the  purpose  of 
obtaining  the  advice  and  assistance  of  the  court  in  the  execution 
of  his  trust.® 

148.  A  trustee  may  have  his  accounts  investigated  by  the  court ; 
and,  on  the  other  hand,  he  is  bound  to  render  proper  accounts 

'  1  Sug.  V.  and  P.  93  (8th  Am.  ed.) ;  the  cestui  qui  trust  in  asserting  his  rights. 

Wayraan  v.  Jones,  8  Maryl.  Ch.  606.  Bright  v.  Legerton,  2  De  G.  F.  &  J.  606. 

«  Thompson   v.  Finch,  22  Beav.  816 ;  See,  also,  Hunter   v,  Hubbard,  26  Tex. 

8  De  G.  M.  &  G.  660;  Mendes  v.  Gue-  637  ;  New  Market  v.  Smart,  46  N.  Hamp. 

della,  2  J.  &  H.  269 ;  Clark  v.  Clark,  8  87  ;  Smith  v.  Drake,  8  C.  E.  Green,  805. 

Paige,  162  ;  Way  man  v.  Jones,  4  Maryl.  •  2  Lead.  Cas.  Eq.  (4th  Eng.  ed.)  916, 

Ch.  600 ;  Elmendorf  v,  Lansing,  4  Johns.  919.     The   disability  of  ooverture   does 

Ch.  662 ;  Ringgold  v.  Ringgold,  1  H.  &  not  protect  the  separate  estate  of  a  mar> 

Gill,  11  ;  Jones's  App.,  8  Watts  &  Serg.  ried  woman;  Cllve  v,  Carew,  1  Johns.  & 

147  ;  Edmunds  v.  Crenshaw,  14  Pet.  166.  H.  199. 

»  Perry  on  Trusts,  J  411.  ^  Perry  on  Trusts;    Hill  on  Trustees. 

*  Perry  on  Trusts,  \  418.  298  (4th  Am.  ed.). 

^  They  can  set  up  the  negligence  of  ^  Hill  on  Trustees,  648. 


152 


MORTGAGES. 


[part  I. 


when  summoned  to  do  80.^  And  a  trustee  who  has  committed 
a  breach  of  trust  is  liable  to  account  to  the  cestui  qui  trust  for 
the  amount  of  the  trust  funds  which  have  been  misapplied,  with 
interest ;  or  for  the  profits  which  he  has  made.  In  other  words, 
it  is  a  cardinal  principle  in  the  management  of  a  trust,  that  the 
trustee  may  lose,  but  cannot  gain. 


CHAPTER  VII. 


MORTGAGES. 


149.  The  law  of  Mortgages  no  longer  pe- 
culiar to  Equity. 

150.  Mature   of  a   Mortgage;   origin  of 
Equity  of  Redemption. 

161 .  Nature  of  the  Equity  of  Redemption ; 
limitations. 

162.  Nature  of  Mortgagor's  title  in  Eng- 
land ;  in  the  United  States. 

163.  Once  a  mortgage,  always  a  mortgage. 

164.  Distinction  between  mortgages  and 
conditional  sales.' 


166.  Absolute  deed  may  be  shown  to  be  a 
mortgage. 

166.  Foreclosure  suits. 

167.  Rights  and  duties  of  mortgagor  and 
mortgagee. 

168.  Tacking. 

159.  Mortgages  to  secure  future  advances. 

160.  Merger     sometimes    prevented    in 
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1 61 .  Equitable  mortgages  to  be  considered 
under  Liens. 


149.  The  title  which  the  court  of  chancery  called  into  being  for 
the  purpose  of  preserving  the  rights  of  a  cestui  qui  trust  aa  against 
a  trustee  has  been  considered,  and  its  origin,  its  mode  of  creation, 
its  incidents,  and  the  duties  to  which  it  gives  rise  have  been 
discussed.  The  next  title  originally  recognized  solely  in  courts 
of  equity,  which  requires  notice,  is  that  which  grows  out  of  the 
relation  of  mortgagor  and  mortgagee,  and  it  will  be  desirable  to 
consider  in  this  connection,  not  only  the  equitable  title  itself, 
but  also  a  few  of  those  rights  and  duties  which  are  connected 
with  this  relation.  This  consideration,  however,  must  neces- 
sarily be  brief,  for  to  enter  at  large  into  a  discussion  of  all  the 
points  which  arise  out  of  the  interesting  subject  of  mortgages, 
would  be  to  go  somewhat  outside  of  the  present  jurisdiction  of 
courts  of  equity. 


'  Pearse  v.  Green,  1  J,  &  W.  135  ;  Freeman  v.  Fairlie,  8  Meriv.  24,  42. 
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The  subject  of  mortgages,  indeed,  is  one  which,  in  modern 
times,  might  justly  fall  within  the  scope  of  a  treatise  on  common 
law,  rather  than  of  one  which  professes  to  deal  with  the  extra- 
ordinary jurisdiction  of  the  High  Court  of  Chancery;  because 
the  rights  of  the  mortgagor  are  now  so  thoroughly  recognized 
in  courts  of  law,  that  their  former  precarious  condition  has  be- 
come a  matter  of  history  rather  than  one  of  practical  importance. 
But  this  condition  of  things  serves  only  to  justify  the  remark 
made  by  Chancellor  Kent,  that  "  the  case  of  mortgages  is  one  of 
the  most  splendid  instances  in  the  history  of  our  jurisprudence  of 
the  triumph  of  equitable  principles  over  technical  rules,  and  of 
the  homage  which  these  principles  have  received  by  their  adop- 
tion in  courts  of  law."^ 

Besides,  while  in  many  States  of  the  Union  the  peculiarity  of 
the  relation  of  mortgagor  and  mortgagee  has  disappeared  under 
the  levelling  influence  of  legislative  enactments,  in  others  it  still 
remains,  while  in  all  of  the  United  States,  a  knowledge  of  the 
history  of  mortgages  is  necessary  to  a  philosophical  understand- 
ing of  the  rules  by  which  they  are  governed. 

150.  The  jurisdiction  of  equity  upon  the  subject  of  mortgages 
arose  principally  from  two  sources: — 

First,  the  harshness  with  which  the  common  law  treated  the 
mortgagor ;  and  second,  the  inadequacy  of  relief  which  that  sys- 
tem of  jurisprudence  aftbrded  to  the  mortgagee. 

As  is  well  known,  a  mortgage  was  a  conveyance  of  land  some- 
times in  fee,  and  sometimes  for  a  less  estate,  with  a  stipulation 
called  a  clause  of  defeasance,^  by  which  it  was  provided  that 
in  case  a  certain  sum  of  money  were  paid  by  the  feoffor  to  the 
feoffee,  on  a  day  named,  the  conveyance  should  be  void,  and  the 
estate  should  either,  by  virtue  of  the  defeasance,  revest  in  the 
feoffor,  or  he  should  be  entitled  to  call  upon  the  feoffee  for  a  re- 
conveyance of  the  same.  The  person  who  borrowed  the  money 
and  conveyed  the  estate  was  called  the  mortgagor,  and  the  other 
party  to  the  contract  and  conveyance  was  the  mortgagee.  The 
term  mortgage  is  derived  from  the  mortuum  vadium^  or  dead 
pledge  of  the  civil  law ;  because  after  the  forfeiture  was  com- 
pleted by  the  non-payment  of  the  money,  the  estate  was  then 

4  EeDt's  Com.  158.  ^  xhe  defeasance  may  be  in  a  separate 

instrument,  4  Kent.  Com.  41. 
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dead  to  the  mortgagor.  Mortgages  are  classed  by  Littleton 
among  estates  upon  condition.  The  fee  vested  in  the  mortgagee 
from  the  date  of  the  conveyance,  subject  to  the  condition  of 
being  defeated  by  the  performance  of  the  stipulation  on  the  part 
of  the  mortgagor.  On  the  other  hand,  if  the  condition  were 
broken,  in  other  words,  if  the  money  was  not  paid,  the  estate  in 
the  mortgagee  then  became  absolute,  and  the  mortgagor  lost  his 
property  altogether.^ 

As  the  estate  conveyed  was  very  frequently,  if  not  always, 
greater  in  value  than  the  debt  which  the  conveyance  was  in- 
tended to  secure,  the  strict  common  law  construction  of  condi- 
tions broken,  and  the  enforcement  of  forfeitures  thereupon, 
necessarily  occasioned  much  hardship.  If  the  mortgagor  was 
not  prepared  on  the  day  to  pay  the  amount  due,  the  estate  be- 
came absolute  in  the  mortgagee,  and  no  subsequent  tender  or 
payment  could  operate  to  revest  the  title  in  the  mortgagor,  or 
entitle  him  to  any  relief  in  a  court  of  law.  On  one  side  of  West- 
minster Hall  he  was  entirely  without  remedy.  On  the  other 
side,  however,  the  court  of  chancery  interfered  for  his  relief.  It 
was  considered  in  equity  that  as  the  mortgage  was,  in  point  of 
fact,  only  a  pledge  for  a  debt,  the  payment  of  the  debt,  together 
with  a  penalty  for  the  delay,  in  other  words,  interest,  ought  to 
entitle  the  debtor  to  have  his  property  back  again ;  that  is  to  say, 
equity  recognized  the  mortgagor's  right  to  redeem.  Hence  arose 
that  privilege  on  the  part  of  the  mortgagor,  which  has  been  so 
long  inseparably  connected  with  mortgages,  and  which  is  known 
as  the  equity  of  redemption.  It  was  a  right  not  recognized  at 
common  law,  but  only  in  chancery,  and  hence  was  called  an 
"equity;"  it  was  a  right  to  buy  back  the  land  pledged,  and 
hence  was  termed  "  redemption." 

This  right  of  the  mortgagor  was  recognized  as  early  as  the 
reign  of  Queen  Elizabeth.* 

151.  In  Roscarrick  v.  Barton*  it  was  said  that  the  equity  of 
redemption  was  a  mere  rights  as  distinguished  from  an  estate  ; 
but  in  the  leading  case  of  Casborne  v.  Scarfe,*  Lord  Hardwicke 

>  Co.  Litt.  ?  382.  »  1  Ch.  Gas.  217. 

2  Langford   v.   Barnard,   Tothill,    134.         *  1  Atk.  603;  2  Lead.  Cas.  Eq.  1035 

See,  also,  Emmanuel  Col.  v.  Evans,  1  Ch.  (4th  Eng.  ed.). 
Rep.  18. 
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decided  that  it  was  an  estate^  "  for,"  said  he,  "  it  may  be  devised, 
granted,  or  entailed  with  remainders,  and  such  entail  and  re- 
mainders may  be  barred  by  fine  and  recovery,  and  therefore 
cannot  be  considered  as  a  mere  right  only,  but  such  an  estate 
whereof  there  may  be  a  seizin."  This  view  of  the  equity  of 
redemption  has  been  particularly  observed  in  the  United  States, 
where  a  mortgage  is  looked  upon  as  a  mere  security  for  the  debt, 
and  the  title  is  considered,  for  most  purposes,  as  remaining  in 
the  mortgagor.^ 

This  equity  of  redemption  was,  however,  limited  in  point  of 
time.  It  would  have  been  obviously  unjust  to  allow  a  mort- 
gagor, or  persons  claiming  under  him,  an  unlimited  option  to 
redeem,  no  matter  how  many  yeara  might  have  elapsed  since  the 
date  of  forfeiture.  The  statute  of  limitations,  as  to  real  estate, 
furnished  a  convenient  standard  by  which  the  duration  of  this 
right  was  to  be  measured  ;  and  it  was  held  that  after  twenty 
years  from  the  time  of  forfeiture,  the  mortgagee's  right  to  re- 
deem was  forever  gone.^ 

By  analogy  to  the  exceptions  in  the  statute,  ten  years  addi- 
tional were  allowed  after  the  removal  of  the  impediments  of 
infancy,  coverture,  imprisonment,  or  absence  beyond  the  seas.* 

This  equity  of  redemption  existed  not  only  in  favor  of  the 
mortgagor,  but  also  of  other  parties  claiming  under  him.  Thus 
the  heir,  the  devisee,  or  the  alienee  (even  though  a  volunteer), 
of  the  mortgagor,  may  redeem.*  So,  also,  may  a  subsequent 
mortgagee,*  a  judgment  creditor,^  or  the  crown,  or  lord  of  the  fee, 

1  4  Eeut's  Com.  160  ;  2  Wash,  on  Real  given  in  writing,  signed  by  the  mortgagee 

Prop.  151.  or  the  person  claiming  through  him. 

*  Anon.,  3  Atk.  813  ;  Phillips  v.  Sin-  *  Pym  v,  Bowreman,  3  Swanst.  241,  n. ; 

clair,  20  Maine,  269 ;  De  Marest  v.  Wyn-  Lloyd  v.  Wait,  1  Ph.  61 ;  Lewis  v.  Nangle, 

koop,  8  Johns.  Ch.  129;  Gates  v.  Jacob,  2  Ves.  481 ;  Rand  v.  Cartrigbt,  1  Ch.  Ca. 

1  B.  Mon.  808 ;  2  Sug.  V.  and  P.  109  (8th  59.      See   Beach   v.    Shaw,' 57  111.    17; 

Am.  ed.).  Smith  v.  Manning's  £xr.,  9  Mass.  422; 

8  1  Lead.  Cas.  Eq.  1065  (4th  Eng.  ed.).  Beach  v.  Cooke,  28  N.  Y.  508. 

In  England  the  limitation  of  the  right  of  5  peU  «.  Brown,  2  Bro.  C.  C.  276. 

redemption  is  now  fixed  at  twenty  years  ^  Stonehewer  v.  Thompson,  2  Atk.  440 ; 

by  statute  3  and  4  WiL  IV.,  c.  27,  \  28;  Mildred  v.  Austin,  L.  R.,  8  Eq.  220;  Hitt 

unless  in  the  mean  time  an  acknowledge  v.  HolUday,  2  Litt.  332 ;  Dabney  v.  Green, 

ment  of  the  title  of  the  mortgagor,  or  of  4  Hen.  &  Munf.  101 ;  Bigelow  v.  Willson, 

his  right  of  redemption,  shall  have  been  1  Pick.  485. 
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on  forfeiture.'  A  tenant  for  life,  a  remainderman,  a  reversioner, 
a  tenant  by  the  curtesy  or  by  devise,  and  a  jointress  may  all 
redeem.^ 

And  this  right  may,  of  course,  be  exercised  not  only  against 
the  mortgagee,  but  against  any  person  claiming  under  him. 

152.  The  nature  of  the  mortgagor's  title  has  been  the  subject 
of  some  discussion  both  in  England  and  in  the  United  States. 
In  the  case  of  a  mortgage  there  was  an  equitable  title  given  by 
the  court  of  chancery  distinct  from  the  coexisting  legal  title; 
and  in  this  respect,  therefore,  the  relation  of  mortgagor  and 
mortgagee  resembled  that  of  trustee  and  cestui  qui  trust;  but 
while  the  two  relations  had  this  characteristic  in  common,  they 
were  by  no  means  identical.^  It  has  been  truly  said  that  the 
relation  of  mortgagor  and  mortgagee  is  otie  which  is  perfectly 
anomalous  and  sui  juris;*  and  that  while  the  relation  of  vendor 
and  purchaser,  of  principal  and  bailiff,  of  landlord  and  tenant, 
of  debtor  and  creditor,  and  of  trustee  and  cestui  qui  trusty  have 
been  used  to  describe  the  relation  of  mortgagor  and  mortgagee, 
yet  by  the  names  of  mortgagor  and  mortgagee  alone  can  that 
relation  be  properly  characterized. 

It  had  been  decided  in  England  that  the  equity  of  redemption 
of  an  estate  in  fee  simple,  prior  to  the  statute  of  3  and  4  Wil.  IV., 
c.  104,  was  an  equitable  and  not  a  legal  asset  ;*  but  this  did  not 
necessarily  determine  the  equitable  nature  of  the  estate  itself; 
for  it  was  pointed  out  by  Vice-Chancellor  Kindersley,  in  Cook 
V.  Gregson,*  that  the  term  equitable  assets  referred  not  to  the 
nature  of  the  property  in  the  hands  of  the  executor,  but  to  the 
remedy  by  which  the  assets  could  be  reached  by  the  creditors 
of  the  decedent.  And  it  was  decided,  in  that  case,^  that  the 
equity  of  redemption  of  a  sum  of  money  charged  on  land  was 
legal  assets  in  the  hands  of  the  executor — for  he  could  recover 
it  merely  virtute  officii  as  executor,  which  was  said  to  be  the  test. 

»  Att  Gen.  v.  Crofts,  4  Bro.  P.  C.  136;  »  1  Spence  Eq.  432. 

Downe  v.  Morris,  3  Hare,  394.  *   Cholmondeley  v.  CliatoD,   2  Jao.   & 

«  Ravald  v.  Russell,  1  You.  9 ;  Raflfety  Wal.  182,  183. 

V.  King,  1  Keen,  618;  AyDsly  v.  Reed,  ^  It  is  now  made  a  legal  asset  by  that 

Dick.  249;  Palmes  v.  Danby,  Prec.  Ch.  statute. 

137 ;    Jones  v.    Meredith,    Bunb.    347 ;  «  3  Drew,  547. 

Howard  v,  Harris,  1  Vern.  190.  ^  Id. 


« 
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But  that  the  estate  of  the  mortgagor  is  to  be  regarded  in 
England  as  an  equitable  and  not  a  legal  title,  is  evident  from  the 
circumstance  that  a  second  mortgage  of  the  same  estate  is 
always  considered  as  the  transfer  of  an  equitable  and  not  of  a 
legal  title,  and  therefore  is  to  be  subject  to  the  rules  by  which 
the  assignments  of  equitable  interests  are  governed.^ 

In  the  United  States,  however,  the  nature  of  the  mortgagor's 
interest  is  of  a  legal  rather  than  an  equitable  character,  at  all 
events  so  far  as  regards  third  persons.  The  mortgagor  may 
bring  an  action  at  law  to  recover  the  land ;  his  estate  is  liable  to 
dower,  and  may  be  taken  in  execution  for  his  debts.^ 

But  as  between  the  mortgagor  and  mortgagee  the  legal  title 
passes  by  the  mortgage,  and  the  mortgagee  has  a  right  to  re- 
cover in  ejectment.  This  is  the  English  rule,  and  the  same 
doctrine  has  been  adopted  in  many  of  the  United  States,  In 
others,  however,  the  mortgage  is  considered  as  creating  a  lien 
merely,  and  giving  no  title  upon  which  an  ejectment  can  be 
sustained.' 

Both  in  England  and  in  this  country  the  interest  of  the 
mortgagee  is  considered  as  personal  property,  and  goes  to  the 
executor  and  not  to  the  heir.* 

153.  The  equity  of  redemption  would  have  rested  upon  a  very 
slender  and  precarious  foundation,  if  it  could  have  been  waived, 
surrendered,  or  bargained  away  by  the  mortgagor  at  the  time  of 
the  creation  of  the  mortgage ;  because  the  same  necessity  which 
drove  him  into  the  position  of  borrower,  would  also  have  inevi- 

>  See  postt  Chap.  VIII.,  Assignments,  liams  v.  Beard,  1  S.  Carolina  (N.  S.), 
Notes  to  Tbornboroagh  v.  Baker,  2  Lead.  824  ;  Jackson  v.  Lodge,  36  Cal.  28 ;  Buck* 
Cas.  Eq.  1030  (4th  £ng.  ed.);  and  to  ley  v.  Daly,  45  Miss.  338;  White  v. 
Marsh  V.  Lee,  \  Id.  611.  Rittenmyer,   80  Iowa,   268;    Gorham  v. 

>  American  note  to  Thomborongh  t>.  Arnold,  22  Mich.  250 ;  2  Wash,  on  Real 
Baker,  3  Lead.  Cas.  Eq.  647 ;  Brobst  t>.  Prop.  155.                              « 

Brock,    10   Wallace,   529  ;    Hutchins   v.  2  Washburn  on  Real  Prop.  100. 

King,   1  Wallace,  58 ;  Wilkine  v.  French,         *  Thomborongh  v.  Baker,   1  Ch.  Ca. 

20  Maine,   111;   Jackson  v.  Willard,   4  283;  2  Lead.  Cas.  Eq.  817.     A  convey- 

Johns.   41  ;    Ellison   v.    Daniels,    UN.  ance  of  the  mortgaged  premises  by  the 

Hamp.  274;  Hitchcock  v,  Harrington,  6  mortgagee,  without  assigning  the  debt, 

Johns.    295 ;    Norwich   v.   Hubbard,  22  passes  no  estate.    Johnson  v.  Cornett,  29 

Conn.  587;  Carpenter  v.  Bowen,  42  Miss.  Ind.  59;   Hubbard  v,  Harrison,  88>  Ind. 

28;  Woods  v.  Hilderbrand,  46  Missouri,  841 ;  4  Kent.  Com.  194. 
284;  Hale  v.  Home,  21  Urat.  121;  Wil- 
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tably  compelled  him  to  submit  to  any  terms  or  stipulations, 
however  harsh,  which  the  lender  of  the  money  chose  to  insist 
upon.  The  right  to  redeem  would  therefore  have  been  given  up, 
in  favor  of  the  mortgagee,  and  thus  have  been  rendered  of  little 
practical  value,  if  equity  had  not  again  interfered  for  the  protec- 
tion of  the  debtor.  It  was,  consequently,  at  an  early  date  deter- 
mined, and  it  is  a  settled  and  fundamental  doctrine  in  the  law 
of  mortgages,  that  the  mortgagor  cannot  by  any  stipulation  or 
agreement  made  in  the  mortgage  instrument,  or  at  the  date  of 
its  execution,  waive  or  surrender  his  right  to  redeem  within 
the  twenty  years.^  No  matter  how  rigidly  he  may  attemj)t  to 
bind  himself,  and  no  matter  how  stringent  may  be  the  contract 
by  which  the  equity  of  redemption  is  to  be  given  up,  and  the 
estate  is  to  become  absolutely  the  property  of  the  mortgagee  in 
the  event  of  a  forfeiture,  a  court  of  chancery  will  utterly  disre- 
gard any  such  agreement,  and  will  hold  the  mortgagor  still 
capable  of  exercising  this  inalienable  right  of  redeeming  his 
property  upon  payment  of  the  principal  and  interest  of  the 
mortgage  debt. 

So  deeply  rooted  is  this  doctrine,  that  it  has  taken  the  shape 
of  a  maxim,  and  the  immutable  character  of  the  mortgagor's 
right  is  expressed  in  the  emphatic  phrase  "  once  a  mortgage 
always  a  mortgage."  A  man  may,  of  course,  sell  his  equity  of 
redemption  the  day  after  the  mortgage  is  created,  if  he  chooses  so 
to  do  f  but  he  cannot  by  any  form  of  language,  part  with  it 
in  favor  of  the  mortgagee  at  the  instant  of  the  creation  of  the 
mortgage.^ 

154.  The  care  which  equity  takes  to  call  into  being  and  pre- 
serve the  right  of  redemption  is  shown  in  the  tendency  which 
exists  in  courts  of  chancery  (and  in  courts  of  law  where  equitable 
doctrines  are  recognized)  to  construe  alleged  conditional  sales 
to  be,  in  fact,  mortgages.    A  sale  coupled  with  a  stipulation  or 

•  Howard  v.    Harris,  1  Vem.  190    (2  »  Johnston  v.  Gray,  16  S.  &  R.  865; 

Lead.  Cas.  Eq.  869),  decided  in  1683.  Clark  v,    Henry,  2  Cow.  824  ;  Stover  v, 

s  Altboagb  such  a  transaction  is  closely  Bounds,    1   Ohio   St.   107;   Pritohard  v. 

scrutinized  in  equity,  and  its  fairness  must  Elton,  38  Conn.  434 ;  McNees  v.  Swaney, 

distinctly  appear  ;  Holdridge  v.  Gillespie,  50  Miss.  891.     Notes  to  Thomborougb  v. 

2  Johns.  Ch.  84 ;  Russell   v.  Southard,  Baker  (supra) ;  2  Wash.  Real  Prop.  67. 
12  Howard,  154;  Webb  v.  Rorke,  2  Sch. 
&  Lef.  673. 
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condition  that  the  vendor  shall  be  at  liberty  to  buy  back  the 
property  within  a  certain  time,  is  not  forbidden  by  law,  and 
when  such  a  contract  is  made  the  parties  must  abide  by  it,  and 
the  original  vendor  has  no  right  to  insist  upon  a  resale  to  him- 
self at  any  day  after  the  stipulated  time.  But  when  the  trans- 
action is  in  substance  a  security  for  a  debt,  and  when  there  is 
sufficient  evidence  to  show  that  that  was  the  real  intention  of 
the  parties,  it  is  obvious  that  the  nature  of  the  contract  is  that  of 
a  mortgage,  and  not  of  a  sale  with  the  privilege  of  buying  back. 
The  mere  fact,  therefore,  that  the  transaction  has  assumed  the 
shape  of  a  conditional  sale  will  not  be  allowed  to  alter  the  rights 
of  the  parties,  or  deprive  the  party,  who  is  in  fact,  though  per- 
haps not  in  name,  a  mortgagor,  of  his  equity  of  redemption. 
The  difficulty  in  most  cases  is  to  ascertain  what  the  actual  nature 
of  the  transaction  was  intended  by  the  parties  to  be.  Each  case 
must,  of  course,  to  a  great  extent,  depend  upon  the  circumstances 
peculiar  to  itself:  but  there  are  certain  indicia  of  intention  which 
frequently  occur,  and  which  when  they  do  exist  are  always 
looked  to.  Among  these  are  the  sufficiency  or  insufficiency  of 
the  price  paid ;  whether  or  not  existing  securities  or  evidences 
of  indebtedness  were  given  up  or  cancelled  ;  whether  there  was 
any  obligation  to  repay  the  purchase-money;  and  whether  the 
grantee  entered  into  immediate  possession  of  the  premises.* 

Whatever  difficulty  there  may  be  in  determining  the  nature 
of  any  particular  transaction,  two  general  rules  seem  to  be  estab- 
lished by  the  authorities :  first,  that  if  the  agreement  is  in  sub- 
stance a  mortgage,  its  form  cannot  deprive  the  debtor  of  his 
equity  of  redemption  ;  and  secondly,  that  courts  will  lean  very 
strongly  towards  construing  the  agreement  to  be  a  mortgage 
rather  than  a  conditional  sale.* 

It  need  hardly  be  added  that  where  it  plainly  appears  that  a 

1  See  note  to   the  case  of  Haines  v,  Eerr  v.  Gilmore,  6  Watts,  405;  Heister 

Thomson,  11  Am.  Law  Reg.  N.  S.  680.  v.  Madeira,  8  Watts  &  Serg.  884  ;  Ruffler 

«  Cornell  v.  Hall,  22  Mich.  377 ;  Wat-  v,  Womack,  80  Tex.  882 ;  Robinson  v. 
kins  V.  Gregory,  6  Blackf.  118  ;  Peterson  Willonghsbj,  65  N.  C.  520  ;  Carpenter  v. 
V.  Clark,  15  Johns.  205 ;  Rice  v.  Rice,  4  Snelling,  97  Mass.  452 ;  Notes  to  Thorn- 
Pick.  349;  Hughes  v,  Sheaff,  19  Iowa,  borough  v.  Baker,  2  Lead.  Cas.  Eq.  628, 
842;  Wilson  r.  Patrick,  84  Id,  370;  (8d  Am.  ed.)  ;  2  Wash,  on  Real  Prop.  62, 
Weathersly  v.  Weathersly,  40  Miss.  469 ;  64. 
Wing  V.  Cooper,  37  Verm.  179.    See,  also. 
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conditional  sale  was  intended,  the  parties  will  be  held  to  their 
bargain.^ 

155.  In  favor  of  the  equity  of  redemption  a  court  of  chancery 
will  allow  a  deed,  absolute  on  its  face,  to  be  shown  to  be  a  mort- 
gage. This  principle  is  recognized  in  nearly  all,  if  not  all,  the 
States  of  the  Union,  and  is  settled  by  a  host  of  decisions.^  Parol 
evidence  is  admissible  in  such  cases  in  most  of  the  States  of  the 
Union,  but  it  must  be  very  clear.^ 

The  ground  upon  which  this  doctrine  is  placed  by  Chancellor 
Kent  is  that  of  fraud,  accident,  or  mistake ;  and  according  to 
that  view,  where  neither  of  these  elements  exists,  the  absolute 
deed  cannot  be  shown  to  be  a  mortgage.'*  But  it  has  been  decided 
in  the  Supreme  Court  of  the  United  States,  that  where  a  deed  is 
intended  to  operate  as  a  mortgage,  it  would  be  a  fraudulent  act 
on  the  part  of  the  grantee  to  insist  upon  its  being  absolute,  and 
on  that  ground  the  grantor  would  be  entitled  to  relief.' 

156.  Equity,  having  thus  interposed  so  justly  and  so  decidedly 
in  favor  of  the  mortgagor,  was  now  ready  to  lend  its  assistance  to 
the  mortgagee,  who,  in  his  turn,  might  have  been  subjected  to 
great  inconveniences  if  the  court  of  chancery  had  not  come  to  his 
relief.  Because,  for  a  man  to  hold  possession  of  an  estate,  and 
yet  to  be  all  the  time  at  the  risk  of  being  deprived  of  the  enjoy- 
ment of  it  at  the  option  of  the  debtor,  and  whenever  it  might 
suit  the  convenience  of  the  latter  to  pay  the  debt,  was,  it  is  plain, 
a  very  precarious  and  uncertain  tenure  by  w^hich  to  hold  land. 
The  mortgagee  could  not  improve  beyond  the  necessary  repairs, 
without  being  liable  to  have  the  improved  property  taken  away 
from  him  at  any  moment.* 


>  Conwfty's  Exrs.  v.  Alexnnder,  7 
Cranch,  218;  Haines  v.  Thomson,  20  P. 
F.  Smith,  434 ;  Pearson  v.  Seay,  35  Alab. 
612. 

s  Among  the  more  recent  authorities 
upon  this  point  are  Villa  v.  Rodriguez, 
12  Wallace,  823;  Sweet  v.  Parker,  7 
C.  E.  Green,  453 ;  Horn  v.  Keteltas,  46 
New  York,  605 ;  Oldenbaugh  v.  Bradford, 
17  P.  F.  Smith,  96;  French  v.  Burns,  35 
Conneo.  359  ;  Wing  v.  Cooper,  37  Verm, 
179;  Shays  ».  Norton,  48  HI.  100. 

»  See  2  Washburn  on  Real  Property,  50 
et  teq, ;  Lindauer  v.  Cummings,   57  111. 


200.  In  Massachusetts  such  evidence  is 
not  admissible;  Lincoln  v.  Parsons,  1 
Allen,  888. 

*  See  Stevens  v.  Cooper,  1  Johns.  Ch. 
425 ;  following  the  rule  in  Irnham  v.  Child, 
1  Bro.  Ch.  C.  92. 

6  Babcock  v.  Wyman,  19  How.  289; 
Morgan  v.  Shinn,  15  Wal.  105.  See  2 
Wash.  Real  Prop.  58,  and  the  American 
note  to  WooUam  v.  Hearne,  2  Lead.  Cns. 
Eq.  678  et  seq.y  where  the  subject  is  dis- 
cussed at  length. 

6  Seei?o«^  p.  162. 
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It  was,  therefore,  decided  in  equity,  that  a  bill  would  be  enter- 
tained for  the  purpose  of  foreclosing  (as  it  was  termed)  the 
mortgagor's  equity  of  redemption.  By  the  decree  made  under 
this  bill,  a  new  day  was  fixed,  on  or  before  which  the  debtor 
was  required  to  pay  the  debt,  and  if  he  failed  to  meet  his  obli- 
gation at  the  new  date  thus  specified,  his  right  to  redeem  was 
forever  foreclosed,  and  his  estate  absolutely  forfeited  to  the 

• 

mortgagee. 

It  required  one  step  more  to  render  the  remedy  entirely  fair 
to  both  parties.  This  was  effected  in  England  by  the  statute 
15  &  16  Vip.,  c.  86,  under  which  a  sale  of  the  mortgaged  pre- 
mises can  be  made  in  a  foreclosure  suit.  So  much  of  the  pro- 
ceeds as  is  nece53ary  to  pay  to  the  mortgagee  his  debt,  interest, 
and  costs  is  devoted  to  that  purpose,  and  the  balance  is  handed 
to  the  mortgagor.  The  mortgagee's  remedy  in  many  of  the 
United  States  is  prescribed  and  regulated  by  statute,  and  in 
some  of  them  a  foreclosure  is  accomplished  by  petition  or  scire 
facias.  In  othei-s,  the  proceedings  by  bill  in  equity  are  retained, 
being  in  some. cases,  however,  slightly  modified  by  statute;*  and 
in  nearly  all  of  them  the  proceedings  in  foreclosure  result  in  a 
sale  of  the  mortgaged  premises. 

157.  During  the  existence  of  the  mortgage  there  are  certain 
other  rights  of  the  parties  which  have  not  yet  been  noticed,  but 
which  ought  to  be  spoken  of. 

And,  in  the  first  place,  as  to  the  mortgagor,  it  must  be 
remembered  that  if  he  is  suftered  to  remain  in  possession,  he 
remains  in  as  owner,  and  is  not  accountable  for  the  rents  and 
profits.  As  long  as  he  is  permitted  by  the  mortgagee  to  retain 
the  actual  enjoyment  of  the  estate,  his  rights  of  ownership  are 
the  same  as  those  of  any  other  holder  of  a  fee ;  subject,  however, 
to  this  qualification — he  cannot  commit  waste.^ 

If  a  mortgagor  is  wasting  the  land  so  as  to  affect  the  security 
of  the  mortgagee,  chancery  will  interfere  on  a  bill  filed  by  the 

*  It  woald  be  impossible  to  notice  the  18;    and  to  "Washburn   on   Real  Prop., 

statutory  provisions  in  the  different  States  Book  I.,  Ch.  XVI.,  See.  X. 

as   to   the  remedies  of  the  mortgagee.  '  2  Spence  Eq.  648;  I  Wash,  on  Real 

Reference  may  be  had  to  the  synopsis  of  Prop.,  Book  I.,  Ch.  XVI. ,  Sec.  V. 
the  statutes  in  the  Introduction,  aniej  p. 

11 
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latter  for  the  purpose  of  restraining  this  inequitable  use  of  his 
estate  on  the  part  of  the  mortgagor. 

On  the  other  hand,  a  court  of  equity  will  not  only  restrain  the 
mortgagee  when  in  possession  from  committing  waste,  but  will 
also  hold  him  accountable  for  the  rents  and  profits.  His  pos- 
session not  being  a  tortious  one,  he  is,  of  course,  not  considered 
liable  for  all  that  he  might  have  received — he  is  only  answerable 
for  all  that  he  has  actually  received,  or  could  have  collected  with 
reasonable  diligence.  He  is  not  to  be  held  to  the  strictest 
accountability  on  the  one  hand,  and,  on  the  other,  he  is  not  per- 
mitted to  be  entirely  negligent  or  wasteful  in  the  management 
of  the  estate.  And  he  is  responsible,  to  the  same  extent,  when 
he  has  assigned  tjie  mortgage;  because  it  is  con^dered  his  duty 
to  see  that  none  but  a  proper  person  is  allowed  to  enter  into 
possession  of  the  land.^ 

158.  One  of  the  consequences  of  the  fact  that  a  mortgage  is 
in  form  a  conveyance  of  the  legal  title  from  the  mortgagor  to 
the  mortagee,  was  that  a  second  mortgagee  could  acquire  only 
an  equitable  title  to  the  mortgaged  property;  in  other  words,  he 
was  merely  an  equitable  encumbrancer.  Now,  in  case  an 
equitable  encumbrancer  gets  in  the  legal  title,  then,  unless  there 
is  some  countervailing  equity  to  deprive  him  of  this  advantage, 
his  position  will  be  superior  to  that  of  his  fellow  encumbrancers, 
in  obedience  to  the  equitable  maxim  that  where  equities  are 
equal  the  law  shall  prevail.  This  is  the  origin  of  the  doctrine 
of  tacking — which  exists  in  the  law  of  mortgages  in  England, 
but  which  has  rarely  been  adopted  in  the  United  States.  The 
doctrine  may  be  best  explained  by  an  example.  Suppose  there  are 
three  mortgages,  all  of  different  date.  The  mortgagee  first  in 
point  of  time  will  hold  the  legal  title,  the  other  two  will  be  simply 
equitable  encumbrancers.  Now,  if  the  third  mortgagee  buys  in 
the  first  mortgage,  so  as  to  become  the  owner  of  the  legal  title, 

»  Upon  the  subject  of  the  extent  of  the  538 ;  Boston  Iron  Co.  v    King,  2  Gush, 

acoonntability  of  a  mortgagee  in  posses-  400 ;  Shaeffer  v.  Chambers,  2  Hals.  Ch. 

eion,  and  the  manner  of  taking  the  ac-  648;  Rawlings  v.  Stewart,  1  Bland,  22, 

count,  see  Sanders  v.  Wilson,  84  Verm,  note  ;   Breckenridge  v.  Brooks,  2  A.  K. 

821;    Miller    v.    Lincoln,  6   Gray,   656;  Marsh.  339;  Powell  v.  Williams,  14  Alab. 

Bell   V.    The    Mayor   of  New   York,    10  476;  Harper's  Appeal,  14  P.  F.  Sm.  315; 

Paige,  73;  Strong  v.  Blanchfird,  4  Allen,  2  Wash,  on  Real  Prop.  204  to  216. 
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he  has  a  right  to  tack  the  two  mortgages  together,  and  realize 
the  whole  amount  due  on  both,  prior  to  the  second  mortgagee, 
whose  security  is  thus,  as  it  were,  squeezed  out  between  the 
first  and  third  mortgage.^  But  this  can  only  be  allowed  in 
those  cases  in  which  the  third  mortgagee  had  no  notice  of  the 
existence  of  the  second  mortgage,  at  the  time  he  took  his  mort- 
gage. If  he  became  mortgagee  with  notice,  at  the  timey  of  the 
second  mortgage,  he  will  not,  under  these  circumstances,  be 
allowed  to  protect  himself  by  getting  in  the  first  mortgage  to 
the  prejudice*  of  the  second  mortgagee.^  But  notice  of  the 
existence  of  the  second  mortgage,  after  he  has  advanced  the 
money,  cannot  then  deprive  him  of  the  right  to  buy  in  the  legal 
title,  and  protect  himself  thereby.^  A  junior  encumbrancer,  if 
he  finds  that  he  is  likely  to  be  postponed  to  a  prior  lien,  of 
which  he  had  no  notice  when  he  became  mortgagee,  may  pro- 
tect himself  by  getting  in  the  legal  title,  and  using  it  (as  has 
been  said),  as  a  plank  in  a  shipwreck.* 

So,  also,  if  a  mortgagee  lends  a  further  sum  on  another  mort- 
gage, he  will  be  allowed  to  tack  the  last  mortgage  to  the  first, 
and  cut  out  a  second  encumbrancer. 

The  right  to  tack  does  not  exist  in  favor  of  judgment  credi- 
tors, or  of  any  one  except  those  who  advanced  their  money  on 
the  credit  of  the  land.  A  first  mortgagee  may,  however,  tack  a 
judgment  to  his  mortgage.*^ 

159.  The  doctrine  of  tacking  (which  is  an  extremely  harsh 
and  inequitable  one)  does  not  exist  to  any  extent  in  the  United 
States.^  A  rule  apparently  analogous  may,  however,  be  found 
in  those  cases  where  a  mortgage  is  given  to  secure  future  ad- 
vances, and  where  the  mortgagee  is  allowed  to  recover  sums 
subsequently  advanced,  as  against  a  mesne  mortgagee. 

The  general  definition  of  a  mortgage  given  above,  supposes 
that  the  debt  intended  to  be  secured  was  cotemporaneous  with, 
or  prior  to  the  mortgage.    Mortgages,  however,  are  sometimes 

»  See  notes  to  Marsh  v.  Lee,  1  Lead.  <  By   Lord    Hale    in    Marsh   v.    Lee 

Cas.  Eq.  615  (4th  Eng.  ed.),  where  this  (supra). 

subject  is  discussed  at  length.  *  Notes  to  Marsh  v.  Lee  {supra). 

*  Id.  621.  6  See  4  Kent»s  Com.  178,  179  ;  2  Sug. 

»  1  L^ead.  Cas.  Eq.  616.  V.  and  P.  500  (8th  Am.  ed.),  notes. 
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given  for  the  purpose  of  securing  advances  to  be  made  in  the  fu- 
ture; and  when  this  is  the  case  questions  of  no  little  interest  and 
importance  arise.  A  leading  authority  upon  the  general  subject, 
in  England,  is  the  case  of  Brace  v.  The  Duchess  of  Marlborough.^ 
It  was  there  held  (inter  alia)  that  "  if  a  first  mortgagee  lends  a 
further  sum  to  the  mortgagor  upon  a  statute  or  judgment,  he 
shall  retain  against  a  mesne  mortgagee  till  both  the  mortgage 
and  statute  or  judgment  are  paid  ;'^  and  it  has  been  decided  that 
a  fortiori  is  this  the  case,  if  the  first  mortgagee  lends  the  addi- 
tional sum  on  a  mortgage.^  But  this  rule  is  subject  to  the  quali- 
fication, also  laid  down  in  Brace  v.  The  Duchess  of  Marlborough, 
that  the  party  making  the  subsequent  advance  must  have  had 
no  notice  of  the  second  mortgage ;  for  being  without  notice  is  his 
sole  equity.^  It  has,  moreover,  been  held  that  even  if  the  first 
mortgage  is  given  to  secure  a  sum  axiA.  further  advances^  jet  if  the 
first  mortgagee  made  such  further  advance  after  notice  of  a 
mesne  incumbrance,  he  will  not  be  entitled  to  priority  in  respect 
of  the  same.*  And  this  is  the  rule  even  although  the  second 
mortgagee  had  notice  of  the  nature  of  the  first  mortgage.* 

In  the  United  States  it  has  been  established  law  for  many 
years  that  a  mortgage  may  be  given  for  future  advances — for 
debts  to  be  contracted,  as  well  as  for  those  already  due.^ 

The  future  advances,  however,  to  be  protected,  must  be  made 
without  notice  of  the  intervening  encumbrance.^    And  it  has 

1  2  p.  Wms.  491.  V.  Deming,  7  Conn.  387;  Joslyn  v,  Wy- 

2  Morret  v.  Parke,  2  Atk.  62.  man,  6  Allen,  62 ;  Goddard  v.  Lawyer,  9 
9  1  Lead  CaB.  £q.  621,  note  to  Marsh    Id.  78;  Bank  of  Utioa  v.  Finch,  3  Barb. 

t).  Lee.  Ch.  293  ;  Bell  t;.  Fleming,  1  Beas.  13,  490 ; 

*  Shaw  V.  Neale,  20  Beav.  167;  6  H.  Ladue  v.  The  Railroad  Co.,  18  Mich.  380; 

L.  Cas.  681 ;  Hopkinson  v.  Rolt,  9  H.  L.  Tully  v.  Harloe,  86  Gal.  302;  Foster  v. 

Cas.  614.     These  cases  overruled  the  old  Reynolds,  38  Mis.  663 ;  Moroney*8  Appeal, 

case  of  Gordon  v.  Graham,  2  Eq.  Cas.  Ab.  12  Harris  (Pa.),  872 ;  Farnum  v.  Burnett, 

698 ;  which  was,   however,   erroneously  6  C.  E.  Green,  87 ;  Note  to  Marsh  v.  Lee, 

reported,  the  decision  being,  in  fact,  the  1  Lead.  Cns.  Eq.  606.     Though  in  New 

other  way.    In  Maryland,  the  case  of  G or-  Hampshire,  by  statute,  the  rule  is  the 

don  V.  Graham,  as  reported,  has  been  fol-  other  way.    New  Hampshire  Bank  v.  Wil- 

lowed;  Wilson  v.  Russell,  14  Maryl.  496.  lard,  10  N.  H.  210;  Johnson  v.  Richard- 

8  Shaw  V.  Neale ;  Hopkinson  v.  Rolt.  son,  38  Id.  366. 

6  United  States  v.  Hooe,  3  Cranch,  89 ;  ^  Brinkerhoff  v.  Marvin,  6  J.  C.  R.  320; 

Shirras  v.  Caig,  7  Cranch,  34 ;  Johnson  Shirras  v.  Caig,  7  Cranch,  46 ;   1  Lead. 

V.  Richardson,  38  N.  Hamp.  363 ;   Sey-  Cas.  Eq.  608. 
mour  V.  Darrow,  31  Verm.  122;  Crane 
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been  held  that  the  recordinsc  of  the  interveninoc  encumbraace  is 
sufficient  notice.^  Bat  where  advances  are  made  in  pursuance 
of  a  binding  agreement,  the  party  making  them  will  be  protected.^ 

It  must  be  remembered  that  when  the  subsequent  advances 
are  not  made  by  the  first  mortgagee,  in  pursuance  of  the  terms 
of  the  first  mortgage,  but  by  virtue  of  an  independent  and  sub- 
sequent security,  the  only  thing  which  will  protect  him  in  such 
a  case  will  be  the  doctrine  of  tacking,  which  (as  has  been  already 
stated)  is  not  generally  recognized  throughout  the  United  States. 

The  equity  of  redemption  being  considered  in  equity  as  an 
estate^  the  interest  of  the  mortgagee  is  in  the  eye  of  equity  per- 
sonalty, and  passes  to  the  executor,  and  not  to  the  heir.  A 
transfer  of  the  debt,  secured  by  a  mortgage,  will  entitle  the  as- 
signee to  the  benefits  of  the  mortgage  security ;  and  the  pay- 
ment of  the  debt  will  operate  to  revest  an  absolute  title  in  the 
mortgagor,  without  the  necessity  of  any  reconveyance.^ 

160.  In  dealing  with  the  two  titles  of  the  mortgagor  and 
mortgagee,  equity  will  sometimes  interfere  for  the  purpose  of 
preventing  the  application  of  the  doctrine  of  merger,  by  which 
the  interests  of  the  owner  of  the  land  might  be  injuriously  af- 
fected. It  is  well  settled  that  where  the  legal  and  equitable 
estate  in  the  same  land  become  vested  in  the  same  person,  the 
equitable  will  merge  in  the  legal  estate  ;^  and  so,  upon  the  same 
principle,  in  the  case  of  mortgages,  if  the  owner  of  the  land  be- 
comes also  the  owner  of  the  mortgage,  the  two  titles  will  not,  as 
a  general  rule,  remain  alive  and  distinct,  but  the  title  as  mort- 
gagee will  sink  into  and  be  swallowed  up  in  the  more  perfect 
and  complete  title  as  owner.*  Now,  it  sometimes  happens  that 
to  allow  this  general  rule  to  operate  would  be  productive  of 
great  hardship,  and  would  be  exceedingly  inequitable;  for  it 
might  be  highly  for  the  interest  of  the  owner  that  the  mortgage 
should  be  kept  alive.  Thus,  cases  have  arisen  in  which  the  equity 
of  redemption  is  liable  to  the  dower  of  the  wife  of  a  former 

»  Spader    v.    Lawler,   17   Ohio,    871;  «  4  Kent's  Com.  194,  and  notes;  Wil- 

though  see  Shirras  v.  Caig,  7  Crancb,  46.  liams  on  Real  Prop.  391. 

«  Crane  v.  Deming,  7  Conn.  387 ;  Mo-  *  Perry  on  Trusts,  J  347.    See  2  Spence 

roney's  Appeal,  12  Harris,  372 ;  Famum  Eq.  879,  880. 

V.  Burnett,  6  C.  E.  Green,  87;  1  Lead.  *  Washburn  on  Real  Prop.,  Book  I., 

Cas.  Eq.  608.     See  Washburn  on  Real  Chap.  XVI.,  Sec.  VI. 
Prop.  146. 
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owner,  which  had  been  released  to  a  former  mortgagee.  If,  now, 
the  purchaser  of  the  equity  of  redemption  subject  to  dower  buys 
in  the  outstanding  mortgage,  it  would  be  manifestly  to  his  ad- 
vantage that  the  mortgage  should  be  kept  alive,  as  otherwise 
the  right  of  dower  would  be  let  in.^  In  such  a  case  as  this 
equity  will  treat  the  mortgage  title  as  still  subsisting,  and  will 
prevent  the  application  of  the  doctrine  of  merger.  Such  an  in- 
terposition of  equity  for  the  purpose  6{  keeping  the  two  titles 
distinct,  will  take  place,  unless  there  is  a  declared  intention  in 
favor  of  the  merger,  or  unless  such  an  intention  can  be  presumed 
to  exist  from  the  circumstance  that  such  a  merger  would  be  to 
the  owner's  advantage.^ 

161.  In  addition  to  the  regular  and  ordinary  mortgages  above 
spoken  of,  there  are  other  securities  which  are  held  in  equity  to 
be  valid  encumbrances,  and  which,  partaking  somewhat  of  the 
nature  of  mortgages,  are  frequently  termed  equitable  mortgages. 

Such  are  the  vendor's  lien  for  purchase-money;  mortgages 
created  by  the  deposit  of  title  deeds ;  mortgages  of  equitable 
interests ;  and  charges  of  certain  kinds.  These,  however,  are  in 
the  nature  of  liens^  and  do  not  result  in  the  creation  of  an  inde- 
pendent, equitable  title.  They  will,  therefore,  be  considered  in 
the  second  general  division  of  this  treatise  under  a  separate  head,^ 

•  2  Wash,  on  Real  Prop.  181.  See,  also,  gages  of  personalty,  so  far  as  they  relate 

Evans  v.  Kimball,  1  APen,  240  ;  Cook  v,  to  the  creation  of  an  equitable  title,  viz., 

Brightly,  10  Wright  (Pa.),  439.  the  equity  of  redemption,  and  the  exist- 

<  Kaowles  v,  Lawton,  18  Georgia,  476;  ence  of  an  equitable  remedy,  yix.,  a  fore- 
Waugh  V.  Riley,  8  Met.  290 ;  Van  Nest  closure  bill,  are  the  same  as  those  vrhich 
V.  Latson,  19  Barb.  604 ;  Hutchins  v.  govern  mortgages  of  real  estate.  But  it 
Carleton,  19  N.Hamp.  487;  Den  V.  Brown,  has  been  thought  that  the  brief  notice 
2  Dutch.  196  ;  Loomer  v.  Wheelwright,  3  which  it  is  necessary  to  give  to  the  sub- 
Sand.  Ch.  157  ;  Washburn  on  Real  Prop,  ject  of  mortgages  of  personalty,  may  be 
ui  8up,  more  appropriately  introduced  in  imme- 

3  See  postf  Part  II.,  chapter  on  Liens,  diate  connection  with  pledges  of  person- 
Mortgages  of  personal  property  will  also  alty,  which  will  be  considered  in  the  chap- 
be  considered   in   the  same  connection,  ter  on  Liens. 
The  general  principles  applicable  to  mort- 
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162.  Common  law  rule  forbidding  assign- 
ment of  chotea  in  action. 

163.  Exoeptions. 

164.  Such  assignments  allowed  in  equity. 

165.  Assignments    of   future    property; 
Holroyd  t.  Marshall, 

166.  Exceptions  to  the  general  rule. 

167.  Requisites   to  an  equitable   assign- 
ment. 

168.  When  notice  of  assignment  neces- 
sary ;   to  whom  given. 


169.  Authorities  in  the  United  States  con- 
flicting. 

170.  Effect  of  equitable  assignments ;  as- 

signment is  subject  to  equities  be- 
tween  original  parties. 

171.  Whether  assignment  is   subject  to 

equities  of  third  parties. 

172.  Bights  of  action  of  the  assignee  at 
law ;  in  equity. 

173.  Liability  to  be  sued  cannot  be  trans- 
ferred ;  exceptions. 


162.  The  subjects  of  property  may  be  divided  into  two  classes 
— things  in  possession,  and  things  not  in  possession ;  and  things 
not  in  possession  may  again  be  divided  into  those  things  of  which 
there  is  a  present  right  to  the  immediate  possession,  and  those 
things  of  which  there  is  a  mere  right  to  the  future  possession. 
Thus  a  man  may  either  own  a  cargo  of  oil  (for  example)  which 
he  has  in  his  possession,  or  which  he  has  an  immediate  right  to 
recover  from  the  possession  of  another  who  unlawfully  detains 
it,  or  which  he  has  the  present  right  to  demand  and  receive  at 
some  future  time,  or  which  does  not  yet  exist. 

The  consequences  or  incidents  of  these  rights  may  vary,  but  in 
all  of  these  cases  there  is  a  general,  present,  right  or  title  of  own- 
ership, which  any  perfect  system  of  justice  ought  to  recognize, 
protect,  and  enforce. 

Now,  the  common  law  could  only  deal  completely  with  the 
first  of  these  rights  or  titles — that  is  to  say,  the  only  ownership 
which  the  common  law  completely  recognized,  was  the  owner- 
ship accompanied  by  possession.  In  such  cases  the  owner  could 
enjoy  the  property,  or  transfer  it  to  another.  But  where  the 
ownership  and  the  possession  were  severed,  the  only  right 
which  the  common  law  recognized  was  the  right  to  recover  the 
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possession ;  in  other  words,  the  right  of  the  real  owner  was 
simply  a  law  suit — a  chose  in  action.  And  this  right  or  chose 
in  action  he  could  not  assign.  Where  there  was  a  present  right 
to  the  future  acquisition  of  property,  the  common  law  was  still 
more  at  fault,  for  there  was  not  even  a  right  to  recover  the 
goods,  but  only  a  right  to  recover  damages  for  their  non-de- 
livery.* 

Now,  at  common  law,  these  rights  to  things  not  in  possession 
by  whatever  name  they  were  called,  whether  choses  in  action^ 
possibilities,  expectancies,  things  not  in  esse^  and  mere  contin- 
gencies, were,  as  a  general  rule,  incapable  of  being  assigned ;  the 
reason  being  twofold :  first,  that  to  allow  such  transfers  would 
be  to  violate  the  rules  against  maintenance  and  champerty;*  and, 
secondly,  because  there  could  be  no  valid  sale  unless  the  thing 
to  be  sold  was  in  renim  naturd^  and  under  the  immediate  con- 
trol of  the  vendor.  Ilence  it  was  considered  against  sound 
policy  to  allow  any  man  to  transfer  to  another  a  mere  right  to 
recover  in  a  suit  at  law,  because,  in  this  way  (under  the  old 
conditions  of  society),  litigation  would  necessarily  be  encouraged, 
and  the  'rich  would  be  induced  to  buy  up  law  suits  for  the 
purpose  of  enforcing  them  against  the  poor  f  and  hence,  also,  it 
was  considered  absurd  to  make  a  sale  when  the  thing  to  be  sold 
was  not  in  the  actual  ownership  of  the  seller.  The  common 
law,  therefore,  sought  to  prevent  this  result  so  far  as  mainte- 
nance was  concerned,  by  a  twofold  method:  in  the  first  place, 
by  punishing  such  transfers  of  rights  of  action  as  crimes,  known 
in  criminal  jurisprudence  as  maintenance  and  champerty;  and, 
in  the  second  place,  by  refusing  to  recognize  the  title  of  the 
transferree  of  the  debt  or  other  chose  in  action^  when  he 
sought  to»recover  upon  it  in  a  common  law  suit.    And  it  pre- 

*  These  rights  to  property  deliverable  Needles  v.  Needles,  6  Ohio  (N.  S.),  442; 

in  futuro   must    be.  distinguished   from  Dote  to  Ryall  v,  Rowles,  2  Lead.  Cas.  Eq. 

remainders  and  reversions,  in  which  the  770  (4th  Eng.  ed.). 

possession  of  the  particular  tenant  en-  '  It  will  be  remembered  that,  in  early 

ured  to  the  benefit  of  the  remainderman  English   history,    the  protection   of  the 

or  reversioner.  poor  against  the  oppression  of  the  rich 

s  Co.  Litt.  214,  a;  Lampet*s  Case,  10  was  one  of  the  great  occasions  which 

Coke,  47  ;  Cassedy  v.  Jackson,  45  Miss,  called  for  judicial  interference,  especially 

402 ;   Pelletreau  t).  Jackson,  1 1  Wend,  on  the  part  of  the  chancellor.     See  anief 

111;   Jackson  v,  Waldron,   13  Id.  178;  page  10. 
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vented  the  sale  of  things  of  which  the  vendor  had  not  the 
immediate  right  to  possession,  by  falling  back  upon  the  rude 
common  sense  notion  that  if  you  had  not  a  thing  to  sell  you 
could  not  sell  it;  in  other  words,  that  to  every  bargain  there 
must  be  an  actual,  subsisting  subject. 

163.  To  this  general  rule  there  were,  at  common  law,  two  ex- 
ceptions, one  resulting  from  the  dignity  of  the  person  concerned, 
and  the  other  rendered  necessary  by  the  character  of  the  subject  ^ 
matter  of  the  transfer. 

The  king  could  be  the  assignee  of  a  chose  in  action  ;^  and  an 
annuity  (although  in  reality  nothing  more  than  a  chose  in  action) 
could  be  assigned.  The  reason  of  the  first  of  these  two  excep- 
tions was,  perhaps,  the  exalted  rank  of  the  individual,  which 
forbade  the  application  of  the  ordinary  rules;  for  a  transfer  to  the 
fountain  and  head  of  all  justice,  could  not  (it  was  presumed)  be 
supposed  to  work  injustice.  To  except  annuities  from  the  opera- 
tion of  the  rule  was  in  fact  illogical,  as  by  strict  reasoning  they 
should  undoubtedly  have  fallen  within  it;  but  it  was,  perhaps, 
felt  that  it  would  be  oppressive  if  this  very  common  species  of 
property,  were  not  to  enjoy  the  same  qualities  of  alienability 
which  were  possessed  by  other  kinds  of  personalty,  and  hence 
the  exception  sprang  up  out  of  a  kind  of  necessity,  and  is  now 
thoroughly  established.^ 

164.  Such  was  the  rule,  and  such  the  exceptions,  at  common 
law.  In  equity,  while  the  rule  which  prohibits  the  transfer  of 
mere  litigious  rights  has  been  recognized  and  upheld,  yet  the 
exceptions  to  the  common  law  doctrine  have  been  so  numerous 
that  the  principle  may  now  be  stated  to  be  firmly  established, 
that,  in  equity,  assignments  of  choses  in  action^  possibilities,  ex- 
pectancies, things  not  in  esse^  and  mere  contingencies  will  be  pro- 
tected and  enforced.  In  other  words,  equity  completely  recog- 
nizes and  enforces  the  present  ownership  of  things  not  in  pos- 
session.^ 

Thus  a  debt,  a  mere  chance  of  acquiring  an  estate,^  an  expecta- 

»  Co.  Litt.  232,  b.  n.     Note  to  Ryall  v.  Row  v.  Dawson,  1  Vea.  331 ;  2  Lead.  Cas. 

Rowles  (sup.).  Eq.  731. 

«  Gerrard  v.  Boden,  HeU.  80.  *  Hobson  v,  Trevor,  2  P.  Wms.  191 ; 

»  See  Wright  v.  Wright,  1  Ves.  412;  Wethered  r.  Wethered,  2  Sim.  183. 
Garland  v.  Harrington,  51  N.  Hatup.  414; 
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tion  of  an  inheritance,*  or  personal  property  not  yet  acquired  by 
the  assignor,  or  not  yet  in  rerum  naturd^  may  all  be  assigned  in 
equity,  and  the  assignee  can  have  relief  in  a  court  of  chancery, 
if  that  relief  is  necessary  to  protect  or  enforce  his  title. 

165.  The  principles  upon  which  assignments  in  equity  are 
based,  especially  those  which  have  for  their  subject  property  to  be 
acquired  in  futuro^  have  been  discussed  with  great  care  and  learn- 
ing, during  the  last  few  years,  in  the  highest  English  courts. 

It  had  been  decided  by  the  courts  of  law,  that  an  assignment 
of  future  acquisitions,  as,  for  example,  the  future  freight,  earn- 
ings, and  profits  of  a  ship,  was  void  at  law  f  while  in  equity  the 
same  assignment  had  been  upheld.^  But  the  opinion  existed 
and  continued  to  prevail  for  some  time,  that  the  equitable  right 
would  be  imperfect  and  incomplete  unless  there  was  a  subsequent 
possession  or  some  act  equivalent  to  it,  for  the  purpose  of  perfect- 
ing the  title ;  or,  in  other  words,  that  the  maxim  of  Bacon 
in  regard  to  legal  assignments,  "  Licet  dispositio  de  interesse 
futuro  sit  inu tills,  tamen  potest  fieri  declaratio  prsecedens  quae 
fortiatur  effectum  interveniente  novo  actu,"  was  applicable  also 
to  equitable  assignments,  and  that  the  latter,  equally  with  the 
former,  would  be  incapable  of  enforcement,  unless  there  was 
"  novus  actus  interveniens."^  Upon  this  ground  Lord  Chancellor 
Campbell  decided  the  case  of  Holroyd  v.  Marshall,  and  held 
that  where  there  had  been  an  agreement,  by  which  the  machinery 
and  implements  thereafter  to  be  brought  into  a  mill  should  be 
subject  to  the  trusts  of  a  mortgage,  and  such  machinery  was 
afterwards  brought  in  and  had  been  taken  in  execution  by 
creditors  of  the  assignor  before  the  equitable  assignees  had  done 
anything, to  perfect  their  title,  the  assignment  was  invalid  as 

'  Id.  »  In  re  ship  Warre  (in  the  matter  of 

2  Robinson   v,  McDonnell,  5   Maule  &  Robinson  et  al.^  Bankrupts),  8  Price,  269, 

Sel.  227 ;  trover  for  the  ship  Warre  and  n.  See,  also,  Field  v.  The  Mayor  of  New 

600  tons  of  oil.     This  was   the   general  York,  2  Seld.   179;  Emery  v.  Lawrence, 

rule  at  law;  see  Lunn  v.  Thornton,  10.  8  Gush.  151 ;  Boylen  v.  Leonard,  2  Allen, 

B.  379 ;    Hamilton   v.  Rogers,   8   Maryl.  407. 

301.     The  modern  tendency  of  courts  of  *  See  American  note  to  Row  v.  Dawson, 

law  is  towards  adopting  the  doctrines  of  3  Lead.  Gas.  Eq.  347,  where  the  authori- 

courts  of  equity  upon    these    subjects,  ties  based  upon  this  doctrine,  which,  in 

Brown  v.  Bateman,  L.  R.  2  G    P.  272.  equity  at  least,  is  no  longer  sound,  are 

See,  however,  Blakely  v.  Patrick,  67  N.  collected. 
Carolina,  40. 
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against  the  execution  creditors.  But  on  appeal  to  the  House  of 
Lords,  this  decree  was  reversed.  In  his  judgment  in  that  case, 
Lord  Westbury  gave  a  most  lucid  statement  of  the  law  upon 
the  subject.  The  true  ground  upon  which  this  and  similar 
decisions  are  to  be  placed  appears  to  be,  that  a  court  of  equity 
enforces  such  assignments  on  the  ground  that  the  assignee  is 
entitled  to  have  immediate  specific  performance  of  the  contract 
to  assign,  as  soon  as  the  property  comes  into  existence  in  the 
hands  of  the  assignor.  Neither  in  equity,  nor  in  law,  can  a  con- 
tract to  transfer  property  not  then  in  existence,  operate  as  an 
immediate  alienation,  for  the  simple  reason  that  there  is  nothing 
to  transfer.  But  immediately  upon  the  acquisition  of  the  thing, 
the  assignor  holds  it  in  trust  for  the  assignee,  whose  title  requires 
no  act  on  his  part  to  perfect  it,  and  cannot  be  disturbed  by  an 
execution  creditor  of  the  assignor.^  The  assignee,  however,  has 
an  equitable  title  from  the  time  of  the  assignment;  as  is  illus- 
trated by  the  case  of  iJx  parte  Barber,^  where  an  undertaking  to 
hand  over  the  bill  of  lading  of  a  cargo  of  oil,  then  en  route  to 
the  assignor,  was  held  to  give  the  assignee  a  right  superior  to 
that  of  the  assignees  in  bankruptcy  under  a  Jiat  issued  eight 
days  after  the  assignment.^  The  present  transfer  of  future  pro- 
perty, moreover,  diftei's  from  the  mere  power  to  seize  it.* 

The  doctrine  under  consideration  is  of  very  great  practical 
importance.  If  the  right  of  the  assignee  rises  (as  it  is  here  con- 
ceived it  does)  to  the  dignity  of  a  title  to  the  specific  property, 

'  Holroyd  v.  Marshall,  10  H.  L.  Gas.  this  subject  Wright  v.  Wright,  1  Ves.  411 ; 
209.  This  case  was  twice  argued  in  the  Langton  v.  Horton,  1  Hnre,  549 ;  Lindsay 
House  of  Lords.  Upon  the  first  argu-  v.  Gibbs,  22  Beav.  522;  Brown  v.  Tanner, 
ment,  the  law  Lords  present  were  Lords  L.  R.  3  Ch.  App.  397 ;  Wilson  v.  Wilson, 
Campbell,  Wensleydale,  and  Chelmsford.  L.  R.  14  Eq.  32;  Brown  v.  Bateman,  L. 
Lord  Campbell  adhered  to  the  opinion  R.  3  C.  P.  272;  Philadelphia,  etc.,  R.  R.  v. 
which  he  had  pronounced  as  chancellor  Woelpper,  14  P.  F.  Sm.  372;  Morrill  v. 
(2  De  G.  F.  &  J.  596),  and  Lord  Wensley-  Noyes,  56  Maine,  465 ;  Mitchell  v.  Wins- 
dale  was  disposed  to  agree  with  him ;  but  low,  2  Story,  230.  Fost^  Part  IL,  chap. 
Lord  Chelmsford  was  in  favor  of  reversing  on  Liens, 
the  decree.  Upon  the  second  argument,  >  3  Mont.  Deac.  &  DeG.  174. 
after  the  death  of  Lord  Chancellor  Camp-  '  See  also  Gardner  v  Lachlan,  4  My. 
bell.  Lord  Westbury,  then  chancellor,  &  Cr.  129;  Curtis  v.  Auber,  1  Jac.  & 
delivered  the  opinion,  referred  to  in  the  Wal.  526. 

text,  which  induced  Lord  Wensleydale  to  *  See  Reeve  v.  Whitmore,  33  L.  J.  Ch. 

change    his   mind,   and   confirmed  Lord  63-66;  4  De  G.  J.  &  Sm   1. 
Chelmsford  in  his  views.  See  further  on 
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it  cannot  be  defeated  by  an  assignee  in  bankruptcy  (for  example) 
who  could  not,  therefore,  successfully  resist  an  action,  or  rather 
a  bill  in  equity,  to  recover  the  specific  goods.  If  the  right  of 
the  assignee  is  a  mere  right  to  recover  damages  for  the  non-ful- 
filment of  a  contract  to  deliver  goods,  he  would  iiecessarily  come 
in,  pari  passu^  with  other  creditors  of  the  insolvent  vendor. 

It  seems,  however,  that  in  order  to  create  an  equitable  title  or 
estate  in  the  assignee,  the  property  must  be,  in  some  way,  specific- 
ally pointed  out.^ 

A  covenant  affecting  lands  thereafter  to  be  acquired,  if  it 
specifies  the  land,  and  the  property  is  afterwards  acquired  with 
an  intent  to  satisfy  the  covenant,  will  operate  in  equity  upon 
the  lands  so  afterwards  acquired.^ 

166.  To  the  general  equitable  rule  which  favors  transfers  of 
things  not  in  possession,  there  are,  however,  certain  exceptions, 
just  as  we  have  seen  that  there  are  exceptions  to  the  common  law 
rule  forbidding  such  assignments. 

Thus,  in  equity  a  mere  litigious  right,  the  transfer  of  which 
would  simply  tend  to  encourage  litigation,  and  thus  fall  within 
the  spirit  of  the  rule  against  maintenance,  will  not  be  recognized. 
Therefore  a  bare  right  to  file  a  bill  in  chancery  on  the  ground 
of  fraud,  cannot  be  assigned  even  in  equity.^ 

So,  too,  equity  will  not  recognize  assignments  of  certain  species 
of  property,  which  it  would  be  against  the  policy  of  the  law  to 
allow  the  owners  to  part  with.  These  are  pensions  given  as 
rewards  for  extraordinary  services,  pay  or  half  pay  in  the  army, 
the  salaries  of  judges,  and  other  revenues  and  emoluments  of  a 
kindred  character,  which  reasons  of  state  require  should  remain 
always  for  the  benefit  of  the  person  to  whom  they  were  origin- 
ally given.* 

>  Belding  v.  Read,  8  Hurl.  &  Colt.  961 ;  App.  169  ;  Prosser  v.  Edmunds,  1  Y.  &  C. 

Morrill  v.  Noyes,  56  Maine,  465.     See  Exch.  R.  4S1 ;  Milwaukee  and  Minnesota 

Benjamin  on  Sales,  pp.  62-67.  R.  R.  v.  The  Milwaukee  and  Western  R.  R., 

«  Metcalfe  v.  The  Archbishop  of  York,  20  Wis.  188 ;  Gardner  v.  Adams,  12  Wend. 

1  M.  &  Cr.  547 ;    Lyde  v.  Mynn,  4  Sim.  297  ;  Marshall  v.  Means,  12  Georgia,  61. 
605 ;  WeUesley  v.  Wellesley,  4  My.  &  C.  See,  also.  Wilhite  v.  Roberts,  4  Dana,  172 ; 
679;  2  Lead.  Cas.  Eq.  772.     See,  how-  Slacje  r.  Rhodes,  1  Der.  &  Bat.  Eq.  24. 
ever,  Countess  of  Mornington  v.  Keene,        *  Stone  v,  Lidderdale,   9   Anst.    538; 

2  De  G.  &  Jo.  292.  Emerson  v.  Hall,  13  Pet.  409;  Arbuthnot 
»  De  Hoghton  v.  Money,  L.  R.  2  Ch.    v.  Norton,  5  Moore,  P.  C.  C.  219 ;  though 
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A  purely  personal  trade-mark  is  not  assignable.^ 

It  has  been  held,  moreover,  that  the  right  of  action  for  a  mere 
personal  tort* cannot  be  assigned  -^  but  a  right  to  recover  damages 
for  an  injury  to  ^property  may  undoubtedly  be  assigned.* 

It  was  said  in  Mandeville  v.  Welch,*  that  an  order  drawn  on  a 
fund  for  only  a  part  thereof,  does  not  amount  to  an  assignment  of 
that  part,  for  the  reason  that  a  creditor  shall  not  be  permitted  to 
split  up  a  single  cause  of  action  into  many  actions,  without  the 
assent*  of  his  debtor.  In  other  words,  the  rule  was  laid  down 
that  a  part  only  of  a  chose  in  action  cannot  be  assigned,  but  that 
if  there  is  any  transfer  there  must  be  a  transfer  of  the  whole. 
But  this  was  in  a  common  law  action;  and  although  the  rule 
has  been  approved  in  several  cases,  it  may  well  be  doubted 
whether  it  is  sound  as  a  doctrine  of  equity.* 

It  has  been  decided  in  many  cases  in  this  country  that  land 
held  advei^sely  cannot  be  assigned  ;  and  it  has  been  further  held, 
that  as  such  assignments  are  considered  void  on  the  ground  of 
public  policy,  they  ought  not  to  be  enforced  in  equity.^  In  other 
States,  however,  the  rule  which  forbids  such  assignments  does 
not  prevail.^ 

167.  The  general  rule  in  regard  to  the  assignment  of  choses 
in  action  in  equity  having  been  stated,  the  next  subject  for  con- 
sideration is  the  manner  in  which  these  assignments  are  to  be 
effected,  and  the  steps,  if  any,  which  the  assignee  has  to  take  in 
order  to  perfect  his  title  to  the  thing  sought  to  be  transferred. 

No  particular  form  of  words  is  necessary  in  order  to  make  a 
valid  assigment  of  a  chose  in  action,^  Nor  is  any  written  instru- 
ment required,  for  it  is  sufficient  if  there  is  a  verbal  declaration 

see   State    Baok   v,    Hastings,   15    Wis.  on  the  side  of  Mandeville  v,  Welch.     See 

76 ;  and  Meriwether's  Admr.  v.  Herran,  3  Lead.  Cas.  Eq.  856.     See,  also,  Chicago 

8  B.  Mon.  162.  R.  R.  Co.  v.  Nichols,  57  III.  467. 

»  K4rr  on  Injunctions,  479.  •  Hoppiss  v.  Eskridge,  2  Ired.  Eq.  54. 

«  The  People  v.  Tioga,  19  Wend.  73.  ^  See   note  to  Rjall  v.  Rowles,  839  ; 

5  North  V.  Turner,  9  Serg.  &  R.  244 ;  Edwards  v.  Parkhurst,  21  Verm.  472. 

Butler  V.  The  Railroad,  22  Barb.  110.  ^  Row  v.  Dawson  (mpra);   Thompson 

<  5  Wheat.  288.  v.  Speirs,  18  Sim.  469;   Gurnell  v.  Gard- 

*  See  Caldwell  v.  Hartupee,  20  P.  F.  ner,    4   Giff.  626 ;   Buck   v.  Swazey,  85 

Sm.  74,  79;  Field  v.  The  Mayor  of  New  Maine,   41;    Conway  v.  Catting,  51   N. 

York,  2  Seld.  179.     It  must  be  admitted,  Ilamp.  407. 
howeveri  that  the  weight  of  authority  is 
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whereby  the  intention  to  part  with  the  ownership  of  the  chose 
is  properly  manifested.^  Thus,  if  A.  is  a  creditor  of  B.,  and 
wishes  to  transfer  the  debt  to  C,  an  order,  verbal  or  written, 
from  A.,  directing  B.  to  pay  the  amount  due  to  C,  will  be  a 
good  equitable  assignment.^ 

So,  also,  where  the  owner  of  goods,  then  in  the  hands  of  his 
agent,  promised  a  creditor  by  letter  that  he  would  direct  the 
agent  to  deliver  the  goods  to  the  creditor,  and  did  subsequently 
give  such  a  direction,  it  was  held  that  this  operated  as  an  equi- 
table assignment.^ 

And  an  order  payable  out  of  a  particular  fund,  may  operate  as 
an  assiojnment  of  the  fund.* 

But  a  mere  direction  to  an  agent  to  collect  money,  and  hand 
it  over  to  a  third  party,  will  not  amount  to  an  assignment.  Thus 
a  railway  contractor,  being  indebted  to  his  bankers,  wrote  to  the 
solicitors  of  the  company  authorizing  them  to  receive  the  money 
due  to  him  from  the  company,  and  pay  it  over  to  his  bankers — 
and  the  solicitors  then  wrote  to  the  bankers  promising  to  pay 
them  the  money  when  raised ;  but  it  was  held  that  this  did  not 
operate  as  as  equitable  assignment.^  The  difterence  between  an 
order  which  will,  and  one  which  will  not,  operate  as  an  assign- 
ment, appears  to  be  this :  If  the  order  is  such  as  to  create  a  mere 
agency  in  the  party  to  whom  it  is  given  to  transfer  the  chose  on 
behalf  of  the  principal,  then,  like  every  other  power  of  attorney, 
it  will  be  revocable  at  pleasure,  and  can  confer  no  title  upon 
the.  third  party  until  the  transfer  is  actually  made.  But  where 
the  order  purports  to  pass  a  present  interest  in  the  chose  to  the 
alleged  transferee,  then,  no  matter  what  form  the  transaction 
may  assume,  it  will  be  treated  in  equity  as  a  valid  assignment.^ 

»  Gurnellv.  Gardner,  9  Jur.N.S.  1220;  v.  Stngg,  2  Edwards,  108;  Luflfv.  Pope, 

Ford  V.  Stuart,  19  Johns.  342  ;  Thompson  6  Hill.  41B. 
V.  Emery,  7  Foster,  269.  »  Rodick  v.  Gandell,  1  De  G.  M.  &  G. 

*  Yeates  v.  Groves,  1  Ves.  Jun.  281  ;  7C3. 

Caldwell  v.  Hartupee,  20  P.  F.  Sm.  74.  »  See  Hunt  v.  Rousmanier,  8  Wheat, 

»  Burn  V.  Carvalho,  4  My.  &  Cr.  690;  174;    1   Am.  Lead.   Gas.  676;   Beers  v. 

See,  also,  Langton  v.  Waring,  18  Com.  B.  Spooner,  9  Leigh,  153;  Tiernan  v.  Jack- 

(N.  S.)  314.  son,  6  Peters,  680 ;  Watson  v.  Bagaley,  2 

*  Clark  V,  Mauran,  3  Paige,  373;  Mc-  Jones  (Pa.),  164;  Beans  v.  Bullitt,  7  P.  F. 
Lellan  v.  Walker,  26  Maine,  114;  Cutts  Sm  221;  notes  to  Ryall  r.  Rowles,  2 
V.  Perkins,  12  Mass.  206.     See  Phillips  Lead.  Cas.  Eq.  777. 
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Moreover,  the  mere  delivery  of  the  written  evidence  of  the  debt, 
may  operate  as  a  valid  assignment.^ 

168.  In  order  to  complete  the  assignment  as  against  the  as- 
signor, the  assignee  need  not  give  notice  thereof  to  the  person 
who  owes  the  debt,  or  has  the  custody  of  the  fund,  which  is  in- 
tended to  be  assigned.* 

And  this  is  also  so  as  against  the  creditors  of  the  assignor,'  or 
mere  volunteers,* 

But  as  against  subsequent  assignees  for  value,  the  assignee  first 
in  point  of  time  must  give  notice  to  the  debtor,  otherwise  he 
will  be  liable  to  be  postponed  to  a  second  or  third  assignee,  who 
has  given  notice.  Between  different  assignees,  the  one  who  first 
gives  notice  to  the  debtor  will,  as  a  general  rule,  have  the  prior 
right.  This  is  only  in  obedience  to  the  general  principle,  which 
requires  that  all  transfers  of  property  must  be  rendered  as  com- 
plete as  the  nature  of  the  transaction  will  permit,  in  order  to 
make  them  valid  as  against  subsequent  bona  fide  purchasers,  for 
valuable  consideration,  without  notice. 

Thus  in  the  case  of  personal  chattels,  possession  must  be  taken. 
And  so  in  the  case  of  choses  in  action^  that  which  is  equivalent 
to  possession,  viz.,  notice  to  the  debtor,  must  exist  in  order  to  give 
the  assignee  a  perfect  title.  In  other  words,  the  assignee  must  do 
everything  to  assert  the  ownership  which  the  nature  of  the  sub- 
ject matter  of  the  contract  will  allow.^ 

But  the  assignee  is  not  required  to  do  more  than  is  reasonably 
necessary.®  ^ 

»  Mowry  v.  Todd,  12  Mass.  281 ;   Run-  Exrs.  App.,  14  Wright  (Pa.),  75;  post, 

yan  v.  Mersereau,  11  Johns.  634;  Note  Fraud  on  Creditors, 

to  Row  V,  Dawson,  368.     Ante,  p.  79.  *  Justice  v.  Wynne,  12  Jr.  Ch.  R.  289. 

*  Donaldson  v.   Donaldson,  Kay,  711  ;  *  See,  ante,  p.  77.     See,  also,  Milroy  r. 

Way's  Trusts,  2  De  0.  J.  &  Sm.  366.  Lord,  4  De  G.  F.  &  J.  264 ;  Warriner  v. 

»  Beavan  v.  Lord  Oxford,  6  De  G.  Mac.  Rogers,  28  Law  Times  Rep.  (N.  S.)  863; 

&G.  492;  Eyre  V.  McDowell,  9  H.  L.  Cas.  Ryall  v.  Rowles,  1  Ves.  848;  Dearie  v. 

618,652;  Scott  v.  Lord  Hastings,  4  K.  &  Hall,  Loveridge  v.  Cooper,  8   Russ.  1; 

J.  633 ;  United  States  v.  Vaughan,  3  Bin.  Spain  v,  Hamilton's  Admr.,  1  Wal.  624  ; 

394;  Pellman  v.  Hart,  1  Barr  (Pa.),  263.  Martin  v.  Sedgwick,  9  Beav.  333  ;  Buller 

See  Pinkerton  v.  Railroad,  42  N.  Hamp.  v.   Plunkett,    1  John   &   H.   441 ;  In  re 

424,  andCom.  r.Watmough,  eWhart.  117,  Barr's  Trusts,  4  K.  &  J.  219;  Ez  parte 

as  to  the  steps  necessary  to  complete  the  Caldwell,  L.  R.  13  Eq.  188;  8  Lead.  Cas. 

transfer  of  a  chose  in  action^  as  against  the  Eq.  373. 

creditors  of  the  assignor.     These  authori-  «  Feltham  v.  Clark,  1    De  G.  &   Sm. 

ties  are  in  conflict.     See,  also,  Elliott's  307. 
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The  assignee  of  a  debt  is  not  bound  to  give  notice  to  the  as- 
signor if  it  is  not  paid.  The  rule  which  exists  as  to  promissory 
notes  in  such  cases,  does  not  apply.^ 

The  party  to  whom  notice  of  an  assignment  should  be  given  is 
he  who  has  the  legal  title,  or  who  owes  the  money.  Thus,  if 
personalty  vested  in  trustees  is  assigned,  notice  should  be  given 
to  the  trustees ;  if  a  debt,  to  the  debtor;  if  stock  in  a  public  com- 
pany, to  the  company  ;  if  a  future  cargo  of  a  ship,  to  the  master.^ 
If  the  fund  to  be  assigned  is  in  c(5urt,  according  to  the  English 
practice,  a  stop  order  should  be  obtained.^  Notice  to  one  of  seve- 
ral trustees  or  joint  debtors  is  in  general  notice  to  all ;  and  notice 
may  be  by  parol.* 

169.  The  rule  that  in  order  to  protect  the  title  of  an  equitable 
assignee  as  against  a  subsequent  assignee,  notice  of  the  assign- 
ment should  be  given,  is  one  that  is  based  upon  sound  principle, 
and  would  seem,  for  many  obvious  reasons,  to  commend  itself  for 
adoption.  It  has  accordingly  been  followed  in  many  decisions 
in  the  United  States.*  But  there  are  quite  a  number  of  cases  in 
which  a  different  doctrine  has  been  held,  and  it  is  therefore  im- 
possible to  say  that  any  general  rule  upon  the  subject  exists  in 
this  country.^  The  decisions,  however,  in  favor  of  the  English 
rule,  appear  to  be  based  upon  the  more  correct  view  of  the  law. 

The  assignment  of  a  chose  in  action  cannot  be  enforced  by  a 
mere  volunteer,  unless  the  transaction  has  so  far  progressed  as  to 
have  assumed  the  nature  of  a  voluntary  trust,  the  incidents  of 
which  have  already  been  discussed. 

If  there  is  a  mere  executory  agreement  to  assign,  that  agree- 
ment, like  any  other,  -must  be  supported  by  a  consideration.^ 

170.  The  effect  of  these  equitable  assignments  is  next  to  be 
noticed. 

«  Glyn  V,  Hood,  1  De  G.  F.  &  J.  334.     dochv.  Finney,  21  Missouri,  138;  Wood- 

2  See  note  to  Ryall  v.  Rowles,  804  ei    bridge  v.  Perkins,  3  Day,  364. 

teq.  (4th  Eng.  ed.).  ^  See  American  note  to  Row  v.  Daw- 

3  Id,  807.  son,  3  Lead.  Cas.  Eq.  374. 

*  Id.  ^  Notes  to  Row  v.  Dawson.     See  Ken- 

*  Vanbuskirkv.  The  Hartford  Ins.  Co.,  nedy's  Exrs.  v.  Ware,  1  Barr  (Pa.),  450, 
14  Conn.  146;  Campbell  v.  Day,  16  Verm,  where  Chief  Justice  Gibson  seemed  to 
558;  Loomis  v.  Loomis,  26  Id.  198;  think  that  all  assignments  were  in  their 
Clodfelter  v.  Cox,  1  Sneed,  330 ;    Mur-  nature   executory,  and   should  be   sup. 

ported  by  a  consideration. 
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And  first,  it  must  be  remarked  that  the  assignee  will  take 
the  chose  subject  to  all  the  equities  between  the  original  parties. 
Thus  if  the  debtor  has  any  defence  or  set-off  which  at  the  time  of 
the  assignment  would  be  good  as  against  the  assignor,  the  same 
defence  can  be  taken,  or  the  same  set-off  made  use  of  as  against 
the  assignee.^  And  so  (for  example)  the  assignment  of  anything 
that  is  coming  to  a  contractor,  under  a  building  contract,  is  neces- 
sarily subject  to  the  conditions  of  that  contract,  and  to  the  rights 
of  the  other  party  to  that  contract  whatever  they  may  be.'  The 
debtor  may,  however,  by  his  conduct  estop  himself  from  taking 
advantage  of  such  a  defence  or  set-off,*  if  he  actively  misleads 
the  assignee  as  to  its  existence,  or  improperly  remains  silent 
when  fair  dealing  would  command  him  to  speak.^ 

Another  case  in  which  the  assignee  will  not  take  subject  to 
equities  is  that  of  negotiable  paper;  but  this  is  not  so  much  an 
exception  to  the  general  rule,  as  a  particular  custom  growing  out 
of  the  law  merchant,  in  the  case  of  bills  of  exchange,  and  extended 
to  promissory  notes  by  the  statute  of  3  and  4  Anne. 

171.  It  has  been  decided  in  some  cases,  that  the  assignee  of  a 
chose  in  action  will  take  it  not  only  subject  to  the  equities 
between  the  original  parties  to  the  contract,  but  also  to  existing 
equities  in  favor  of  third  persons.*  Thus,  where  there  are  two 
successive  purchasers  of  the  same  equitable  interest,  the  second 
purchaser,  according  to  the  authorities  just  cited,  will  take 
subject  to  the  rights  of  the  first.  On  the  other  hand,  there  are 
not  wanting  opinions  to  the  effect  that  the  assignee  of  a  chose 
in  action  is  only  subject  to  the  equities  of  the  party  bound  by 

*  Turton  v.  Benson,  1   P.  Wms.  497 ;        *  Inre  Agra  and  Masterman's  Bank,  L. 

In  re  Natal  Inyestment  Co.,  L.  R.  3  Cb.  R.  2  Cb.  App.  391 ;  In  re  General  Estates 

App.  356;   Bebee  v.  The  Bank  of  New  Company,  L.  R.  3  Cb.  App.  768;  Jones 

York,  1  Johns.  529  ;  Kamena  v.  Huelbig,  v.  Hardesty,  10  G.  &  Johns.  404  ;  Decker 

8  0.  £.  Green,  78;  Jeffries  v.  Evans,  6  v.  Eisenbauer,  1  Penna.  R.  476;  Sargeaat 

B.  Men.    119;  The  Bank  v.  Fordyce,  9  v.  Sargeant,    18    Verm.    371;    Bank  v. 

Barr,  276;  Andrews  v,  McCoy,  8  Alab.  Jerome,  18  Conn.  448;  Watson's  Exrs.  v. 

920;  Ragsdale  v.    Hagy,  9  Grat.    409;  McLaren,  19  Wend.  657;  and   aee  post, 

Barney  v.  Green,  28  Verm.  391  ;  Ameri-  Part  II.,  Chap.  TIL,  Estoppel, 
can  note  to  Row  v.  Dawson,  3  Lead.  Cas.        *  Bush  v.  Lathrop,  22  N.  York,  635  ; 

Eq.  369 ;  1  Parsons  on  Contracts,  227.  Schafer  v.  Reilly,  50  Id.  67  ;  note  to  Row 

«  Tooth  V,  Hallett,  L.  R.  4  Cb.  App.  v.  Dawson,  3  Lead.  Cas.  Eq.  372. 
245. 
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its  obligation  (the  debtor),  and  not  to  those  of  prior  assignees.* 
The  true  solution  of  the  difficulty  would  appear  to  be  found  in 
correctly  applying  the  maxim  that  between  equal  equities  priority 
of  time  will  prevail,^  the  meaning  of  which  is,  that  as  between 
persons  having  only  equitable  interests,  if  such  equities  are  in 
all  other  respects  equal,  qui  prior  est  tempore^  potior  est  jure?  If 
there  is  nothing  else  in  the  case  to  turn  the  scale,  and  the  only 
fact  before  the  court  is  the  bald  fact  of  priority  of  time,  ihat^  of 
course,  will  be  conclusive.  But  in  practice  this  is  scarcely  ever 
the  case.  It  almost  universally  happens  that  two  other  ques- 
tions have  to  be  taken  into  consideration — the  question  of 
laches^  and  that  of  notice.*  If  the  first  purchaser  has  been  guilty 
of  laches^  his  equity  becomes  inferior  to  that  of  the  second  pur- 
chaser, and  the  equity  of  the  latter  will  then  prevail ;  for  priority 
of  time  is  the  last  ground  of  preference  resorted  to,  and  will 
never  be  considered  if  there  is  anything  else  to  turn  the  scale.^ 
On  the  other  hand,  the  second  purchaser  may,  under  the  circum- 
stances of  the  particular  case,  be  in  a  condition  to  avail  himself 
of  the  plea  of  a  bond  fide  purchaser  for  value  without  notice ; 
and  it  is  now  well  settled  that  such  a  plea  is  available  for  the 
protection  of  an  equitable,  as  well  as  a  legal  title.^ 

Therefore,  in  examining  into  the  relative  merits  (or  equities) 
of  two  persons  having  adverse  equitable  interests,  the  points  to 
which  attention  must  be  directed  are  these:  the  nature  and 
condition  of  their  respective  equitable  interests;  the  circum- 
stances and  manner  of  their  acquisition;  and  the  whole  conduct 
of  each  party  with  respect  thereto.^  If  the  inquiry  be  directed 
to  these  grounds,  a  decision  on  the  narrow  point  of  priority  of 
time  will  seldom,  if  ever,  be  found  necessary. 

172.  Another  effect  of  the  assignment  is  that  the  assignee 


1  Livingston  v.  Dean,  2  Johns.  Ch. 
479 ;  Murray  v.  Lylburn,  Id.  441  ;  Tay- 
lor V.  Gitt,  10  Barr,  428  ;  Mott  v.  Clark, 
9  Id.  399 ;  Metzgar  v.  Metzgar,  1  Rawle, 
227  ;  Moore  v.  Holcombe,  3  Leigh,  597  ; 
note  to  Row  v.  Dawson,  3  Lead.  Gas.  £q. 
373. 

«  Anie,  p.  60. 

»  See  Snell's  Equity,  17;  and  Rice  v. 
Rice,  2  Drew.  73,  where  the  subject  is 
clearly  discussed  by  V.  C.  Kindersley. 


*  Rice  V.  Rice,  ut  sup. 

•  Rice  V.  Rice,  2  Drew.  73 ;  The  Queen 
V.  Shropshire  Union  Co.,  L.  R.  8  Q.  B. 
420.  See,  also.  May  bin  v.  Kirby,  4  Rich. 
£q.  105 ;  and  Judson  v,  Corcoran,  17 
Howard,  612. 

6  Colyer  v.  Finch,  6  H.  L.  Cas.  905, 
920. 

1  Rice  t).  Rice,  The  Queen  v.  Shrop- 
shire  Union  Co.,  ut  sup. 
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acquires  thereby  the  right  to  make  use  of  the  name  of  the 
assignor,  in  an  action  at  law  to  recover  the  chose.  The  suit  must 
be  brought  in  the  name  of  the  original  assignor  to  the  use  of  the 
assignee;  and  courts  of  law  now  entertain  such  an  action,  and  a 
recovery  may  thus  be  had  in  a  common  law  suit.  The  con- 
sequence of  this  right  of  the  assignee  to  use  the  name  of  the 
assignor  is,  that  a  court  of  equity  will  not  ordinarily  entertain 
a  bill,  in  the  first  instance,  filed  by  the  assignee  against  the 
debtor  simply  for  the  purpose  of  recovering  the  debt.     Thus,  if 

A.  is  a  creditor  of  B.,  and  transfers  the  debt  to  C,  this  circum- 
stance alone  will  not  justify  C.  in  filing  a  bill  in  equity  against 

B.  to  recover  the  sum  due.  C/s  remedy,  in  the  first  instance,  is 
a  common  law  action  brought  against  B.  in  A.'s  name  to  C.'s 
use.^  If,  however,  A.  interferes  in  the  matter  for  the  purpose  of 
preventing  C.  from  using  his  name,  or  any  other  circumstance 
exists  by  which  C.'s  right  to  recover  at  common  law  would  be 
likely  to  be  defeated,  this  will  give  rise  to  a  jurisdiction  in 
equity,  and  a  bill  to  enforce  the  assignment  and  collect  the  debt 
will  then  be  entertained.  In  cases  in  which  it  is  proper  to 
resort  to  equity,  the  assignee  can  file  a  bill  in  his  own  name. 

While,  however,  in  many  instances  the  assignee  may  sue  at 
law  in  the  name  of  the  assignor,  certain  cases  still  exist  in  which 
the  remedy  of  the  assignee  is  in  equity  alone.^ 

173.  In  leaving  the  subject  of  this  chapter  it  maybe  proper  to 
remark  that  the  liability  to  be  sued  cannot  be  transferred  or  as- 
signed ;  that  is  to  say,  a  person  bound  by  a  contract  cannot,  be- 
fore or  after  breach,  relieve  himself  from  the  obligation  to  per- 
form it  by  assignment  to  another ;  nor  will  the  assignee,  without 
some  stipulation  on  his  part,  be  rendered  liable.*  The  exceptions 
to  this  rule  are :  the  assignment  of  liabilities  on  covenants  which 
"  run  with  the  land ;"  the  assignment  of  liability  for  a  debt  by 
agreement  among  all  the  parties  interested ;  and  the  assignment 
of  liabilities  in  consequence  of  marriage,  bankruptcy,  or  death.* 

The  rule  upon  this  subject  is  the  same  in  equity  as  at  law. 

1  See  Chicago  R.  R.  v.  Nichols,  57  III.  Mosely  v.  Bonsh,  4  Rand.  892 ;  Hagar  v. 

466.  Buck,  44  Verm.  290.     See  1  Parsons  on 

«  Hammond  v.  Messenger,  9  Sim.  327  ;  Contracts^  224,  note  (d). 

Ontario  Bank  v.  Mumford,  2   Barb.  Ch.  '  See  Dicey  on  Parties  to  Actions,  pp. 

596  ;  Adair  v.  Winchester,  7  Gill .  &  Johns.  76,  234. 

114;  Smiley  v.  Bell,  Mart.  &  Yer.  378  ;  *  Id, 
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174.  Having  considered  those  cases  in  which  courts  of  equity 
afford  relief  by  the  creation  of  titles  not  known  at  common  law, 
the  next  class  of  subjects  for  investigation  embraces  those  cases  in 
which  chancery  affects  and  controls  the  enjoyment  of  legal  titles 
by  the  operation  of  certain  rights  known  as  equities.  Among 
the  first  of  these  equities  which  present  themselves  for  consider- 
tion,  are  those  of  Accident  and  Mistake. 

Accident  is  one  of  those  "  cases  of  extremity,"  which  in  the 
early  days  of  chancery  jurisdiction  gave  to  the  suitor  his  right 
to  appeal  to  the  conscience  of  the  chancellor.  The  particular 
case  afterwards  furnished  the  generic  name  to  this  head  of  juris- 


•  -   -  J./-   <;    ,  -Sf  •« 
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diction,  and  the  terra  "accident"  is  now  commonly  used  to  in- 
clude all  cases  of  extremity.^ 

It  has  been  said  that  all  attempts  to  define  what  accident,  in 
its  equitable  signification,  is,  have  been  unsuccessful  f  neverthe- 
less it  has  been  described  by  a  modern  author  to  be  an  unforeseen 
and  injurious  occurrence  not  attributable  to  mistake,  neglect,  or 
misconduct  f  and  this  definition  seems  to  be  both  accurate  and 
comprehensive.  A  person  who  has  been  the  sufiferer  from  some 
such  unforeseen  occurrence,  is  entitled,  as  a  general  rule,  to  relief 
in  equity,  because  ordinarily  the  courts  of  common  law  did  not, 
in  such  cases,  afford  redress. 

175.  Common  law  courts,  however,  did  not  refuse  relief  in 
every  case,*  nor  do  courts  of  equity  grant  redress  in  all.  Hence 
the  jurisdiction  of  a  court  of  chancery  in  cases  of  accident,  is 
circumscribed  and  defined  by  certain  rules. 

Thus  equity  will  not  interfere  where  there  has  always  been  an 
adequate  remedy  at  law.  When,  however,  the  jurisdiction  of 
equity  has  once  attached  by  reason  of  the  original  refusal  of 
courts  of  law  to  entertain  such  a  case,  that  jurisdiction  of  chan- 
cery, once  acquired,  cannot  be  ousted  by  any  subsequent  assump- 
tion of  jurisdiction  in  such  cases  on  the  part  of  the  courts  of 
law.  This  is  only  in  accordance  with  the  general  maxim  already 
explained.' 

Equity,  moreover,  will  not  interpose  to  remedy  an  accident 
which  is  the  result  of  the  gross  neglect  or  fault  of  the  party  seek- 
ing relief.'  It  would,  for  example,  decline  to  afford  relief  to  the 
obligee  in  a  bond  who  has  himself  destroyed  the  instrument.^ 

Again,  a  chancellor  will  not  afford  relief  so  as  to  entirely  re- 
lease a  person  from  doing  something  which  he  has  expressly 
covenanted  to  do,  but  of  which  the  performance  has  become  un- 
expectedly, harsh  or  burdensome.  The  instance  of  this  rule, 
usually  given,  is  the  destruction  of  demised  premises  by  fire,  in 
which  case,  if  there  is  an  express  covenant  to  pay  the  rent,  the 

1  1  S  pence,  628.  ping  Co.  v.  Somes,  8  K.  &  J.  437;  Soeirs 

2  1  Spence,  028.  Eq.  335;  Story  Eq.  Jurisp.,  J  80. 
»  Smith's  Manual  of  Equity,  36.  ^  Story  Eq.  Jurisp.,  J  105. 

«  Blackstone  Com.  431.  i  Davis  t^.  Davis,  6  Ired.  Eq.  418.     Ez 

*  AntCy  page  47;  British  Empire  Ship-    parte^  Greenway,  6  Ves.  813. 
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tenant  is  compelled  to  pay,  although  he  has  quite  lost  the  en- 
joyment of  the  premises,  and  he  can  have  no  relief  in  equity.^ 

Care  must  be  taken  to  distinguish  these  cases  from  that  of  a 
penalty  incurred  by  reason  of  the  non-performance  of  a  covenant 
on  a  stipulated  day,  for  against  such  a  forfeiture  (if  the  injury 
inflicted  by  the  non-performance  of  the  covenant  can  be  com- 
pensated by  damages)  equity  will  relieve.  The  diflference  is  this: 
in  the  case  of  a  forfeiture  the  plaintilt*  asks  to  be  relieved  from 
the  penalty  only,  not  from  his  covenant ;  but  in  the  case  above 
put,  of  the  destruction  of  demised  premises  by  fire,  the  tenant 
asks  that  the  court  should  relieve  him  entirely  from  the  obliga- 
tion to  pay  rent  which  he  has  assumed,  and  this  a  court  of  equity 
will  decline  to  do. 

Equity  will  not  interfere  on  the  ground  of  accident  against  a 
bond  fide  purchaser  for  value  without  notice,  or,  indeed,  in  any 
case  in  which  the  equity  of  the  party  against  whom  the  relief 
is  sought  is  equal  or  superior  to  that  of  the  party  who  invokes 
the  aid  of  the  court.  On  the  other  hand,  a  chancellor  will  not 
interpose  upon  the  application  of  a  mere  volunteer.^ 

176.  Subject  to  the  qualifications  above  stated,  equity  will  re- 
lieve when  deeds  or  other  instruments  are  lost,  when  penalties 
are  accidentally  incurred,  when  powers  are  defectively  exercised, 
and  in  certain  miscellaneous  cases  which  cannot  be  grouped 
under  a  general  head. 

177.  Equity,  then,  has,  in  the  first  place,  a  jurisdiction  to  give 
relief  when  bonds  or  other  documents  are  lost,*  and  the  loss  ob- 
structs the  right  of  the  plaintiff  at  law,  or  leaves  him  exposed 
to  undue  perils  in  the  future  assertion  of  such  rights.  The  mere 
loss  will  not  be  sufiScient  to  give  equity  jurisdiction ;  but  the  party 
must  show  that  he  has  no  remedy  or  no  sufficient  remedy  at  law. 

Apart  from  the  fact  that  a  re-execution  of  the  instrument 
may  be  ordered,*  the  superiority  of  the  equitable  over  the  legal 
relief  is  shown  in  many  ways.      In  equity  suitable  indemnity 

'  See  Smith's  Land,  and  Ten.  202.    See,  quently  described  as  extending  to  cases 

also,  Fowler  V  Bott,  6  Mass.  R.  63;  Hal-  of   loss,   destruction,   or   suppression   of 

lett  V.  Wylie,  3  Johns.  R.  44.  deeds ;  but  suppression  must  be  a  fraud, 

*  Story  Eq.  Jurisp.,  {  106,  et  seq.  and  equity  would  have  jurisdiction  under 
»  Story  Eq.  Jurisp.,  J  84.    See  Donald-  that  head.     See  post^  Part  III.,  chap,  on 

son  V.  Williams,  60  Missouri,  408.  Re- execution  and  Cancellation. 

*  The   jurisdictioD  of   equity  is    fre- 
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can  always  be  exacted  from  the  complainant,  so  that  recovery 
upon  a  lost  instrument  may  be  had,  and,  at  the  same  time,  the 
defendant  may  be  sufficiently  protected  against  any  contingent 
liability  growing  out  of  the  subsequent  discovery  of  the  instru- 
ment, and  an  assertion  of  rights  under  the  same  by  any  other 
party.  Indemnity  can,  indeed,  be  required  in  common  law  ac- 
tions, especially  in  this  country,  where  not  only  equitable  prin- 
ciples, but  also  equitable  practice,  have  been  in  many  instances 
infused  into  the  common  law  forms.^  Nevertheless  the  ability 
of  courts  of  equity  to  require  such  a  stipulation  is  undoubted, 
and  has  been  one  of  the  grounds  on  which  the  jurisdiction  in 
cases  of  accident  has  been  supported. 

An  alternative  decree  may  be  framed  in  equity,  so  as  to  do 
justice  either  in  the  event  of  the  continued  loss  or  withholding 
of  the  instrument,  or  in  that  of  its  discovery  or  production.^ 
Mere  declaratory  decrees,  i.  ^.,  decrees  declaring  the  rights  of 
parties  to  property,  of  which  they  are  already  in  possession,  but 
of  which  their  title  may  be  disputed,  may  be  entered  in  equity. 
Such  decrees  are  of  course  beyond  the  power  of  the  common  law 
courts,  for  there  the  party  in  possession  could  bring  no  action  by 
which  his  title  could  be  ascertained  as  against  a  threatened  claim. 

Profert  of  bonds  may  be  dispensed  with  in  equity ;  whereas 
at  law  such  profert  had  to  be  made  in  the  declaration ;  and  the 
instrument  produced  if  required.  The  old  common  law  rule  has 
indeed  been  altered,  and  a  party  may  now  excuse  a  profert, 
stating  his  excuse  in  the  declaration.*  But  equity,  having 
acquired  jurisdiction  under  the  law  as  it  formerly  stood,  still 
retains  it  in  such  cases. 

It  is  one  of  the  safeguards  with  which  equity  surrounds  a 
defendant  in  the  cases  now  under  consideration,  that  the  plain- 
tiflC  must  file  an  affidavit  of  the  loss  of  the  instrument.*    In 


•  Bridgeford  v.  Masonyille  Manaf.  Co.,  only ;  for  it  is  presumed  that  no  person 
34  Conn.  546;  Almy  v.  Reed,  10  Cush.  who  is  in  possession  of  the  instrument 
421  ;  Smith  r.  Rockwell,  2  Hill  (N.  Y.),  would  file  a  bill  for  the  discovery  of  it, 
482;  Fales  v.  Russell,  16  Pick.  815;  especially  when  the  expense  of  a  dis- 
Story  Eq.  Jurisp.,  J  82.  covery  all  falls  upon  the  plaintiflF.     Gold- 

«  Story  Eq.  Jurisp.,  g  84.  smith's  Doctrine  of  Equity,  82;  Daniel's 

8  See  Chitty's  Pleading,  365.  Ch.  Prac.  395,  396;  Story's  Eq.  Pldg.,  J 

*  Except  in  cases  of  bills  for  discovery  288. 


184  ACCIDENT   AND   MISTAKE.  [PART  II. 

some  instances,  it  is  true,  relief  has  been  afforded  where  the 
proof  of  loss  was  very  clear,  although  no  affidavit  had  been 
filed  ;  but,  as  a  general  rule,  an  affidavit  will  be  required.^ 

As  to  promissory  notes  the  rule  seems  to  be,  that,  where  the 
note  is  negotiable  and  is  lost  before  it  becomes  due,  no  recovery 
can  be  had  at  law,  and  the  remedy  is  solely  in  equity.^  But  if 
the  note  was  not  negotiable,  or  the  loss  happened  after  the  note 
fell  due,  the  party  has  a  remedy  at  law ;  and  as  profert  of  a 
promissory  note  is  not  necessary,  the  remedy  at  law  is  complete, 
and  the  party  has  no  standing  in  equity,  unless,  of  course,  some 
other  and  special  ground  is  laid. 

178.  Another  class  of  cases  in  which  equity  originally  afforded 
relief,  on  the  ground  of  accident,  is  that  of  penalties. 

Accident  is  undoubtedly  the  origin  of  the  jurisdiction  of 
chancery  upon  the  subject  of  penalties;  but  subsequently  the 
jurisdiction  was  extended  to  embrace  all  questions  as  to  penalties 
irrespective  of  accident.^ 

The  penalty  named  in  a  bond  was  originally  inserted  for  the 
purpose  of  "  evading  the  absurdity  of  those  monkish  constitu- 
tions which  prohibited  taking  interest  for  money,  and  was, 
therefore,  very  pardonably  considered  the  real  debt  in  courts  of 
law,  when  the  debtor  neglected  to  perform  his  agreement  for  the 
return  of  the  loan  with  interest ;  for  the  judges  could  not,  as 
the  law  then  stood,  give  judgment  that  the  interest  should  be 
specifically  paid."*  The  reason  of  this  rule  ceased  when  interest 
was  allowed  by  statute  to  be  recovered ;  but  the  narrow  and 
illiberal  views  which  were  entertained  at  this  time,  in  courts  of 
law,  prevented  the  judges  from  taking  advantage  of  this  circum- 
stance to  alter  the  rule ;  and  the  suitor  was  consequently  driven 
into  chancery.  The  jurisdiction  of  chancery,  as  has  been  already 
stated,  originally  arose  when  the  obligor  was  prevented  by  ac- 
cident from  paying  the  sum  on  the  day  named;  but  it  was 

1  Chewning  V.  Singleton,  2  Hill  Eq.  371 ;  Bowman,  3  J.  J.  Marsh.  78 ;  1  Dan.  Chan. 

Hill  V.    Lackey,   9  Dana,    81 ;    Owen   v.  Prac.  395. 

Paul,  16  Alab.  130;  Pennington  v.  The  «  See  Byles  on  Bills  (Sharswood),  800, 

Governor,  1  Blackf.  78;  Thornton  v.  Stew-  801,  and  notes;  Wright  v.  Maidstone,  1 

art,  7  Leigh,  128;  Livingston  v.  Living-  E.  &  J.  701 ;  Savannah  Nat.  Bank  v.  Has- 

ston,    4   Johns.    Ch.    294;     Graham  v.  kins,  101  Mass.  870. 

Hackwith,  1  A.  K.  Marsh.  424;  Parson's  >  See  1  Spence  £q.  629,  680. 

Adra.  V.  Wilson,  2  Tenn.  R.  260 ;  Webb  v,  «  8  Black.  Com.  484. 
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afterwards  extended,  and  embraces  all  cases  of  default  from 
whatever  cause — upon  the  principle  that  compensation  and  not 
forfeiture  is  the  just  and  equitable  rule  which  is  to  be  applied  to 
all  cases,  and  that  when  a  debtor  pays  the  debt  with  interest  for 
its  detention  and  costs,  he  ought  not  to  be  mulcted  in  a  further 
sum.  This  reasonable  rule  soon  found  its'  way  to  the  statute 
book,  and  acts  of  parliament  were  passed  allowing  courts  of 
common  law  to  aflford  the  same  relief.^  These  or  similar 
statutes  are  in  force  generally  in  the  United  States ;  and  the 
necessity  for  the  exercise  of  chancery  interference  has,  therefore, 
to  a  great  extent,  passed  away ;  but  its  jurisdiction  still  remains.' 

179.  The  question  which,  perhaps,  most  frequently  arises,  is 
whether  the  sum  named  is  to  be  regarded  as  a  penalty,  or  as  the 
amount  of  damages  which  the  parties  have  agreed  shall  be  re- 
covered in  case  of  a  breach  of  the  covenant.  Against  a  penalty 
equity  will  relieve;  but  not  against  stipulated  (or  liquidated) 
damages. 

The  mere  use,  however,  of  the  words  "  stipulated  damages," 
will  not  determine  the  rule  to  be  applied ;  that  will  depend  upon 
the  substantial  nature  of  the  contract.^  The  general  result  of  the 
authorities  has  been  correctly  stated  to  be,  that,  "  when  the  in- 
jury is  susceptible  of  definite  admeasurement,  as  in  all  cases  where 
the  breach  consists  in  the  non-payment  of  money,  the  parties 
will  not  be  allowed  to  make  a  stipulation  for  a  greater  amount, 
whether  in  the  form  of  a  penalty,  or  of  liquidated  damages. 
But  when,  on  the  other  hand,  the  injury  in  question  is  uncertain 
in  itself,  and  insusceptible  of  being  reduced  to  certainty  by  a 
legal  computation,  it  may  be  settled  beforehand  by  special  agree- 
ment."^   In  all  cases,  however,  it  is  a  question  of  intention.* 

<  8  and  9  Wil.  III.,  ch.  11,  J  8;  4  and  6  406  ;  Morris  v.  McCoy,  7  Nevada,  899  ; 

Anne,  ch.  16,  JJ  12,  13.     It  was  said,  in  Lee  v.  Overstreet,  44  Geo.  507;  notes  to 

Betts  V.  Barch,  4  Hurl.  &  Nor.  506,  that  Peacbey  v.  Duke  of  Somerset,  8  Lead, 

the  courts  seem  to  have  granted  relief  Cas.  £q.  (3d  Am.  ed.)  677. 

-without  reference  to  the  statutes,  and  on  ^3  Lead.  Cas.  £q.  (8d  Am.  ed.)  683. 

general  principles.     See  2  Lead.  Cas.  £q.  ^  Id,     See,  also,  Cotheal  v.  Talmage, 

1098  (4th  Eng.  ed.).  5  Seld.    551 ;    Streeper  v.  Williams,   12 

«  See  the  notes  to  Peachy  v.  The  Duke  Wright  (Pa.),  454;  Shreeye  v.  Brereton, 

of  Somerset,  2  Lead.  Cas.  Eq.  1096  (4th  1  P.  F.  Sm.  175;  Chaser.  Allen,  13  Gray, 

Eng.  ed.);  3  Id.  895  (3d  Am.  ed.).  45;  Fisk  v.  Gray,  11  Allen,  132;  3  Par- 

*  Hamaker  v.  Scbroers,  49  Missouri,  sons  on  Contracts,  156. 
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180.  Another  question  which  often  presents  itself  for  con- 
sideration is,  whether  an  agreement  for  the  reduction  of  a  debt, 
in  case  of  prompt  payment,  or  the  performance  of  some  other 
condition,  shall  be  governed  by  the  ordinary  rules  which  are 
applicable  to  penalties. 

The  law  upon  this  subject,  and,  indeed,  upon  the  general 
question  of  penalties,  has  been  stated  with  great  clearness  in  the 
case  of  Thompson  v.  Hudson,^  decided  in  1869,  in  the  House  of 
Lords.  Equity,  it  was  there  said,  will  always  look  to  the  sub- 
stance of  the  transaction ;  if  the  substance  is  inequitable,  equity 
will  relieve  against  it,  or  will  not  enforce  it — if  it  is  not  so, 
equity  will  enforce  the  agreement.^  The  law  is  perfectly  clear, 
that,  where  there  is  a  debt  actually  due,  and  in  respect  of  that 
debt  a  security  is  given,  be  it  by  way  of  mortgage,  or  be  it  by 
way  of  stipulation,  that,  in  case  of  its  not  being  paid  at  the  time 
appointed,  a  larger  sum  shall  become  payable,  and  be  paid  ;  in 
either  of  these  cases,  equity  regards  the  security  that  has  been 
given  as  a  mere  pledge  for  the  debt,  and  it  will  not  allow  either 
a  forfeiture  of  the  property  pledged,  or  any  augmentation  of  the 
debt  as  a  penal  provision,  on  the  ground  that  equity  regards  the 
contemplated  forfeiture,  which  might  take  place  at  law  with 
reference  to  the  estates,  as  in  the  nature  of  a  penal  provision, 
against  which  equity  will  relieve  when  the  object  in  view,  viz.,  the 
securing  of  the  debt,  is  attained,  and  regarding,  also,  the  stipu- 
lation for  the  payment  of  a  larger  sum  af  money,  if  the  sum  be 
not  paid  at  the  time  it  is  due,  as  a  penalty  and  a  forfeiture 
against  which  equity  will  relieve.  It  is  equally  clear,  upon  the 
other  hand,  that,  where  there  is  a  debt  due,  and  an  agreement  is 
entered  into  at  the  time  of  that  debt  having  become  due,  and 
not  being  paid,  in  regard  to  further  indulgence  to  be  conceded  to 
the  debtor,  or  further  time  to  be  accorded  to  him  for  the  pay- 
ment of  the  debt,  or  in  regard  to  his  paying  it  immediately,  if 
that  be  a  portion  of  the  stipulations  of  the  agreement,  or  at 
some  future  time  which  may  be  named,  and  the  creditor  is  will- 
ing to  allow  him  certain  advantages  and  deductions  from  that 
debt,  as  well  as  to  extend  the  time  for  its  payment,  if  adequate 

*  L.  R.  4  H.  L.  Gas.  1.  Palmer)  and  Lord  Justice  Mellish  (then 

*  By  Lord  Selboroe  (then  Sir  Roundel    Mr.  Mellish),  arguendo  for  appellants. 
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and  satisfactory  security  is  afforded  him  as  a  consideration,  then 
it  is  perfectly  competent  to  the  creditor  to  say  that  if  the  pay- 
ment is  not  made  modo  etformd  according  to  the  stipulation,  the 
right  to  the  original  debt  reverts.^  In  other  words,  it  is  right 
and  rational  for  a  creditor  to  say  to  his  debtor:  "Provided  you 
pay  me  half  of  the  debt  or  two-thirds  of  the  debt  on  an  appointed 
day,  I  will  release  you  from  the  rest,  and  will  accept  the  money 
so  paid  in  discharge  of  the  whole  debt ;  but  if  you  do  not  make 
payment  of  it  on  that  day,  then  the  whole  debt  shall  remain 
due  to  me,  and  I  shall  be  at  liberty  to  recover  it ;"  and  this  is 
the  view  which  a  court  of  equity  will  adopt.^ 

In  accordance  with  these  principles,  it  has  been  decided,  that, 
where  a  mortgage  provides  for  the  payment  of  sums  by  instal- 
ments, and  contains  a  stipulation  for  the  payment  of  the  whole 
sura  due  in  default  of  payment  of  any  such  instalment,  such 
proviso  is  binding  and  not  in  the  nature  of  a  penalty.^ 

A  man  cannot  escape  from  the  specific  performance  of  an 
agreement  by  electing  to  pay  the  penalty  for  the  breach.  ''  If  a 
man,  for  instance,  agrees  to  settle  an  estate,  and  executes  his* 
bond  for  a  certain  sum  as  a  security  for  the  performance  of  his 
contract,  he  will  not  be  allowed  to  pay  the  forfeit  of  his  bond, 
and  avoid  his  agreement,  but  he  will  be  compelled  to  settle  his 
estate  in  specific  performance  of  his  agreement."* 

181.  The  relief  afforded  in  cases  of  penalties  is  only  an  in- 

»  See  opinion  of  Lord  Hathorley  in  L.  Robinson  v.  Loomis,  1  P.  F.  Sm.  78;   The 

R.  4  H.  L.  Cas.  15.  People  v.  The  Sup.  Ct.  of  N.  Y.,  19  Wend. 

*  Thompson  v.  Hudson — opinion  of  104;  Noyes  v.  Clark,  7  Paige,  179;  The 
Lord  Westbury,  L.  R.  4  H.  L.  Cas.  27.  Plank  Road  Co.  v.  Murray,  15  111.  337  ; 
**If  you^ere  to  put  that  proposition,"  Baldwin  v.  Van  Vorst,  2  Stockt.  Ch. 
said  Lord  Westbury,  *'  to  any  plain  man  677. 

walking   the    streets  of    London,    there  *  Per  Lord  St.  Leonards  in  French  v, 

could  be  no  doubt  at  all  that  he  would  Macale,  2   Dr.  &  War.  275;   Gordon  v. 

say  that  it  is  reasonable  and  accordant  Brown,  4  Ired.  Eq.  399 ;  Dooley  v.  Wat- 

with  common  sense.     But  if  he  was  told  son,  1  Qrey,  414;  Canal  Co.  v.  Sansom, 

that  it  was  requisite  to  go  to  three  tribu-  1   Binney,  70;  Brown  v.  Bellows,  4  Pick, 

nals  before  you  could  get  that  plain  prin-  179.     See,  however,  Perkins  v.  Lyman, 

ciple  and   conclusion   of  common   sense  11    Mass.   76;   Pearson  v.  Williams,  26 

accepted  as  law,  he  would,  undoubtedly.  Wend.  630;  Williams  v.  Green,  14  Ark. 

hold  up  his  hands  with  astonishment  at  315,    322;  Bodine  v.  Glading,   9   Harris 

the  state  of  the  law."  (Pa)»  60,  64;  3  Lead.  Cas.  Eq.  685  (3d 

•  Sterne  V.  Beck,  11  Weekly  Rep.  791 ;  Am.  ed.). 
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stance  of  a  general  rule ;  for  the  same  species  of  redress  will  be 
aftbrded  in  all  cases  of  forfeiture  resulting  from  non-payment  of 
money,  and  in  all  cases  where  the  damage  incurred  by  non-perform- 
ance is  susceptible  of  pecuniary  measurement,  and,  therefore,  of 
compensation.^  But  equity  will  not,  in  general,  and  in  the  ab- 
sence of  special  circumstances  calling  for  interference,  give  relief 
in  cases  of  forfeiture  growing  out  of  breach  of  covenant  for  re- 
pairing, insuring,  or  doing  any  specific  act. 

The  ground  of  this  difference  is,  that  in  such  cases  it  is  un- 
known "what  the  measure  of  damages  shall  be."^ 

It  is  well  settled  that  a  court  of  equity  will  not  lend  its  aid 
actively  to  enforce  a  forfeiture.^ 

182.  The  third  class  of  cases  in  which  equity  win  relieve  on 
the  gpound  of  accident  embraces  defective  execution  of  powers.* 
This  subject  will  be  more  fully  considered  under  the  next 
head  of  equity  jurisdiction — that,  namely,  of  Mistake.  It  will 
be  sufficient  to  say,  at  present,  that  in  cases  of  accident,  equity 
will  relieve,  where  there  is  a  defective  execution  of  a  power, 
but  not  where  there  is  a  non-execution,  in  favor  of  a  purchaser, 
a  creditor,  a  wife,  a  child,  or  a  charity ;  but  not  in  favor  of  the 
donee  of  the  power,  or  a  husband,  or  grandchildren,  or  remote 
relations,  or  strangers ;  and  not  where  there  are  any  opposing 
equities  on  the  other  side.     Defects  which  are  of  the  very 


I  Hagar  v.  Buck,  44  Verm.  285;  Bow-  •  Livingstoo  «.  Tompkios,  4  Johns.  Ch. 

ser  V.  Colby,  1  Hare,  128.     See  further  415  ;  Warner  v.  Bennett,  81  Conn.  468; 

upon  this  subject  Gregory  v.  Wilson,  9  Smith   v.    Jewett,  40  N.   Hamp.  534 ;    4 

Hare,  683;  Bargent  v.  Thompson,  4  Giff.  Kent's  Com.  130. 

473;  Nokes  v.  Gibbon,  8  Drew.  681  ;  Hill  *  The  principle   upon  which  relief  in 

V.  Barclay,  18  Ves.  62;  Bracebridge  v.  the  case  of  defective  execution  of  powers 

Buckley,  2  Price,  200.  rests,  is  said  by  Mr.  Adams  (Doctrine  of 

«  Wafer  v.  Mocato,  9  Mod.  112;  Rey-  Equity,  98)  to  be  that  equity  will  recog- 

nolds  V.  Pitt,  19  Ves.  141  ;  De  Scarlett  nize  a  meritorious  consideration,  and  will 

V.  Dennett,  9  Mod.  22  ;  Sparks  v.  Liver-  complete  gifts  made  on  such  a  considera- 

pool  Waterworks,  13  Ves.  428 ;  Dunklee  tion  in  favor  of  a  donor's  intention  after 

V.  Adams,  20  Verm.  415.    In  England  par-  death.     This  is,  perhaps,  a  philosophical 

ties  who  have  been  guilty  of  a  forfeiture  statement   of  the   principle ;  the   cases, 

for  non-compliance  with  a  covenant  to  in-  however,   are  ordinarily  referred  to  the 

sure  are  now  relieved  by  Stat.  22  and  23  two  heads  under  which  they  are  treated 

Vic,  c.  35,  under  certain  circumstances,  in  this  work,  viz..  Accident  and  Mistake, 
and  upon  certain  conditions. 
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essence  of  the  power  will  not  be  relieved  against,  but  mere  formal 
defects  will. 

The  powers  here  referred  to  are  powers  which  have  been 
created  by  way  of  use,  and  not  bare  authorities  conferred  by  law, 

183.  Besides  the  cases  above  stated,  there  are  a  number  of 
miscellaneous  instances  in  which  equity  will  give  relief  on  the 
ground  of  accident.  Thus  where  an  administrator  or  executor 
pays  debts,  legacies,  or  distributive  shares  under  the  impression 
that  the  assets  are  sufficient  for  all  demands,  and  it  afterwards 
turns  out,  from  unexpected  occurrences,  that  the  assets  are  insuffi- 
cient ;  or  an  annuity  is  directed  by  will  to  be  secured  on  public 
stock,  and  an  investment  is  made,  sufficient  at  the  time,  but 
afterwards  rendered  insufficient  by  action  of  parliament  in  refer- 
ence to  the  stock ;  or  where  a  testator  cancels  a  former  will  upon 
the  presumption  that  a  later  will,  made  by  him,  is  duly  executed, 
when  it  is  not ;  or  when  boundaries  have  been  accidentally  con- 
fused ;  or  there  has  been  an  accidental  omission  to  endorse  a 
promissory  note :  in  all  of  the  above  cases,  and,  indeed,  it  may 
be  safely  said,  in  any  case  of  accident,  where  the  party  injured 
has  not  been  in  default,  and  the  party  on  the  other  side  has  no 
special  equity  to  protect  him,  a  court  of  chancery  will  give  re- 
lief suited  to  each  particular  case,  subject  to  the  general  rules 
already  stated.^ 

184.  Having  noticed  that  head  of  equitable  jurisdiction  which 
has  been  termed  "  Accident,"  the  next  subject  requiring  conside- 
ration is  that  of  Mistake. 

The  jurisdiction  of  chancery  to  correct  mistakes  in  deeds,  was 
assumed  at  a  very  early  day.'  The  reason  for  its  exercise  was 
twofold :  first,  because  of  the  implied  credit  which  courts  of  law 
gave  to  the  seal  of  a  party  unless  fraud  was  proved ;  and  second, 
because  all  the  relief  which  a  court  of  law  could  possibly  afford, 
would  be  to  treat  the  instrument  as  a  nullity,  in  which  case  the 
intention  of  the  parties  would,  after  all,  be  defeated  in  many 
instances ;  whereas  in  equity  the  instrument  could  be  reformed^ 
and  the  true  meaning  of  the  parties  to  a  transaction  could  thus 
be  expressed  and  carried  out. 

This  reference  to  the  superiority  of  the  equitable  remedy  in 

»  Story *8  Eq.  Jurisp.,  J  90  et  seq.  «  1  Spence,  684. 
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cases  of  mistake  naturally  leads  to  the  remark  that  at  present 
the  only  points  to  be  considered  are  those  which  relate  to  the 
nature  of  mistakes,  their  different  kinds,  the  circumstances  under 
which  equity  will  afford  relief,  and  the  occasions  which  most 
frequently  arise  for  the  interposition  of  the  chancellor.  The 
character  of  the  remedy  afforded  will  be  attempted  to  be  explained 
and  discussed  in  the  chapter  on  Reformation  and  Cancellation.^ 

185.  A  mistake  exists  when  a  person,  under  some  erroneous 
conviction  of  law  or  fact,  does,  or  omits  to  do,  some  act  which 
but  for  the  erroneous  conviction  he  would  not  have  done  or 
omitted.^  It  may  arise  either  from  unconsciousness,  ignorance, 
forgetfulness,  imposition,  or  misplaced  confidence.^ 

Where  the  mistake  arises  from  imposition  or  misplaced  confi- 
dence, relief  may  be  had  on  the  ground  of  fraud.  Where  it  arises 
from  unconsciousness,  ignorance,  or  forgetfulness,  no  element  of 
fraud  exists,  and  redress  must  be  obtained,  if  obtained  at  all,  on 
the  distinct  equitable  basis  of  mistake. 

186.  The  most  natural  division  of  the  subject  under  considera- 
tion, and  that  which  is  usually  made,  is  into  Mistakes  of  Law, 
and  Mistakes  of  Fact. 

187.  The  general  rule  of  the  common  law  is  that  a  mistake  of 
law  is  no  ground  for  relief.*  This  principle,  which  is  one  familiar 
to  all  systems  of  jurisprudence,  is,  in  the  common  law,  embodied 
in  the  maxim  "  Ignorantia  legis  neminem  excusat,''  As  a  general 
rule  the  same  principle  may  be  said  to  exist  in  equity  f  but  of 
late  years  the  disposition  of  courts  and  text  writers  seems  to  be 
to  qualify  the  proposition  by  many  exceptions,  and  no   little 

• 

»  Post,  Part  III.  25  Verm.  603 ;  Goltra   v,   Saoasack,  53 

«  Hayne'8  Outlioes  of  Equity,  182.  HI.  456  ;  Lyon  v.  Sanders,  23  Miss.  530  ; 

5  Kerr   on   Fraad   and  Mistake,  396 ;  Wintermute  v.  Snyder,  2  Green  Ch.  498 ; 

Story's  Eq.,  J  110.  Hampton   v.    Nicholson,  8  C.  E.  Green, 

*  Manser's  Case,  2  Coke,  3  b.  427  ;  Trigg  r.  Read,  5  Hump.  529 ;  Storrs 

*  Hunt  V.  Rousmanier'sExrs.,  8  Wheat,  v.  Barker,  6  Johns.  Ch.  166;  Freeman  v. 
174;  1  Peters,  1 ;  1  Am.  Lead.  Cas.  700;  Curtis,  51  Maine,  140;  Brown  v,  Armi- 
ChampUn  v.  Lay  tin,  18  Wend.  407;  Shot-  stead,  6  Rand.  594;  Fergerson  v,  Fer- 
well  v.  Murray,  1  Johns. Ch.  512;  McMur-  gerson,  1  Geo.  Dec.  135  ;  HoorertJ.  Reilly, 
ray  v.  St.  Louis  Co.*  33  Missouri,  377  ;  2  Abb.  (U.  S.)  471 :  See  Worley  v.  Tug- 
Peters  V.  Florence,  2  Wright  (Pa.),  194  ;  gle,  4  Bush,  168;  Midland  Great  Western 
Gwynn  v.  Hamilton^  29  Alab.  233 ;  Railway  Co.  of  Ireland,  6  H.  L.  Cas. 
Smith  V.  McDougal,    2   Cat.  586;    State  798. 

V.  Reigart,  1  Gill,  1 ;  Mellish  v.  Robertson, 
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diflference  of  opinion,  perhaps,  exists  as  to  whether  it  can  now- 
even  be  asserted  as  a  general  rule.^  Perhaps  a  correct  statement 
of  the  doctrine,  as  at  present  received,  would  be  to  say,  that  the 
maxim  ignorantia  juris  non  excused  is  not  of  universal  applica- 
bility in  equity.  The  distinction  has  been  taken  between  the 
word  jus  as  used  to  indicate  general  law,  and  the  same  word  as 
employed  to  denote  private  right,^  In  the  former  sense  a  mis- 
take as  to  the  general  law  is  irremediable  in  equity,  as  well  as  at 
law ;  in  the  latter,  a  mistake  in  regard  to  individual  rights  may 
under  certain  circumstances  be  redressed.  And  this  distinction 
may  go  far  to  reconcile  the  cases.  Thus,  an  instance  of  the  first 
class  may  be  found  in  the  leading  case  of  Hunt  v.  Rousmanier's 
Executors,  where  the  law  upon  this  subject  was  most  thoroughly 
discussed  in  the  Supreme  Court  of  the  United  States.^  In  that 
case  a  power  of  attorney  to  execute  a  bill  of  sale  of  a  ship  was 
taken  by  a  creditor  from  a  debtor,  under  the  distinct  impression, 
induced  by  the  advice  of  counsel,  that  it  would  be  as  valid  a 
security,  under  all  circumstances,  as  a  mortgage.  The  debtor 
subsequently  died,  and  as  the  power  of  attorney  was  revoked  by 
his  death,  the  security  of  the  creditor  was  invalidated.  It  was 
held  that  the  misapprehension  of  the  parties  as  to  the  legal  effect 
of  the  instrument  was  no  ground  for  relief;  and  it  was  said  that 
it  would  be  unprecedented  for  a  court  of  equity  to  decree  another 
security  to  be  given  under  such  circumstances. 

On  the  other  hand,  where  the  eldest  of  three  brothers  divided 
lands,  of  which  the  second  brother  had  died  seized,  with  the 
youngest,  under  the  mistaken  impression,  confirmed  by  a  friend 
of  both  parties  who  had  been  consulted,  that  land  could  not 
ascend,  and  that  he  was  not  therefore  his  brother's  heir,  it  was 
held  that  he  was  entitled  to  relief.*  This  case  has  been  much 
criticized;^  but  it,  and  similar  decisions,  may  perhaps  be  re- 
conciled with  cases  like  Hunt  v.  Rousmanier  on  the  principle 
already  stated. 

»  See  Story's  Eq.  188  a  to  138  i.  «  Hunt  v.  Ronsmanier,    1    Peters,  14, 

«  Cooper  v.  Phibbs,  L.  R.  2  H.  L.  Gas.  16  ;  Story's  Eq  ,  J  126.     But  Chief  Jus- 

170;  Kerr  on  Fraud  and  Mistake,  898  tice  Marshall  in  Hunt  v.  Rousmanier,  8 

(Bump's  ed.).          «  Wheat.  215,  said  of  Lansdown  v.  Lans* 

s  8   Wheat.  174  ;  1  Peters,  1,   8,  14.  down,  that,  "as  a  case  in  which  relief 

See,  also,  Zollman  v.  Moore,  21  Grat.  320.  has  been  granted  on  a  mistake  in  law,  it 

*  Lansdown  v.  Lansdown,  Mosley,  864.  cannot  be  entirely  disregarded.*' 
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188.  But  whether  equity  will  or  will  not  interfere  in  the  case 
of  a  pure  mistake  of  law,  and  whatever  may  be  the  true  dis- 
tinction to  be  taken  between  the  cases,  is  is  nevertheless  clear 
that  any  additional  circumstances  will  readily  be  laid  hold  of  by 
the  court,  as  constituting  sufficient  grounds  for  interposition. 
Thus,  where  ignorance  of  the  law  exists  on  one  side,  and  that 
ignorance  is  known  and  taken  advantage  of  by  the  other  party, 
the  former  will  be  relieved.  More  particularly  will  this  be  so  if 
the  mistake  was  encouraged  or  induced  by  misrepresentation  of 
the  other  party .^ 

Relief  is  sometimes  given  also  in  cases  of  surprise — ^that  is, 
where  parties  have  entered  into  arrangements  unadvisedly  and 
improvidently,  and  without  due  deliberation.*  So  also  in  some 
cases  where  the  law  is  confessedly  doubtful,  and  one  about  which 
ignorance  may  well  be  supposed  to  exist.' 

189.  But  compromises  of  doubtful  rights  are  favored  both  in 
equity  and  at  law,  and  no  relief  can  be  had  if  it  afterwards  turns 
out  that  the  right  surrendered  was  entirely  valid  and  capable  of 
assertion.  It  has  been  truly  said  that  all  compromise  of  a  right 
necessarily  implies  that  the  party  possesses  som£  right  which  is 
surrendered ;  and  he  shall  not,  therefore,  afterwards  be  heard  to 
complain,  if  it  subsequently  appears  that  his  right  was  more 
certain  and  well  settled  than  it  was  at  first  supposed  to  be.* 
Family  compromises,  especially,  if  they  are  made  in  good  faith 
and  with  full  disclosure,  are  favored  in  equity,  and  may  be  sus- 
tained by  the  court,  "  albeit,  perhaps,  resting  upon  grounds  which 
would  not  have  been  considered  satisfactory  if  the  transaction 
had  occurred  between  strangers.' 


"5 


»  Scholefield  v.  Templar,  Johns.  166;  Haden  v.  Ware,  15  Alab.  149;   Reservoir 

Cooper  V.  Phibbs,  L.  R.  2  H.  L.  Gas.  149  ;  Co.  v.  Chase,  14  Conn.  123. 

Whelen's    Appeal,  20   P.    F.    Sm.    425;  *   Kerr  on   Fraud  and   Mistake,   403; 

Wheeler  v.  Smith,  9  Howard,  55  ;  Kerr  Trigg  v.  Read,  5  Humph.  529 ;  Qood  v. 

on  Fraud  and  Mistake,  400.  Herr,  7  Watts  &  Serg.  258 ;    Taylor  v, 

«  Pusey  V.    Desbouverie,   3  P.   Wms.  Patrick,  1  Bibb,  168;    Durham  v.  Wad- 

315;    Evans  v.  Llewellyn,  2  Bro.  C.  R.  lington,  2   Strob.  £q.  258;    Brandon  v. 

160;  1  Cox,  383.  Medley,  1  Jone^  Eq.  318 ;  Clifton  v.  Cock- 

*    Cumberland    Co.    v.    Sherman,    20  bum,  3  My.  &  K.  76;  Bentley  v.  Mackay, 

Maryl.    117;     Champlin    v.    Laytin,    18  31  Beav.  143;  note  4o  Stapilton  v.  Sta- 

Wend.  407 ;  Gamer  v.  Gamer,  1  Desaus.  pilton,  3  Lead.  Cas.  Eq.  411. 

437;  Freeman  v.  Curtis,  51   Maine,  140;  »  Westby  v.  Westby,  2  D.  &  War.  503, 

Moreland    v.    Atchison,    19    Tex.    303;  525. 
Green  v.  Morris  R.  R.  Co.,  1  Beas.  165; 
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It  appears  to  be  settled  by  the  authorities  that  money  paid 
under  a  mistake  of  law  cannot  be  recovered  either  in  equity  or 
at  law.^ 

The  court  will  not  interfere  where  the  parties  cannot  be 
restored  to  their  original  position,  or  where  the  rights  of  bond 
fide  purchasers,  without  notice,  have  intervened.' 

190.  A  mistake  of  fact  is  a  mistake  not  caused  by  the  neglect 
of  legal  duty  on  the  part  of  the  person  making  the  mistake,  and 
consisting  in  an  unconsciousness,  ignorance,  or  forgetfulness  of 
a  fact  past  or  present,  material  to  the  transaction ;  or  in  the 
belief  in  the  present  existence  of  a  thing  material  to  the  trans- 
action which  does  not  exist,  or  in  the  past  existence  of  a  thing 
which  has  not  existed.^ 

The  mistake  may  consist  either  in  the  circumstance  that  the 
instrument  by  which  the  parties  designed  to  express  their  inten- 
tion does  not  so  express  it,  or  does  not  express  it  accurately ;  or 
in  the  circumstance  that  the  intention  of  the  parties,  though 
correctly  expressed,  has,  nevertheless,  been  reached  through  some 
misapprehension  or  ignorance.  In  one  case  the  intention  is 
erroneously  expressed ;  in  the  other  the  intention  is  founded  on 
error.  The  relief  pertinent  to  the  first  case  is  correction ;  to 
the  second,  rescission. 

Thus,  where  there  was  an  agreement  that  part  of  the  purchase- 
money  of  certain  real  estate  should  be  paid  by  a  judgment  note 
for  a  certain  sum  "  with  interest,"  and  the  words  "with  interest" 
were  omitted  from  the  note  by  the  mistake  of  the  scrivener  by 
whom  it  was  written,  it  was  held  that  this  was  such  a  mistake- 
as  equity  would  correct.  The  intention  of  the  parties  had  not 
been  accurately  expressed.'* 

I  Kerr  on  Fraud  and  Mistake,  401,  402 ;  3  Kerr  on  Fraud  and  Mistake,  406. 

Currie  v.  Goold,  2  Mad.  164.     See  also  «  Gump's  Appeal,  15  P.  F.  Sm.  476; 

Railroad  Co.  v.  Soutter,  13  Wallace,  524;  Talley  v.  Courtney,  1  Heisk.  715  ;  Russell 

Bank  of  U.  S.  v.  Daniel,   12  Peters,  32;  v.  Mixer,  42  Cal.  475;  Keith  v.  The  Globe 

Haven   v.    Foster,    9   Pick.    112;   Pink-  Ins.  Co.,  52  III.  518;  Groff  i^.  Rohrer,  35 

bam  V.  Gear,  3  N.  Hamp.  163;  Hubbard  Maryl.  327.    See^  also,  Loss  v.  Obry,  7 

V.  Martin,  8  Yerg.  498;  Ege  v.  Koontz,  C.  E.  Green,  52;  Glass  v,  Hulbert,  102 

3  Barr,  109;  Miles  v.  Stevens,  Id,  21;  Mass.  34;  Stockbridge  Iron  Co.  v.  The 

Jones  V.  Watkins,  1  Stew.  81;  Clark  v.  Hudson  Iron  Co.,  Id.  48;  Worley  v.  Tug- 

Dutcher,  9  Cow.  674.  gle,  4  Bush,  168;  MWls  v.  Lock  wood,  42r 

«  Kerr  on  Fraud  and  Mistake,  436.  111.  Ill ;  Deford  tu  Mercer,  24  Iowa,  118;. 
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On  the  other  hand,  when  there  is  a  settlement  of  accounts 
made  between  parties,  which  correctly  expresses  their  intention, 
but  which  is  founded  on  error,  the  settlement  will  be  set  aside.^ 

191.  The  mistake,  to  be  relieved  against  in  equity,  must  be 
one  that  is  mutual,  material,  and  not  induced  by  negligence.  It 
must  be  mutual,  if  the  complainant  wishes  to  have  the  instru- 
ment reformed  and  not  simply  set  aside,  because  equity  cannot 
undertake  to  reform  on  the  ground  of  the  ignorance  or  misap- 
prehension of  one  of  the  parties  as  to  any  facts,  though  it  may 
rescind.^  If,  however,  such  ignorance  or  misapprehension  was 
induced,  or  fraudulently  taken  advantage  of,  by  the  other  party, 
relief  will  be  administered,  but  obviously  on  different  grounds.^ 
Still  less  can  a  chancellor  grant  redress  in  a  case  where  a  party 
finds  that  his  motives  for  entering  into  a  contract  were  mista- 
ken, or  his  expectations  unfounded.* 

The  mistake  must  be  material,  because  the  court  will  not  in- 
terpose its  extraordinary  relief  for  slight  errors  in  matters  which 
are  not  of  importance.  As  misrepresentation  will  not  vitiate  a 
contract  unless  it  relates  to  something  w^hich  is  a  material  induce- 
ment to  the  party  to  act ;'  so  a  mistake  will  not  justify  a  man 
in  seeking  equitable  relief  if  it  is  a  mistake  relating  to  some 
trivial  matter,  which  did  not  substantially  influence  his  action.^ 

A  mistake  will  not  be  relieved  against  if  it  is  the  result  of 
the  party's  own  negligence.^  Thus  if  he  has  had  a  complete  de- 
Smith  V.  Jordan,  13  Minn.  264;  Beau-  Part  III.,  Chap,  on  Reformation  and  Can- 
mont  V.  Bramley,  T.  &  R.  41 ;  1  Sug.  V.     cellation. 

and  P.  262  (171).  Such  a  mistake  can  pro-        »  See  Welles  v.  Yates,  44  N.  Y.  526. 
perly  be  dealt  with  in  equity  alone.     Long         ^  A  court,  however,  may,  under   such 
V.  Hartwell,  34  N.  J.  116,  128.  circumstances,  refuse  to  lend  its  aid  to 

»  Adams  Eq.  884 ;  McCrae  v.  Hollis,  4     the  other  party  seeking  specific  perform- 
Desaus.  122;  Russell  v.  The  Church,  16    ance.     Post^  Part  III.,  Chap.  I. 
P.  F.  Sm.  9.  *  Seepoj»<,  Chap.  II. 

«  Lyman  v,  Utioa  Ins.  Co.,  17  Johns.  «  See  McFerran  v.  Taylor,  3  Cranch. 
377;  Nevius  v.  Dunlap,  83  N.  Y.  676;  281  (remarks  of  Ch.  J.  Marshall);  Kerr 
Cooper  V.  The  Farmers'  Ins.  Co.,  14  on  Fraud  and  Mistake,  408. 
Wright  (Pa.),  299.  See,  also,  Bentley  v.  ^  Duke  of  Beaufort  v.  Neeld,  12  CI.  & 
Mackay,  31  Beav.  151 ;  Sawyer  v.  Hovey,  Fin.  248,  286 ;  Leuty  v,  Hillas,  2  DeG.  & 
3  Allen,  831 ;  Woodbury  Savings  Bank  v.  J.  110;  Western  R.  R.  Co.  v.  Babcock,  6 
The  Insurance  Co.,  81  Conn.  517;  Diman  Met.  346;  Person  v.  Sanger,  1  Wood.  & 
V.  Providence  R.  R.  Co.,  6  Rhode  Island,  Min.  188;  Wood  v.  Patterson,  4  Maryl. 
130  ;  Sells  «.  Sells,  1  Dr.  &  Sm.  42  ;  post,     Ch.  335  ;  Diman  v.  Providence  R.  R.  Co., 

5  R.  I.  180;  Lamb  v.  Harris,  8  Geo.  546. 
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fence  or  remedy  at  law,  he  cannot  if  he  has  neglected  to  avail 
himself  of  it  there,  have  any  relief  in  equity.^  And  under  the 
same  head  should  be  classed  mistakes  into  which  a  party  has 
fallen,  because  he  has  not  made  use  of  the  means  of  inquiry 
which  were  open  to  him.^ 

There  can  be  no  relief  on  the  ground  of  mistake  when  the 
subject  matter  of  the  contract  is  necessarily,  and  by  its  very  na- 
ture, of  a  doubtful  or  uncertain  kind.^ 

Nor  will  equity  always  relieve  if  a  mistake  has  occurred  in  a 
family  arrangement,  designed  to  settle  disputes  and  quiet  titles. 
A  family  compromise,  even  if  made  under  mistaken  impressions 
as  to  facts,  will  not  generally  be  disturbed.  It  is  otherwise  with 
compromises  between  strangers ;  for  these,  if  based  upon  a  mis- 
take of  fact,  will  be  set  aside.^ 

192.  The  occasions  which  call  for  the  interposition  of  equity 
on  the  ground  of  mistake  are,  of  course,  very  numerous,  and  it 
would  not  be  possible,  even  if  it  were  desirable,  to  enumerate 
them  all  without,  in  fact,  giving  a  digest  of  the  reported  deci- 
sions under  this  head.  There  is,  however,  one  class  of  cases  in 
which  the  equitable  doctrine  is  of  an  anomalous  character,  and 
requires  particular  notice,  and  that  is  the  defective  execution  of 
powers.  This  subject  was  referred  to  under  the  head  of  acci- 
dents ;  and  it  is  well  established  that  in  the  case  of  mistake,  as 
well  as  in  that  of  accident,  equity  will  relieve  against  certain 
defects  in  the  execution  of  a  power  in  favor  of  certain  persons 
and  as  against  others,  if  these  latter  do  not  stand  in  an  equally 
meritorious  position.  It  will  be  observed  that  the  above  state- 
ment naturally  suggests  the  questions — First,  what  defects  may 
be  remedied  ;  secondly,  for  whose  benefit,  and  thirdly,  as  against 
whom? 

193.  And,  first,  what  defects  may  be  remedied?  Equity  will 
not  interfere  in  the  case  of  a  yion-execution  of  a  power.  It  will 
correct  defects  in  an  attempted  execution  ;  but  it  will  not  supply 
an  execution  if  none  has  been  attempted.^    The  reason  for  the 

>  Stephenson  v,  Wilson,  2  Vem.  325.        Ridgway  v,  Sneyd,  Kay,  627;  Baxendale 
2  See  Kerr  on  Fraud  and  Mistake,  407  ;     v.  Seale,  19  Beav.  601. 

Hill  V.  Bush,  19   Ark.  522 ;    Jouzan   v.        *  Stockley  v.  Stockley,  1  V.  &  B.  23 ; 

Toulmin,  9  Alab.  662.  Kerr  on  Fraud  and  Mistake,  434. 

8  Mortimer  V.  Capper,  1  Bro.  C.  C.  156;         6  Note  to  Toilet  r.  Toilet,  1  Lead!  Gas. 

Eq..234. 
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distinction  is  obvious.  The  jurisdiction  which  equity  has  as- 
sumed to  aid  in  the  defective  execution  of  powers  is  based  upon 
the  theory  that  the  donee  of  the  power  has  intended  to  exercise 
it,  but  has  been  prevented  from  doing  so  by  some  accident  or 
mistake ;  and  equity  will  not,  in  such  a  case,  suflfer  a  substantial 
intention  to  be  defeated  for  the  sake  of  a  mere  form.  But  where 
there  has  been  no  exercise  of  the  power  at  all,  no  intention  to 
exercise  it  can  be  presumed ;  and,  therefore,  the  ground  for  the 
interference  of  the  chancellor  does  not  exist. 

The  defects  which  will  be  aided  in  equity  are  of  two  kinds — 
first,  where  there  has  been  an  instrument  executed  from  which  an 
intention  to  exercise  the  power  may  be  inferred,  but  the  instru- 
ment itself  is  informal  or  inappropriate  ;^  and,  second,  where 
there  has  been  a  defective  execution  of  a  formal  and  appropriate 
instrument. 

Of  the  first  class  of  defects  the  leading  case  of  Toilet  v.  Toilet 
is  an  illustration.  There,  a  power  existed  to  make  a  jointure 
by  deed.  It  was,  in  fact,  made  by  will.  It  was,  nevertheless, 
held  that  this  exercise  of  the  power  was  good.^  So  equity  will 
lend  its  aid  in  many  other  cases  in  which  the  instrument  is  in- 
appropriate, provided,  always,  there  is  a  suflicient  indication  of 
the  intention  to  exercise  the  power.^ 

Of  the  second  class  of  defects  which  will  be  aided  in  equity, 
familiar  instances  are  found  in  those  cases  in  which  the  instru- 
ment by  which  the  power  is  to  be  exercised  is  required  to  be  ex- 
ecuted in  the  presence  of  a  certain  number  of  witnesses,  and  is 
actually  executed  in  the  presence  of  a  smaller  number;  or  in 
which  it  is  required  to  be  signed  and  sealed,  and  sealing  is  omit- 
ted.^ The  rule  will  apply  to  any  case  in  which  there  is  an  ap- 
propriate instrument,  but  in  the  execution  of  which  there  has 
been,  through  accident  or  mistake,  some  informality. 

»  See  In  re  Dykes's  Estate,  L.  R.  7  Eq.  tory  during  the  life  of  the  donee  of  the 

337  ;   note  to  Toilet  v.  Toilet,  1    Lead,  power,  and  that  as  this  intention  would 

Cas.  Eq.  234  (4th  Eng.  ed).  be  defeated  by  the  execution  of  a  deed, 

«  While   a  power   of  appointment  by  the  power  must  be  strictly  pursued,  and 

deed  is  well  exercised  by  will,  the  con-  can  be  exercised  only  by  will. 

Terse  is  not  the  case,  and  a  power  to  ap-  *  Garth  v.  Townsend,  L.  R.  7  Eq.  220. 

point  by  will  cannot  be  exercised  by  deed.  *  See  Morse  v.  Martin,  34  Beav.  600  ; 

The  reason  of  this  is,  that  the  donor  of  Notes  to  Toilet  v.  Toilet,  1   Lead.   Cas. 

the  power,  in  the  latter  case,  is  supposed  Eq.  234. 
to  intend  that  the  power  shall  be  ambula- 
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194.  In  the  second  place,  in  considering  the  question,  "for 
whose  benefit  will  equity  lend  its  aid,"  it  may  be  stated  as  a 
general  rule,  that  mere  volunteers  will  not  be  assisted,  but  that 
aid  will  be  given  to  purchasers  for  value,  mortgagees,  lessees, 
(for  mortgagees  and  lessees  are  purchasers  pro  tanto\  creditors, 
and  persons  who  have  a  meritorious  standing.^  In  this  last  class 
are  included  a  charity,'  a  wife,  and  a  legitimate  child,  but  none 
others.^  Thus  the  execution  of  a  power  will  not  be  aided  in 
favor  of  a  husband,  an  illegitimate  child,  a  grandchild,  a  father, 
a  mother,  brother  or  sister,  a  nephew  or  niece,  a  cousin,  or  a 
settlor  defectively  executing  a  power  in  his  own  favor.*  In 
some  rare  cases,  however,  equity  will  lend  its  aid  even  in  favor 
of  a  volunteer;  as  for  instance,  when  the  due  execution  of  a 
power  has  become  impossible.* 

195.  In  the  third  place,  equity  will  aid  the  defective  execution 
of  a  power  against  a  remainder-man,  and  also,  in  general,  against 
the  heir-at-law.  Whether  it  will  be  aided  as  against  an  heir-at- 
law  who  is  unprovided  for,  seems  to  be  still  undecided.*  It  will 
not  be  aided  against  a  bond  fide  purchaser  for  value.^ 

Equity  will  not  lend  its  aid  if  the  intention  of  the  donee  of 
the  power  will  thereby  be  defeated.  This  is  the  reason  why  a 
power  required  to  be  exercised  by  will,  cannot  be  duly  exercised 
by  deed.' 

The  equity  under  consideration  will,  it  seems,  be  only  exer- 
cised in  favor  of  the  intention  of  the  donee  of  the  power  after 
his  death.  It  will  not  be  exercised  in  support  of  a  conveyance 
inter  vivos — except  in  the  case  of  a  purchaser  for  value.  This 
seems  to  follow  from  the  rule  in  regard  to  supplying  surrenders 
of  copyholds,  which  stands  precisely  on  the  same  footing  as  the 
equity  in  regard  to  aiding  defective  execution  of  powers,  and  is 
governed  by  the  same  rules.* 

•  1  Lead.  Cas.  Eq.  229  (4th  Eng.  ed.) ;         s  Kerr  on  Fraud  and  Mistake,  444. 
note    to    Toilet    r.    Toilet :   Schenck   v.         «  1  Lead.  Cas.  Eq.  283. 
Ellingwood,  3  Edw.  Ch.  175.  ^  Kerr  on  Fraud  and  Mistake,  443. 

2  Pepper's  Will,  1  Pars.  Eq.  436,  446,        »  Id.  442. 

451.  8  The  jurisdiction  to  supply  surrenders 

3  See  Porter  v.  Turner,  3  Serg.  &  R.  of  copyholds  is  no  longer  of  importance. 
114;  Dennison  v.  Qoehring,  7  Barr,  176.  The  cases  upon  the  subject  are,  however, 

*  1  Lead.  Cas.  Eq.  231,  232.  applicable  to  the  subject  of  powers. 
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As  to  the  question  of  what  powers  will  be  aided,  it  may  be 
sufficient  to  remark  generally  that  they  are  those  created  by 
way  of  use  as  distinguished  from  bare  authorities  conferred  by 
law.  Acts  done  under  authorities  of  this  latter  kind — as,  for 
example,  leases  or  conveyances  by  a  tenant  in  tail — are  only 
binding  when  regular  and  complete.^ 

While  it  is  true,  as  a  rule,  that  equity  will  not  supply  the 
non-execution  of  a  power,  it  must  be  remembered  that  this  will 
not  apply  to  that  particular  class  of  powers  (which  have  been 
already  discussed)  known  as  powers  in  trust.  The  exercise  of 
such  powers  is  obligatory ;  and,  as  has  been  explained  in  a  former 
chapter,  the  non-execution  by  the  donee  is  never  allowed  to 
defeat  the  intention  of  the  settlor,  or  disappoint  the  beneficiaries 
for  whose  advantage  the  powers  were  created. 

196.  Equity  has  jurisdiction  to  correct  mistakes  in  awards, 
where  the  mistake  appears  on  the  face  of  the  award,  or  is  dis- 
closed by  some  contemporaneous  writing,  or  if  the  arbitrator 
voluntarily  admit  a  mistake,  or  state  circumstances  which 
show  clearly  that  the  proceedings  have  been  erroneous ;  but  not 
otherwise.^ 

Equity  has  jurisdiction  to  correct  mistakes  in  wills  when  they 
are  apparent  on  the  face  of  the  will,  or  are  made  out  by  a  due 
construction  of  its  terms.^ 

Equity  will  not  grant  relief  in  cases  of  mistake  except  upon 
very  clear  evidence. 

1  Kerr  on  Fraud  and  Mistake,  431.  183.     See  Mellish  v.  Mellisb,  4  Ves.  45; 

2  Id.  447,  448.  Grimes  v,  Harmon,  35  Ind.  208. 

3  Id.  448 ;  1  Story's  Eq.  Jurisp.,  {J  179, 
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197.  The  subject  of  the  present  chapter  is  that  head  of  juris- 
diction which,  perliaps,  more  than  any  other  in  the  whole  range 
of  the  jurisprudence  of  chancery,  has  called  forth  the  beneficial 
exercise  of  the  powers  of  courts  of  equity.  From  the  earliest 
times  down  to  the  present  day,  the  wrongs  inflicted  by  coviyi 
(to  use  the  ancient  term)  have  appealed  with  peculiar  force  to 
the  conscience  of  chancellors;  and  probably  no  field  of  remedial 
law  has  more  extended  boundaries,  or  has  yielded  more  substan- 
tial fruits  of  justice,  than  that  which,  in  equity  jurisprudence,  is 
embraced  under  the  title  of  Fraud. 
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Willie  the  general  signification  of  this  word  (fraud)  is  easily 
understood,  and,  indeed,  requires  no  explanation,  it  is,  neverthe- 
less, difficult  to  give  any  satisfactory  definition  of  it  in  a  single 
sentence,  for  the  simple  reason  that  courts  of  equity  have  always 
avoided  circumscribing  the  area  of  their  jurisdiction  in  such 
cases  by  precise  boundaries,  lest  some  new  artifice,  not  thought 
of  before,  might  enable  a  wrongdoer  to  escape  from  the  power 
of  equitable  redress.  "The  court,"  said  Lord  Chancellor  Hard- 
wicke,  in  Lawley  v.  Hooper,^  decided  in  1745, "  very  wisely  hath 
never  laid  d^own  any  general  rule  beyond  which  it  will  not  go, 
lest  other  means  for  avoiding  the  equity  of  the  court  should  be 
found  out." 

198.  Fraud  in  equity  has  a  wider  signification  than  it  has  at 
law.  It  is  true  that  at  common  law  fraud  is  said  to  vitiate  all 
transactions ;  rendering  not  only  contracts,  but  even  the  most 
solemn  acts,  as,  for  example,  the  judgments  of  the  courts,  liable  to 
be  avoided.*  Hence  there  exist  many  remedies  at  law  for  the  pur- 
pose of  redressing  injuries  inflicted  through  fraud.  Such  is  the 
action  of  deceit;  the  action  on  the  case  for  fraudulent  misrepresen- 
tations; and  all  actions  based  on  the  theory  of  the  rescission  of 
contracts  on  the  ground  of  fraud,  such  as  suits  to  recover  pur- 
chase-money paid,  or  to  get  back  goods  delivered.  In  many  in- 
stances, a  party  to  a  transaction  tainted  by  fraud  may  elect  to 
rescind  it,  and  recover,  at  law,  anything  of  value  with  which  he 
may  have  parted  on  the  faith  of  it.  A  familiar  illustration  of  the 
right  to  bring  a  common  law  action  for  fraudulent  representation, 
is  furnished  by  the  action  brought  for  falsely  representing  a 
third  party  to  be  solvent,  and  thereby  inducing  the  plaintiff  to 
trust  his  money  or  his  goods  with  the  party  as  to  whose  solvency 
he  is  thus  deceived  by  the  defendant.'  The  defendant,  in  such  a 
case,  can  be  held  responsible  in  a  common  law  action.  Actions 
based  on  the  rescission  of  contracts  are  also  of  very  frequent  occur- 

»  8  Atkyns,  278.  Gowen,  1  Nott  &  McC.  397,  note  ;  Derby 

•  See  Kincaid  v.  Conly,  Phillips   Eq.  Turnpike  Co.  v.  Parks,  10  Conn.  539. 

270.     A  private  statute  may  be  relieved  '  Pasley  v.  Freeman,  2  Smith's  Lead. 

against  when  obtained  on  **  false  sugges-  Cas.  92.    See  1  Spence  Eq.  622.    Actions 

tions/'    2    Black.    Com.    846;    but    not  of  deceit  and  for  false  representations 

**  a  public  act"     See  Tyson  v.  School  Di-  are  in  the  nature  of  equitable  actions, 

rectors,  1   P.   F.  Sm.  14;  Stark  v.  Mc-  Gwintherv.  Gerding,  3  Head,  201. 
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rence ;  as,  for  example,  where  a  vendor  delivers  goods  which  are 
different  in  kind  from  those  which  he  contracted  to  deliver,  the 
purchaser  may  return  the  goods  and  recover  the  purchase-money 
in  an  action  for  money  had  and  received.^ 

Common  law  actions,  however,  do  not  touch  every  imaginable 
description  of  fraud,  and  the  relief  which  they  afford  is,  in  many 
cases,  entirely  inadequate ;  whereas  equity  takes  cognizance  of 
every  possible  kind  of  fraud,^  even  where  the  guilty  party 
might  be  supposed  to  be  protected  by  a  disability,  such  as  cover- 
ture,^ and  its  remedies  are  of  the  most  complete  and  searching 
character. 

Thus  equity  will  enjoin  a  party  from  enforcing  an  executory 
agreement;  or  it  will  order  an  executed  agreement  to  be  res- 
cinded ;  and  in  each  of  these  cases  the  evidence  of  the  agree- 
ments may  be  ordered  to  be  delivered  up  to  be  cancelled.*  More- 
over, equity,  in  proper  cases,  may  compel  a  party  to  make  good 
his  representations,  or  may  order  a  security  which  has  been 
taken  in  too  large  an  amount  to  stand  good  for  what  is  actually 
due  thereon ;  or,  in  rescinding  a  contract,  it  may  make  allow- 
ances for  improvements  or  deteriorations ;  or  it  may  order  bonds 
of  indemnity  to  be  given  by  either  party.  Equity  aims,  in  fact, 
at  that  kind  of  relief  which  was  known  in  the  Roman  law  as 
restitutio  in  integrum — viz.,  a  restoration  of  the  party  to  the  con- 
dition in  which  he  was  before  the  perpetration  of  the  fraud.® 
Besides,  whenever  the  legal  title  is  obtained  by  fraud,  equity 
will  not  allow  the  fraudulent  party  to  hold  the  beneficial  in- 
terest, but  will  consider  him  as  a  trustee  for  the  injured  party. 

*  See  notes  to  Chandelor  v.  Lopus,  1  them  only  in  a  civil  point  of  yiew.     Gold- 

Sm.  Lead.  Gas.  299.     See  Farris  v.  Ware,  smith's  Doct.  of  Equity,  109. 

60  Maine,  484.  '    See   Vanghan    v.   Vanderstegen,    2 

<  Except  in  cases  of  fraud  in  obtaining  Drew.  879 ;  Scbmitheimer  v.  Eiseman,  7 

a  will,  where  the  common  law  courts  have  Bush,  298. 

jurisdiction  if  the  subject  matter  is  realty,  *   See  Relf  v.  Eberly,  23  Iowa,  467; 

and  the  ecclesiastical  courts,  if  it  is  per-  Jones  v.  Bolles,  9  Wallace,  369.    Damages 

sonalty.    See  Kerr  on  Fraud  and  Mistake,  occasioned  by  mistake  or  misrepresenta- 

44   (Bump's  ed.);    Allen  v.  M'Pherson,  tion  are  recoverable  in  equity ;  Delano  v. 

IH.C.Cas.  191,jt)o«^page202.  Itmustbe  Winsor,   1  Cliff.  C.  C.  601;   Monmouth 

remembered  also  that  equity  has  no  cog-  Co.  Ins.  Co.  v.  Hutchinson,  6  C.  £.  Green, 

nizance  of  frauds  as  crimes;  it  looks  at  117. 

«  1  Spence  Eq.  622. 
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This  is  one  of  the  most  usual  means  which  equity  adopts  for  the 
purpose  of  correcting  fraud  ;  so  much  so,  indeed,  that  in. certain 
cases  of  fraud  the  injured  party  is  treated  as  having  an  equitable 
estate  in  the  property  of  which  he  has  been  defrauded.  Thus, 
where  a  conveyance  was  made  by  a  client  to  his  solicitor,  and 
the  former  had  a  right  in  equity  to  set  the  transaction  aside,  it 
was  held  that  this  was  not  a  mere  rights  but  an  estate  which  was 
devisable.^ 

In  all  these  cases,  the  remedies  afforded  by  equity  are  mani- 
festly superior  to  those  of  the  common  law,  and  are,  indeed,  of 
such  a  character  as  would  be  impossible  to  be  reached  through 
the  medium  of  common  law  forms. 

When,  to  these  remedies,  we  add  the  engine  of  discovery,  the 
power  of  reaching  the  defendant's  conscience,  and  getting  at 
fraudulent  intentions,  in  their  most  secret  hiding  places,  we  can 
see  how  much  superior  the  redress  afforded  in  chancery  must  be 
to  that  given  by  a  purely  common  law  tribunal. 

The  methods  of  relief  in  chancery  will  be  considered  in  that 
portion  of  this  treatise  which  is  devoted  to  equitable  remedies. 
What  we  are  now  concerned  with  is  the  extent  and  nature  of 
the  jurisdiction  which  equity  assumes  in  such  cases. 

199.  It  was  stated  above  that  equity  takes  cognizance  of 
every  possible  kind  of  fraud.  This  general  remark  must  be 
subject  to  two  qualifications.  In  the  first  place,  it  is  now  settled 
that  equity  has  no  jurisdiction  in  cases  of  fraud  used  in  obtain- 
ing a  will.  So  far  as  the  will  concerns  real  estate,  its  validity 
must  be  tested  in  the  common  law  courts ;  so  far  as  personalty 
is  involved,  courts  of  probate  have  jurisdiction.^    Where,  how- 

•  See  Gresley  v.  Mousley,  4  De  G.  &  J.  Chew,  2  How.  645 ;   Adams  v.  Adams,  22 

78 ;  Stump  v.  Gaby,  2  De  G.  M.  &  G.  623.  Verm.  60 ;  Colton  v.  Ross,  2  Paige  (Ch.), 

2  There  are  one  or  two  early  authorities  396 ;     Hamberlin   v,   Terry,    7    Howard 

the  other  way.     See  Maundy  v.  Maundy,  (Miss.),  143;    Ewell  v.   Tidwell,  20  Ark. 

1  Ch.  R.  66;  Goss  v.  Tracy,  1  P.  Wms.  136;  Blue  v.  Patterson,  1  Dev.  &  Bat. 

287;   Welby  v,  Thornagh,    Pr.  Ch.   123.  Ch.    467;    Hunt  v.   Hamilton,    9   Dana, 

But  the  doctrine  stated  in  the  text  has  90;  McDowall  v.  Peyton,  2  Desaus.  313 

been  established  for  many  years.     See  (where,  however,  the  court  decreed  that 

Eerrich  v.  Bransby,   7  Bro.   P.  C.  437  ;  the  defendant  should  consent  to  a  revoca- 

Bennett  v.  Vade,  2  Atk.   324 ;   Allen  v.  tion  of    the  probate) ;  Burrow  v.    Rag- 

M'Pherson,  1  H.  L.  Cas.  191 ;  Jones  v,  land,  6  Hump.  481.     See  also  Waters  v. 

Gregory,  2  De  G.  J.  &  Sm.  87 ;  Gaines  v.  Stickuey,  12  Allen,  1 ;  Watson  v.  Bothwell, 
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ever,  a  particular  devise  or  bequest  has  been  obtained  through 
representation  and  promises  that  it  would  be  used  for  the  bene- 
fit of  another,  equity  will  prevent  a  fraud  by  treating  the  devisee 
or  legatee  as  a  trustee  for  the  party  intended  to  be  benefited.^ 

200.  In  the  second  place,  it  is  to  be  observed  that  while,  as  a 
general  rule,  courts  of  equity  have  jurisdiction  in  all  cases  of 
fraud,  they  will  not  ordinarily  exercise  this  jurisdiction  if  there 
is  a  full  and  adequate  remedy  at  law.^  No  one,  for  instance, 
would  think  of  filing  a  bill  in  equity  in  a  case  of  a  fraudulent 
warranty  on  the  sale  of  a  horse,  or  any  fraud  upon  the  sale  of  a 
chattel.^  Even  where  the  jurisdiction  of  courts  of  chancery  is 
limited  to  cases  in  which  there  is  no  "  plain,  adequate,  and  com- 
plete remedy"  at  law  (as  is  the  case  with  the  federal  courts,  for 
example^),  this  provision  has  been  held  to  be  declaratory  merely, 
and  the  jurisdiction  thus  conferred  is  to  be  measured  by  the  same 
standard  as  that  of  ordinary  courts  of  chancery.*  So  far,  however, 
as  thegeneraljurisdictionof  chancery  is  concerned, and  apart  from 
statutory  limitations,  the  better  opinion  would  seem  to  be  that 
the  cognizance  of  every  case  of  fraud,  with  the  single  exception 
of  fraud  in  obtaining  a  will,  belongs  to  the  court  of  chancery 
even  though  there  may  be  a  complete  remedy  at  law.  The  juris- 
diction in  such  a  case  is  concurrent.  This  is  the  opinion  of 
Lord  Eldon,  Chancellor  Kent,  and  Mr.  Spence.*  The  true  con- 
clusion would  appear  to  be  that  equity  would  have  the  ]wvjer  to 
entertain  a  bill  in  such  cases,  but  that  it  is  not  according  to  the 
usual  course  and  practice  of  chancery  to  do  so.  Where,  how- 
ever, the  remedy  at  law  is  not  full  and  adequate,  the  jurisdiction 

1  ]    Alab.  650 ;   and  Perry  on   Trusts,  J  cussed ;   though  see  Clark  v.  Robinson, 

182.  68  Maine,  137. 

»   Hoge  V.  Hoge,  1  Watts,  213.    See,  »  Newham  v.  May,  13  Price,  761,  752. 

also,    Chamberlaine  v,   Chamberlaine,    2  '*  The  Judiciary  Act  of  1789,  Brightly 

Freem.  34 ;  Devenish  v.  Baines,  Prec.  Ch.  Dig.  266. 

4 ;  Jones  v.  McKee,  3  Barr,  496 ;  6  Barr,  ^  Boyoe's  Ezra.  v.  Grundy,  3  Peters, 

428;    Church  v.  Ruland,  14  P.   F.  Sm.  215;  Oelrichs  v.  Spain,  15  Wallace,  228. 

442;   Gaither  v.  Gaither,  S  Maryl.  Ch.  See  Clark  v.  Robinson,  68  Maine,  137,  and 

168  ;  Perry  on  Trusts,  §  181.  antey  p.  16. 

2  Newham  v.  May,  13  Pri.  749;  Rus-  ^  See  Evans  v.  Bicknell,  6  Ves.  182; 

sell  V.  Clark,  7  Cranch,  69.     See,  also,  Bacon  v.  Bronson^  7  Johns.  Ch.   201 ;  1 

Piscataqua  Ins.   Co.  v.  Hill,  60  Maine,  Spence,  625.     Ante,  Introduction,   Max- 

183;   Woodman  v.  Freeman,  26   Maine,  ims  in  Equity. 
531,  where  the  subject  is  thoroughly  dis- 
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of  chancery  in  cases  of  fraud  is  undoubted,  and  where  from  any 
circumstance  whatever,  as  for  mere  discovery  alone,  chancery 
has  once  obtained  jurisdiction,  it  will  go  on  and  do  complete 
justice  in  the  case. 

201.  As  the  jurisdiction  of  equity  embraces  (with  the  qualifi- 
cations already  stated)  fraud  of  all  kinds,  it  aftbrds  relief  in 
many  instances  in  which  no  grounds  for  redress  whatever  exist 
at  law.  In  such  cases,  therefore,  its  jurisdiction  is  exclusive,  and 
the  only  remedy  which  the  injured  party  can  have  is  by  bill  in 
chancery.^  Thus  a  great  many  transactions  are  presianed  to  be 
fraudulent  in  equity  which  are  not  so  in  law,  where  the  rule  is 
that  fraud  must  be  proved,  and  cannot  be  presumed.  In  equity 
fraud  may  be  inferred  from  attendant  circumstances ;  it  may  be 
presumed  from  the  subject  matter  of  the  contract,  or  from  the 
relations  of  the  parties  ;  or  it  may  afford  grounds  for  relief  when 
it  simply  affects  third  persons  not  parties  to  the  transaction. 
All  of  these  heads  will  be  considered  in  detail ;  but  before  doing 
so,  it  will  be  well  to  notice  one  or  two  general  principles  which 
courts  of  chancery  have  laid  down  in  regard  to  frauds  of  all 
kinds. 

202.  And,  in  the  first  place,  transactions  tainted  with  fraud 
are  not  absolutely  void,  but  are  voidable  only  at  the  election  of 
the  injured  party.^  *  If  he  chooses  to  remain  satisfied,  the  other 
party  cannot  complain,  and  the  transaction  will  stand.  Another 
result  of  the  voidable  character  of  fraudulent  transactions  is  that 
the  injured  party  ought  to  be  prompt  in  setting  the  transaction 
aside,  as  equity  does  not  encourage  laches.^  Moreover,  innocent 
third  parties  without  notice  may  acquire  rights  and  interests  of 
which  they  cannot  be  deprived.  A  bond  fide  purchaser  without 
notice  for  a  valuable  consideration,  will  be  protected  even  though 
he  claim  under  a  grantor  who  has  obtained  the  property  by 
fraud,  which  would,  as  between  the  original  parties,  render  its 
acquisition  invalid.'* 

'  See   KiDcaid  v,  Conly,   Phillips  Eq.  3  Willoughby  v.  Moulton,  47  N.  Hamp. 

270.  208 ;  Weeks  v.  Robie,  42  Id.  316 ;  Akerly 

«  Oakes  t>.  Turquand,  L.  R.  2  H.    L.  v.  Vilas,  21  Wis.  88 ;  Wilbur  v.  Flood, 

Gas.  346 ;  Pearsoll  v.  Chapin,  8  Wright  16  Mich.  40. 

(Pa.),  9 ;  Wood  v.  Goff,  7  Bush,  63 ;  Lind-  *  Oakes  v.  Turquand  (sup.).     See,  also, 

sley  V,  Ferguson,  49  N.  Y.  625.  Scholefield  v,  Templer,  4  De  G.  &  J.  429. 
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There  is,  indeed,  a  distinction  between  deeds  and  other  instru- 
ments which  a  man  intends  to  execute,  though  his  intention 
may  be  brought  about  by  fraudulent  means,  and  those  which 
he  has  no  intention  to  execute,  but  executes  under  the  impres- 
sion that  the  instrument  is  of  a  different  character  from  what  it 
actually  is.  In  the  latter  case  the  instrument  is  absolutely  void, 
and  the  law  above  stated  in  relation  to  voidable  instruments 
would,  in  general,  not  apply. ^ 

203.  The  next  general  rule  to  be  noticed  in  cases  of  fraud  is 
that  in  equity  no  length  of  time,  however  great,  will  be  a  bar  to 
the  right  to  relief,  if  the  injured  party  has  been  in  ignorance  of 
the  fraud.'  Courts  of  equity  ordinarily  act  in  analogy  to  the 
statute  of  limitations ;  and  moreover  it  is  a  general  principle  that 
stale  claims  ought  not  to  be  encouraged.^  But  in  the  case  of  un- 
discovered fraud  the  rule  is  different ;  and  no  length  of  time 
can  secure  those,  who  have  benefited  thereby,  iu  the  enjoyment  of 
their  gains. 

204.  Again,  it  must  also  be  remembered  that  in  cases  of  fraud, 
the  injured  party  cannot  repudiate  the  transaction,  so  far  as  it  is 
injurious  to  himself,  and  adopt  it  so  far  as  it  is  beneficial;  He 
must  either  allow  it  to  stand  or  set  it  aside  in  toio.^ 

205.  Having  premised  the  above  general  observations  upon  the 
nature  of  fraud  and  the  scope  of  the  jurisdictien  in  chancery  based 
upon  it,  it  will  now  be  proper  to  consider  more  in  detail  the 


»  See  Donaldson  v.  Gillot,  L.  R.  3  Eq. 
277 ;  Ogilvie  v.  Jeaffreson,  2  Giflf.  353 ; 
Kerr  on  Fraud  and  Mistake,  50. 

«  Charter  v,  Trevelyan,  11  CI.  &  Fin. 
714;  Michoud  v.  Girod,  4  How.  561; 
Relf  V.  Eberly,  23  Iowa,  467  ;  Cock  v. 
Van  Etten,  12  Minn.  522.  See  Vane  v. 
Vane,  L.R.  8  Ch.  App.  398,  under  the  Eng- 
lish Statute  of  Limitations  of  William  IV. 

•  See  Farnam  r.  Brooks,  9  Picketing, 
212 ;  Ward  v.  Van  Bokkelen,  1  Paige,  100 ; 
Farr  v.  Farr,  1  Hill  (Eq.),  391 ;  Field  v, 
Wilson,  6  B.  Mon.  479 ;  Thompson  ».  Blair, 
3  Murph.  593 ;  Bruce  v.  Child,  4  Hawks, 
372 ;  Perry  v.  Craig,  3  Mis.  525  (365) ; 
Ferris  v.  Henderson,  2  Jones  (Pa.),  64 ; 


Bank  of  United  States  v.  Biddle,  2  Pars. 
Eq.  31 ;  McDowell  v.  Goldsmith,  2  Maryl. 
Ch.  370;  Harrod  v.  Fountleroy,  8  J.  J. 
Marsh.  548;  Philips  v.  Belden,  2  Edw. 
Ch.  1 ;  Anderson  r.  Burwell,  6  Grat.  405; 
Maxwell  v.  Kennedy,  8  How.  210;  But- 
ler V.  Haskell,  4  Des.  651  ;  Gresley  v. 
Mousley,  4  De  G.  &  J.  78 ;  Perry  on 
Trusts,  i  229. 

*  Great  Luxembourg  Railway  Co.  v. 
Magnay,  25  Beav.  594  ;  Farmers'  Bank  v. 
Groves,  12  How.  51  ;  Kerr  on  Fraud  and 
Mistake,  52.  See  Bellamy  v.  Sabine,  2 
Phillips,  425,  for  an  illustration  of  an  ex- 
ceptional case. 
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several  subdivisions  of  fraud,  and  the  different  instances  which 
are  found  under  each. 

The  most  obvious  division  of  fraud  is  into  that  which  grows 
out  of  direct  facts  or  circumstances  of  imposition,  or  actual  fraud, 
and  that  which  is  inferred  from  the  nature  of  the  transaction,  or 
the  relations  of  the  parties,  and  which  is  therefore  known  as 
presumptive  or  constructive  fraud. 

But  for  the  purposes  of  convenient  consideration  the  celebrated 
division  made  by  Lord  Hardwicke  in  the  case  of  Chesterfield  v. 
Janssen^  is  perhaps  the  best.  That  learned  judge  in  that  case 
divided  fraud  into  four  classes,^  viz. : — 

1.  Fraud  arising  from  facts  and  circumstances  of  imposition; 

2.  Fraud  arising  from  the  intrinsic  matter  of  the  bargain 
itself; 

3.  Fraud  presumed  from  the  circumstances  and  condition  of 
the  parties  contracting ;  and 

4.  Fraud  affecting  third  persons  not  parties  to  the  agreement. 
It  will  be  observed  that  the  first  of  these  subdivisions  embraces 

cases  of  actual  fraud ;  the  second  and  third  include  instances  of 
constructive  fraud ;  and  the  last  has  relation  to  third  parties  whom 
the  fraud  may  affect. 

206.  As  to  the  first  of  the  above-mentioned  heads  of  fraud,  it 
may  be  stated  as  a  general  rule,  that  fraud  consists  in  anything 
which  is  calculated  to  deceive,  whether  it  be  a  single  act  or  com- 
bination of  circumstances,  whether  it  be  by  suppression  of  the 
truth  or  a  suggestion  of  what  is  false ;  whether  it  be  by  a  direct 
falsehood,  or  by  innuendo^  by  speech  or  by  silence,  by  word  of 
mouth  or  by  a  look* or  a  gesture.  Fraud  of  this  kind  may  be  de- 
fined to  be  any  artifice  by  which  a  person  is  deceived  to  his  dis- 
advantage.^ 

The  representations  which  deserve  the  name  of  fraudulent  are 
usually  said  to  be  representations  which  are  false  in  themselves, 
not  known  to  be  true  by  the  party  making  them,  reasonably 

«  1  Atk.  301,  2  Ves.  125;  1  Lead.  Gas.        3  See  Jouzan  v.  Toulmin,  9  Alab.  684  ; 

Eq.  428  (541,  4th  Eng.  ed.).  Smith  v.  Richards,  13  Peters,  30  ;  Laid- 

*  The  division  is  in  fact  into  ^ue  classes;  law  v.  Organ,  2  Wheat    195;   Tyler  v. 

but  the  last  class,  that  of  reversioners,  is  Black,  13  How.  231. 
said   by  Lord  Hardwicke   himself  to  be 
properly  compounded  of  the  others. 
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relied  upon  by  the  other  party,  and  furnishing  a  substantial  in- 
ducement to  his  action.^ 

207.  The  representation  must,  in  the  first  instance,  be  false  in 
point  of  fact,  and  it  necessarily  follows  that  it  must  be  a  represen- 
tation of  that  which  is  a  matter  of  faCt,^  and  not  a  mere  matter 
of  opinion  or  judgment.^  'So  man  can  be  held  responsible  for  an 
error  or  mistake  in  his  opinion,  unless  his  language  amounts  to 
a  warranty,  and  no  one  is  entitled  to  rely  upon  anything  which 
must  of  necessity  be  a  matter  of  opinion.  A  man  who  is  dealing 
with  another  has  a  right  to  rest  upon  an  assertion  of  si  fact  made 
by  the  latter;^  but  he  has  no  right  to  rely  upon  the  latter's 
opinion,  unless  indeed  he  is  an  expert,  in  which  case  the  parties 
do  not  deal  upon  equal  terms,  and  the  ordinary  rule  does  not 
apply. 

Nor  is  it  a  fraud  for  a  man  to  praise  his  own  wares  and  extol 
their  value,  and  to  depreciate  that  which  he  is  to  receive  in 
return.^  Such  exaggerations  are  common  in  all  sales  or  barters ; 
and  every  man  has  a  right  to  praise  the  commodity  which  he 

*  In  Adams's  Equity,  p.  176,  the  rule  is  that  the  second  of  the  requisites  io  Adams's 

laid  down  that  the  representations  must  Equity  and  in  Byard  v.  Holmes   is  not 

be  false  in  themselves,  false  to  the  knowU  quite  accurately  stated,  as,  according  to 

edge  of  the  party  making  them,  reason-  the  best  considered  modern  authorities,  a 

ably  relied  upon  by  the  other  party,  and  man  has  no  more  right  to  assert  as  a  fact 

furnishing  a  substantial  inducement  to  the  that  which  he  does  not  know  to  be  true, 

contract.     In  Masterton  v.  Beers,  1  Swee-  than  to  state  that  which  he  knows  to  be 

ney,  406,  it  wns  said  that  to  rescind  a  con-  false.     See,  also,  Hubbell  v.  Meigs,  60  N. 

tract  the  complainant  must  establish,  1st,  Y.  489.     A  man  is  responsible  for  a  false 

the  representation  and  its  falsity  ;  2d,  that  representation,  even  though  be  has   no 

he  relied  upon  such  representation,  and  interest  in  the  deception ;  Wied  v.  Case, 

was  deceived  thereby ;   and  3d,  that  it  was  55  Barb.  547. 

material  to  the  subject  matter  of  the  con-  <  Leake  on  Contracts,  182. 

tract.    In  Byard  V.  Holmes,  6  Vroom,  297,  '  See  Hazard  v.  Irwin,  18  Pick.  105; 

the  requisites  were  stated  to  be,  1st,  that  Curry  v.  Eeyser,  30  Ind.  214.    For  cases 

the  defendant  made  some  representation  illustrative  of  misrepresentations  of  fact, 

to   the    complainant,    meaning   that    he  see   Tyler   v.    Black,   13    Howard,    230; 

should  act  upon  it ;  2d,  that  such  repre-  Bennett  v.  Judson,    21  New  York,  238 ; 

sentation  was  false,  and  that  the  defend-  Manning  v.  Albee,  11  Allen,  522. 

ant  when  he  made  it  knew  it  to  be  false ;  *  See  Mead  v,  Bunn,  82  N.  Y.  295. 

and  3d,  that  the  plaintiff  believed  such  *  French  v.  Griffin,  3  C.  £.  Green,  279; 

representation  to  be  true,  acted  upon  it,  2  Kent's  Com.  485 ;  Leake  on  Contracts, 

and  was  thereby  injured.  188. 

It  will  be  seen,  however  {post,  page  212), 
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offers,  provided  he  does  not  overstep  the  line,  and  assert  that  as 
a  fact  which  is  untrue,  or  enter  into  a  warranty,  or  make  a  re- 
presentation which  is  so  far  connected  with  the  contract  as  to 
enter  into  and  form  part  of  it.^  A  man,  for  example,  who  is 
selling  a  rope,  may  say  that  the  rope  is  a  good  rope,  and  that  he 
believes  that  it  will  stand  the  strain  of  a  heavy  weight,  and  he 
cannot  be  held  responsible  if  the  event  is  otherwise.  But  if  he 
were  to  say  that  the  rope  had  been  tested  with  so  many  pounds 
weight,  when  in  point  of  fact  it  had  not  f  or  were  to  warrant 
the  rope  to  be  of  a  particular  quality,  and  it  was  not  of  that 
quality ;  or  were  to  assert  that  it  was  fit  for  the  particular  pur- 
pose for  which  the  purchaser  was  buying  it,  and  it  were  to  turn 
out  to  be  unsuited  for  that  purpose :  in  all  such  cases  the  vendor 
would  be  entitled  to  have  the  contract  rescinded.^ 

A  party  should  not  state  as  a/ac^,  ^.  e.,  as  a  matter  of  actual 
knowledge,  that  as  to  which  he  has  only  an  opinion  or  belief. 

208.  The  rules  in  regard  to  fairness  in  representations  are  to 
be  observed  in  prospectuses  of  projected  companies.  The  utmost 
candor  and  honesty  ought  to  characterize  such  public  statements. 
Those  who  issue  a  prospectus  holding  out  to  the  public  the  great 

'  See  Haygarth  v.  Wearing,  L.  R.  12  Hamp.  610;  and  Martin  v.  Jordan,  60 
Eq.  327,  where  false  representations  as  Maine,  631.  But  representations  as  to  the 
to  the  value  of  an  estate,  made  by  the     original  cost  of  the  property,  where  there 

purchaser,  and  relied  upon  by  the  vendor,  is  no  fiduciary  relation  between  the  par- 
were  held  sufficient  to  justify  an  applica-     ties,  baye  been  held,  in  some  cases,  to 

tion  to  rescind  the  sale.     '*This  was  not  furnish  no  ground  for  a  rescission.     Hol- 

a  mere  purchaser's  assessment,"  said  Vice  brook  v.  Connor,  60  Maine,  678  ;  Hemmer 

Chancellor  Sir  John    Wickens,    "but  a  v.  Cooper,  8  Allen,  384 ;  Mooney  v.  Miller, 

deliberate  statement   made  to  her   (the  102  Mass.  220;  Coopers.  Lovering,  106 

Tendor)  for  her  guidance  in  the  trans-  Mass.  79.     See,  however,  the  dissenting 

action,  and  was  acted  on  by  her  in  reli-  opinion  of  Mr.  Justice  Dickerson  in  Hoi- 

ance   on  its  good  faith   and  accuracy."  brook  v.  Conner.    But  it  will  be  observed 

See  the  next  note.  that  in  Bagshaw  v.   Seymour,  4   C.   B. 

«  See  Sieveking  v.  Litzler,  31  Ind.  17,  (N.  S.)  873,  and  Clarke  r.  Dickson,  6  Id, 

where  it  was  held,  that,  while  mere  asser-  453  (referred  to  by  that  learned  judge), 

tions  as  to  the  value  of  the  mill,  which  there  existed  a  fiduciary  relation, 
was  the  subject  of  the  sale,  would  not        '  The  whole  subject  of  the  right  to  re- 

have  been  any  foundation  for  relief,  yet  scind   contracts  of  the  sale  of  personal 

a  false  statement  that  the  mill  could  saw  a  chattels   for  misrepresentations   will   be 

certain  numberof  feet  of  lumber  joertfiem,  found  discussed  in  the  note  to  Chandelor 

was   a   ground   for   rescission.      To   the  v.  Lopus,  1  Smith's  Lead.  Cas.  299. 
same  effect  are  Coon    v.    Atwell,  46   N. 


•;""^r^''^^ 


CH.  il]  fraud.  209 

advantages  which  will  accrue  to  persons  who  will  take  shares  in 
a  proposed  undertaking,  and  inviting  them  to  take  shares  upon 
the  faith  of  the  representations  therein  contained,  are  bound  to 
state  everything  with  strict  and  scrupulous  accuracy,  and  not 
only  to  abstain  from  stating  as  a  fact  that  which  is  not  so,  but  to 
omit  no  one  fact  within  their  knowledge,  the  existence  of  which 
might  in  any  degree  affect  the  nature,  or  extent,  or  quality  of 
the  privileges  and  advantages  which  the  prospectus  holds  out  as 
an  inducement  to  take  shares.^  If  it  can  be  shown  that  a  mate- 
rial representation,  which  is  not  true,  is  contained  4n  the  pros- 
pectus, or  in  any  document  forming  the  foundation  of  the  contract 
between  the  company  and  the  shareholder,  and  the  shareholder 
comes  within  a  reasonable  time,  and  under  proper  circumstances, 
to  be  released  from  that  contract,  the  courts  are  bound  to  relieve 
him  from  it.^ 

209.  There  is,  however,  a  species  of  representation  as  to  value 
which  is  fraudulent,  and  that  is  what  is  known  as  puffing  at 
auctions.  Puffing  is  where  a  fictitious  competition  is  got  up  by 
the  false  bidding  of  one  or  more  persons,  by  which  real  bidders 
are  misled,  and  are  induced  by  the  false  appearance  of  a  demand, 
w^hich  does  not  actually  exist,  to  make  their  oflFers.  Such  a  sale 
cannot  be  enforced.^  The  rule  at  law  in  such  cases,  singular  to 
say,  seems  to  be  more  strict  against  fraud  than  that  in  equity. 
Where  the  conditions  of  sale  contain  the  usual  provision,  that 
the  highest  bidder  shall  be  the  purchaser,  courts  of  law  have 
held  that  no  bidding  whatever  on  behalf  of  the  vendor — even  by 
a  single  agent — is  allowable.  But  in  equity,  it  has  been  in  some 
cases  laid  down  as  the  rule,  that  a  vendor  may  authorize  a  per- 
son to  bid  for  him  up  to  a  reserved  price,  so  as  to  prevent  the 

»  New  Brunswick,  etc.,  Railway  Co.  v.  389 :    McClellan   r.    Scott,  24  Wis.  81 ; 

Muggeridge,  1  Dr.  &  Sm.  363 ;  Directors  Bagshaw  v.  Seymour,  4  C.  B.  (N.  S.)  873 ; 

of  Central  Railway  Co.  of  Venezuela  r.  Clarke  v.  Dickson,  6  Id.  463. 

Kisch,  L.  R.  2  H.  L.  Cas.  113.     It  was,  a  Veazie  v.  Williams,  8  Howard,  134: 

however,  said  by  Lord   Justice  Turner,  Pennock's   Appeal,   2   Harris   (Penna.), 

that  in  cases  of  this   kind  *^  allowance  449 ;  Staines  v.  Shore,  4  Id.  200 ;  Towle 

must  be  made  for  some  latitude  of  state-  t;.  Leavitt,  3  Foster,  360 ;  Woods  v.  Hall, 

ment;"  3  De  G.  J.  &  S.  135.     See,  also,  1    Dev.    Eq.   411;   Trust  v.  Delaplaine, 

Hallows  V.  Femie,  L.  R.  3  Ch.  App.  476.  3  E.  D.  Smith,  219;  Kerr  on  Fraud  and 

«  Smith's  Case,  L.  R.  2  Ch.  App.  609.  Mistake,  226. 
See,  also.  Paddock  v,  Fletcher,  42  Verm. 
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property  from  going  below  that  price.^  But  the  present  inclina- 
tion of  the  courts  is,  perhaps,  to  make  the  rule  in  equity  conform 
to  that  at  law.^  If,  therefore,  the  vendor  does  not  wish  the 
property  to  be  sacrificed,  he  must  limit  it — in  which  case,  if 
the  limit  is  not  reached  by  bond  fide  bids,  the  subject  of  the  sale 
may  be  withdrawn, 

210.  As,  on  the  one  hand,  a  sale  at  auction  may  be  fraudulent 
as  against  the  purchaser,  by  reason  of  the  enhancement  of  the 
price  by  means  of  fictitious  bids ;  so,  on  the  other  hand,  it  may 
be  fraudulent  as  against  the  owner  of  the  property,  when  par- 
ties are  deterred  from  bidding  by  false  representations.  Thus 
the  owner  of  property  sold  at  a  judicial  sale,  has  a  right  to  come 
into  equity  for  relief,  when  it  appears  that  the  purchaser  made 
untrue  representations  whereby  other  persons  were  prevented 
from  bidding,  and  by  which  the  property  was  obtained  at  an 
undervalue.^ 

In  such  cases  the  purchaser  will  be  treated  as  a  trustee,  and 
cannot  retain  the  property,  thus  fraudulently  acquired,  for  his 
own  benefit.^ 

211.  The  representation  must  not  be  an  expression  of  intention 
merely.  A  man  has  no  right  to  rely  upon  what  another  says 
he  intends  to  do;'  unless,  indeed,  the  expression  of  intention 
assumes  such  a  shape  that  it  amounts  to  a  contract,  when,  of 
course,  the  party  will  be  bound  by  his  engagement.^  But  if 
the  representation  amounts  to  a  statement  of  fact,  although 
dependent  upon  future  action,  it  may,  if  fraudulently  made, 
furnish  ground  for  equitable  reliel7 

»  Davis  V.  Petway,  3  Head,  667.  The  «  Feret  v.  Hill,  16  C.  B.  207  ;  Jordan 
general  subject  is  discussed  in  this  case,  v.  Money,  5  H.  L.  Cas.  185  (though  see 
and  puffing  is  disapproved ;  although  the  the  dissenting  opinion  of  Lord  St.  Leon- 
sale  under  consideration  was  sustained.  ards,  Id.  248,  249) ;   Grove  v,  Hodges, 

2  Mortimer  v.  Bell,  L.  R.  1  Ch.  App.  6  P.  F.  Sm.  519;  Leake  on   Contracts, 

12,  13.     See,  also,  Woodward  v.  Miller,  2  182. 

CoU.  279.  6  Hammersley  v.  Dc    Biel,   12  CI.    & 

»  Cocks  V,  Izard,  7  Wal.  569.  Fin.  45.    See,  also,  Maunsell  v.  White,  4 

*  See   Brown   v.    Dysinger,    1    Eawle,  H.  L.  1056  ;  Caton  v.  Caton,  L.  R.  2  H.  L. 

408;  Cook  v.  Cook,  19  P.  F.  Sm.  443;  127;    Kerr   on  Fraud  and  Mistake,  89; 

Seylar  v.  Carson,  Id.  81 ;  Bethell  v.  Sharp,  Perry  on  Trusts,  J  208. 

25  111.  673 ;  Ryan  v.  Dox,  84  N.  York,  ^  Piggott   v,  Stratton,  Johns.  359 ;    1 

307;    Roach    v.  Hudson,  8   Bush,  410;  De  G.  F.  &  J.  49. 
Grumley  i\  Webb,  44  Mis.  444 ;  Mackey 
V,  Martin,  26  Tex.  57. 
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212.  A  false  representation  of  a  matter  of  law  is  no  reason  for 
rescinding  a  contract,  because  every  person  is  supposed  to  know 
the  law.^  Where,  indeed,  there  is  a  mutual  mistake  in  regard 
to  the  effect  of  a  legal  instrument ;  or  where  the  relations  of  the 
parties  are  such  that  the  injured  party  relies  upon  the  other,  the 
rule  may  be  different.  But  the  relief  afforded  in  cases  of  this 
kind  depends  upon  other  heads  of  equity — ^viz.,upon  mistake^  or 
upon  fraud  arising  from  the  relation  of  the  parties,  the  former 
of  which  has  been  already  ndticed.^  In  the  present  connection, 
the  rule  must  be  stated  to  be,  that  misrepresentations  of  the 
law,  apart  from  other  considerations,  do  not  constitute  fraud  in 
its  technical  sense,  either  at  law  or  in  equity. 

213.  It  has  been  already  stated  that  fraud  may  consist  in 
silence  as  well  as  in  actual,  outspoken  misrepresentation.  The 
s-uppressio  veri^  whenever  it  becomes  the  means  of  deceit,  is  re- 
garded with  disfavor  in  equity,  no  less  than  the  suggestio  falsi. 
It  is  very  true  that  a  man  is  not  always  obliged  to  speak  out. 
Under  ordinary  circumstances  a  vendor  and  a  purchaser  stand 
at  arms'  length,  and  the  former  is  not  obliged  at  law  or  in  equity, 
no  matter  what  the  rule  of  morality  may  be,  to  disclose  latent 
defects  in  the  subject  matter  of  the  sale ;  nor  is  the  purchaser 
bound  to  inform  the  seller  of  advantages  known  only  to  himself.^ 
Lord  Thurlow,  as  an  illustration  of  this  doctrine,  put  the  case  of 
a  man  buying  land  under  which  there  was  a  mine,  known  only 
to  the  purchaser,  and  said  that  the  latter  was  not  bound  to  dis- 
close his  knowledge.*  Singular  to  say,  such  a  case  actually  arose 
in  Pennsvlvania,  and  the  dictum  of  Lord  Thurlow  was  followed.* 

If,  however,  a  man  professes  to  describe  the  article  which  he 
is  selling,  he  must  describe  everything  that  is  material.  If  he 
professes  to  tell  the  truth,  it  will  not  do  for  him  to  tell  only  part 
of  the  truth.^ 

Nor  can  a  man  remain  silent  if  it  is  his  duty  to  speak.     Sup- 

'  Kerr    on    Fraud   and    Mistake,   90;  5  See  Laidlaw  w.  Organ,  2  Wheat.  178; 

Leake  on  Contracts,   182.    See  Reed  v.  Eintzing  v.  McElrath, -6  Barr,  467. 

Sidener,  32  Ind.  373 ;  Steamboat  Belfast  «  Turner  v.  Harvey,  Jac.  169,  178. 

V.  Born,  41  Alab.  68;  Drake  v.  Latham,  *  Harris  d.  Tyson,  12  Harris  (Pa.),  347. 

60  111.  270.  6  Kerr  on  Fraud  and  Mistake,  91  and 

2  Supra,  page  191.  92. 
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pression  of  the  truth  in  such  a  case  is  a  fraud.^  Familiar  illus- 
trations of  this  principle  are  found  in  the  contracts  of  insurance 
and  suretyship,  where  from  the  situation  of  the  parties  the  duty 
of  disclosure  is  greater  than  in  ordinary  cases.^ 

214.  The  second  of  the  requisites  necessary  to  render  a  repre- 
sentation fraudulent  was  formerly  said  to  be,  that  it  must  be 
false  within  the  knowledge  of  the  party  making  it.  But  this 
statement  is  not,  under  the  more  modern  authorities,  entirely 
accurate ;  for  a  man,  it  is  said,  must  be  held  responsible  for 
asserting  that  which  he  does  not  know  to  be  true,  as  much  as  if 
he  designedly  asserted  that  which  he  knew  to  be  false,  provided 
that  the  assertion  has  the  eflect  of  deceiving  the  other  party .^ 

Where  a  man  knows  that  what  he  says  is  untrue,  the  case  is, 
of  course,  a  very  plain  one.  He  must  be  answerable,  even  if  the 
assertion  of  the  untruth  were  made  with  good  intentions  and 
without  designing  any  fraud,^  The  difficult  cases  are  those  in 
which  the  party  does  not  know  that  his  representations  are  un- 
true. Several  different  classes  of  cases  may  arise  u^der  this 
head. 

Thus,  in  the  first  place,  a  party  may  be  in  entire  ignorance, 
whether  his  assertion  is,  in  point  of  fact,  true  or  false.  Here 
the  party  may,  in  one  sense,  be  said  not  to  know  that  his  asser- 
tion is  false,  for  non  constat  but  that  it  may  turn  out  to  be 
true.  But  the  sounder  doctrine  is,  that  a  man  has  no  right 
wilfully  to  assert  as  a  fact  that  of  which  he  is  in  entire  ignor- 
ance. Such  reckless  assertions  ought  to  render  him  responsible 
both  in  morals  and  law.    A  man  must  have  reasonable  grounds 

'  See  Young  v.  Bumpass,  1  Freem.  Ch.  Ban*,  105 ;  Taymen  v,  Mitchell,  1  Maryl. 

241  ;    Kerr  on  Fraud  and  Mistake,  95;  Ch.  496;  Reese  v.  Wyman,  9  Geo.  439 

Leake  on  Contracts,  184.  Turnbull   v.  Gadsden,  2  Strob.  Eq.  14 

2  See  Carter  v.  Boehm,  3  Burr.  1^05;  Lewis     v.    McLemore,    10    Yerg.    206 

1  Sm.  Lead.  Cas.  pt.  2,  834,  and  notes  Thompson  v.  Lee,  31  Alab.  292 ;  Oswald 

thereto ;  notes  to  Locke  v.  American  Ins.  v.   McGehee,   28    Miss.    340 ;    York    v. 

Co.,  2  Am.  Lead.    Cas.  926;    Leake   on  Gregg,  9  Tex.  85  ;  Hill  on  Trustees,  226 

Contracts,  199  ;  Perry  on  Trusts,  §  179.  (4th  Am.  ed.)  ;  Leake  on  Contracts,  188, 

»  Pulsford  V.  Richards,  17  Beav.  87 ;  189. 
Hough    V.    Richardson,    3    Story,    659;         «  Polhill  v.  Walter,  3  B.  &  Ad.  114; 

Smith  V.  Richards,  13  Pet.  26;  Bennett  Bankhead  v.  AUoway,  6  Cold.  75;   Leake 

V.  Judson,  21  J^.  Y.  238  ;  Marsh  v,  Fal-  on  Contracts,  187. 
ker,  40  N.  Y.  562  ;   Hunt  v,   Moorei,  2 


L 


^''*^i-S.\  -     '.''.■  "?■■ '  'X-^* 


CH.  il]  fraud.  218 

for  believing  the  truth  of  what  he  says.  It  is,  in  law,  a  wilful 
falsehood  for  a  man  to  assert  of  his  own  knowledge  a  matter 
of  which  he  has  no  knowledge.^ 

Again,  a  man  may  honestly  believe,  upon  reasonable  grounds, 
that  what  he  asserts  is  true,  when,  in  point  of  fact,  it  may  turn 
out  to  be  otherwise.  The  party  in  such  a  case  is  not  liable.  No 
man  can  be  held  responsible  for  a  misrepresentation  made 
through  an  honest  mistake.^  No  fraudulent  intention  can  be 
imputed  in  such  a  case.*  If,  however,  he  afterwards  discovers 
the  untruth,  he  must  not  allow  the  other  party  to  act  on  the 
belief  that  no  mistake  has  been  made.     To  do  so  would  be  fraud.^ 

But  again,  a  party  may  be  held  responsible,  even  for  an  honest 
mistake,  if  the  duty  of  knowing  the  truth  is  for  any  reason  cast 
upon  him.  In  such  a  case,  mistake,  ignorance,  or  forgetfulness 
is  no  excuse.* 

In  all  of  these  cases,  the  question  is  whether  a  fraudulent 
intent  is  to  be  imputed  to  the  pei^on  making  the  representation. 

If  a  person  asserts  what  he  does  not  know  to  be  true,  fraud  is 
presumed  in  law,, even  if  no  actual  fraud  was  intended. 

If  the  assertion  is  honestly  believed  to  be  true,  no  fraudulent 
intent  will  be  presumed. 

If  it  is  the  duty  of  the  party  to  know  the  truth,  a  misrepre- 
sentation will  be  presumed  to  be  fraudulent. 

215.  The  third  requisite  necessary  to  render  a  misrepresenta- 
tion fraudulent,  is  that  it  must  be  reasonably  relied  on  by  the 
other  party,  and  this  obviously  includes  two  subdivisions  ;  first, 
the  party  must  have  a  right,  as  a  reasonable  being,  to  rely  upon 
the  representation ;  and,  secondly,  he  must,  in  point  of  fact,  so 

J  Hazard  V.  Irwin,  18  Pick.  95;  Stone  sale,  when,   in  point  of  fact,   it  should 

V.  Denny,  4  Mete.  151 ;  Kerr  on  Fraud  afterwards  turn  out  that  the  horse  was 

and  Mistake,  54.  dead,  the  purchaser  would,  of  courye,  be 

*  See  Fisher  v.  Millen,  108  Mass.  503 ;  entitled  to  hare  the  contract  rescinded. 
Cabot  v.  Christie,  42  Verm.  126;  Eerroa  '  Leake  on  Contracts,  187.     See,  how- 
Fraud  and  Mistake,  57.  That  class  of  cases  ever,  Bankhead  v.  Alloway,  6  Cold.  75. 
must  be  put  out  of  consideration,  in  which  *  Reynell  v.  Sprye,  1  De  G.  M.  &  Q.  660 ; 
the  mistake  is  one  which  relates  to  the  sub-  Kerr  on  Fraud  and  Mistake,  67.                                   , 
stance  of  the  contract.     Thus,  if  a  man  *  Burrowes   v.    Lock,    10   Ves.    470 ; 
were  to  sell  a  horse  under  the  honest  Kerr  on  Fraud  and  Mistake,  69. 
belief  that  he  was  alive  at  the  time  of  the 
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rely  upon  it.  No  man,  for  example,  would  be  heard  to  complain 
of  a  representation  so  wildly  extravagant  and  so  palpably 
absurd  and  false  that  no  reasonable  human  being  could  possibly 
be  deceived  thereby  ;^  nor  could  a  contract  be  rescinded  on  the 
ground  of  a  false  representation,  if  its  falsity  were  known  to  the 
party  to  whom  it  was  made. 

■ 

If  the  party  to  whom  the  representation  is  made  resorts  to 
inquiries  on  his  own  account,  and  shows,  by  his  conduct,  that 
he  relies  upon  them,  he  cannot  complain  of  any  falsehood  in  the 
representation.^  A  fortiori  if  he  was  actually  aware  of  the  true 
state  of  the  case — for  then  he  was  not  d^ceived.^  And  a  man  is 
bound  to  make  use  of  the  means  of  information.*  But  if  the 
parties  do  not  deal  upon  equal  terms,  as  if  one  has  better  means 
of  knowledge  than  the  other ;  or,  if  any  artifice  is  used  for  the 
purpose  of  preventing  inquiry ;  the  transaction  will  be  fraudu- 
lent.* 

216.  The  last  requisite  to  a  fraudulent  representation  is  that 
it  must  furnish  a  substantial  inducement  to  the  contract,  in  other 
words,  it  must  be  material.  In  the  language  of  the  civil  law,  it 
must  be  dohts  dans  locum  contractui.  The  test  is  whether  the 
party  would  have  entered  into  the  contract  if  the  fraudulent 
representation  had  not  been  made.^  . 

But  trifling  and  immaterial  misrepresentations  will  not  induce 
a  court  of  equity  to  interfere.^ 

217.  The  definition  of  actual  fraud  already  given  is,  that  it  is 
an  artifice  by  which  a  person  is  deceived  to  his  disadvantage.    The 

*  See  opinion  of  Shipley,  J.,  in  Irving  v.  Everhart,  13  P.  F.  Sm.  347;  Brown  v. 

V.  Thomas,  18  Maine,  418,  424.  Leach,  107  Mass.  364. 

2  Attwood  V.  Small,  6  CI.  &  Fin.  232,  «  See  Mead  v.  Bunn,  32  N.  Y.  275. 
336;  Jennings  v.  Broughton,  17  Beav.  ^  Pulsford  v,  Richards,  17  Beav.  87, 
234 ;  5  De  G.  M.  &  G.  126,  136 ;  Clark  v.  96  ;  Morris  Canal  Co.  v.  Emmett,  9  Paige, 
Evertiart,  13  P.  F.  Sm.  347.  See,  also,  168;  Masterton  v.  Beers,  6  Robertson, 
Tindall  v.  Harkinson,  19  Georgia,  448;  368;  1  Sweeney,  406;  Bryan  v,  Hitch- 
Bell  v.  Henderson,  6  Howard  (Miss.),  311  ;  cock,  43  Mis.  531;  Klopenstein  v.  Mul- 
Glasscock  v.  Minor,  11  Missouri,  655;  cahy,  4  Nev.  296;  Daniel  v,  Mitchell,  1 
Yeates  v.  Pryor,  6  Eng.  68;  Pratt  v.  Story,  172;  2  Parsons  on  Contracts,  267  ; 
Philbrook,  33  Maine,  17.  Kerr  on  Fraud  and  Mistake,  73,  74. 

3  Hough  V.  Richardson,  3  Story,  659;  f  See  Geddes  v.  Pennington,  5  Dow, 
Veasey  v.  Doton,  3  Allen,  380;  Kerr  on  159;  Winston  v.  Gwathmey,  8  B.  Men. 
Frnud  and  Mistake,  76,  et  seq.  19;  Perry  on  Trusts,  J  174. 

«  Wright  V.  Gully,  28  lud.  475;  Clark 
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emphasis  upon  the  last  word  in  the  definition  indicates  that 
one  other  element  of  a  fraudulent  misrepresentation  yet  remains 
to  be  noticed,  viz.,  that  the  party  complaining  must  have  been 
injured  thereby.  Fraud  without  damage  is  no  ground  for  relief 
at  law  or  in  equity.^  But  any  damage,  however  small,  will  be 
enough  to  set  the  court  in  motion.^ 

It  must  be  remembered  in  considering  all  the  rules  in  regard 
to  misrepresentation,  that,  although  a  misrepresentation  is  usu- 
ally by  words,  if  is  not  always  so,  and  that  deceit  by  acts  will 
be  equally  a  ground  for  relief.^ 

218.  If  false  and  fraudulent  representations  are  made  by  an 
agent,  the  principal  cannot  derive  any  benefit  from  the  transac- 
tion founded  on  such  misrepresentation.*  He  must  either  repu- 
diate the  whole  transaction ;  or,  if  he  adopts  it,  he  must  be 
answerable  for  his  agent's  conduct.* 


SECTION  II. 


FBAUD  ARISING  FROM  THE  INTRINSIC  NATURE  OF  THE  TRANSACTION. 


219.  Contracts  Toid   by  reason  of  their 
terms ;  Inadequacy  of  consideration. 

220.  Bargains  by  reversioners  and   ex- 
pectant heirs. 

221.  Change  of  the  law  in  England. 

222.  Usurious  contracts. 

223.  Gambling  contracts. 

224.  Contracts  Toid   by  reason   of  their 


subject  matter ;  Hx  turpi  cauaQ  non 
oritur  actio, 

225.  Gifts  in  restraint  of  marriage ;  rule 
of  the  Roman  Law. 

226.  Conditions  in   general   restraint  of 
marriage. 

227.  Conditions  in  partial  restraint. 

228.  Contracts  in  restraint  of  trade. 

229.  Sales  of  public  offices. 


219.  The  second  of  the  classes  into  which  frauds  were  divided 
in  Chesterfield  v.  Janssen,  embraces  those  cases  in  which  fraud  is 


»  Clarke  v.  White,  12  Peters,  178; 
Abbey  v.  Dewey,  1  Casey,  413  ;  Kerr  on 
Fraud  and  Mistake,  94. 

2  Smith  V.  Kay,  7  H.  L.  Cas.  750,  775. 

5  Crawshay  v.  Thornton,  4  M.  &  G. 
387  ;  Kerr  on  Injunctions,  474. 

*  See  remarks  of  Lord  Westbury  in  New 
Brunswick  Railway  Co.  v.  Conybeare,  9 
II.  L.  Cas.  726,  and  by  Lord  Cranworth, 
Id  739 ;  and  of  Lord  Kingsdown  in  Bristow 


V.  Whitmore,  9  H.  L.  Cas.  418.  See,  also, 
Mundorff  v,  Wickorsham,  13  P.  F.  Sm. 
89;  Elwell  v.  Chamberlin,  81  N.  Y.  611  ; 
Concord  Bank  v.  Gregg,  14  N.  Hamp. 
331;  Kerr  on  Fraud  and  Mistake,  111. 

s  See  Fitzsimmons  v.  Joslin,  21  Verm. 
129.  The  case  of  Cornfoot  v,  Fowke,  6 
Mees.  &  Wels.  358,  can  scarcely  now  be 
considered  law. 
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presumed  to  arise  from  the  intrinsic  nature  and  subject  of  the 
transaction  itself,  without  any  violation  of  fiduciary  relations. 

A  transaction  may  be  inherently  fraudulent — that  is  to  say, 
its  fraudulent  character  may  be  inferred  from  its  very  nature — 
for  one  of  two  reasons,  either,  first,  because  of  its  terms;  or 
secondly,  because  of  its  subject  faatter} 

And,  first,  a  contract  may  be  inherently  fraudulent  from  its 
very  terms.  Of  contracts  of  this  kind,  instances  will  be  found 
in  those  cases  in  which  inadequacy  of  considerktion  sometimes 
justifies  a  rescission. 

Ordinarily  inadequacy  of  consideration  will  be  insufficient  to 
set  a  bargain  aside,  or  to  justify  a  refusal  to  enforce  it^  specific 
performance.^  Where,  however,  the  inadequacy  is  so  great  as  to 
'^  shock  the  conscience"  (which  is  the  phrase  usually  employed), 
the  contract  may  be  rescinded.  Cases,  indeed,  very  rarely  occur 
in  which  inadequacy  of  consideration  exists  alone  as  a  ground  for 
rescission ;  for  it  is  but  seldom  that  a  man  would  make  a  bargain 
of  such  a  character,  unless  he  were  deceived  by  actual  fraud,  or 
were  deficient  in  intellect,  or  were  subject  to  undue  influence, 
all  of  which  circumstances  would  of  themselves  call  for  equitable 
interposition.^  A  case,  therefore,  of  fraud  from  inadequacy  of 
consideration,  pure  and  simple,  and  unmixed  with  any  other 
kind  of  fraud,  is  of  very  rare  occurrence.  Nevertheless  the  rule 
must  be  considered  as  well  settled,  although  rather  by  dicta  than 
by  decisions,  that  a  transaction  will  be  set  aside  if  there  is  "  an 
inequality  so  strong,  gross,  and  manifest,  that  it  must  be  im- 

1  It  will  be  observed  that  many  of  the  9 ;  Park  v.  Johnson,  4  Allen,  2-39 ;  Lee 
contracts  which  are  discussed  \n  this  v.  Kirby,  104  Mass.  420,  428 ;  Seymour 
section  are  of  an  illegal^  rather  than  of  a  v,  Delancy,  8  Cowen,  446;  Wintermute  v 
strictly  fraudulent  nature.  The  relief,  Snyder,  2  Green,  Ch.  489 ;  Shepherd  v. 
however,  which  equity  affords  in  such  Bevin,  9  Gill,  32;  Cribbins  «.  Markwood, 
cases  is  usually  considered  as  falling  13  Grat.  495;  Butler  v.  Haskell,  4  De- 
under  the  head  of  fraud  (see  1  Story's  saus.  651 ;  White  v.  Flora,  2  Tenn.  426 ; 
Eq.  Jurisp.,  chap,  vii.),  and  is,  therefore,  January  v.  Martin,  1  Bibb,  686  ;  Steele  v. 
so  treated  in  the  present  work.  Worthington,   2   Ohio,    182  ;    Warner   v. 

2  Harrison  v.  Guest,  6  De  G.  M.  &  G.  Daniels,  1  Wood.  &  Min.  92 ;  1   Sugden 
424;  8  H.  L.  Cas.  481  ;  Erwin  v  Parham,  V.  and  P.  (8th  Am.  ed.)  419. 

12  H(>w.   197;  Slater  v.  Maxwell,  6  Wal-        »  See  H»iy garth  v.  Wearing,  L.  R.   12 
lace,  273;  Osgood  v.  Franklin,  2  Johns.     Eq.  320. 
Ch.  1,  23 ;  Bedel  v.  Loomis,  UN.  Hamp. 
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possible  to  state  it  to  a  man  of  common  sense  without  producing 
an  exclamation  at  the  inequality  of  it."^ 

The  relief,  however,  in  such  cases  is  granted  (it  is  said)  not 
on  the  ground*  of  inadequacy  of  consideration,  but  on  the 
ground  of  fraud  as  evidenced  thereby .^ 

Equity,  moreover,  will  sometimes  refuse  to  enforce  the  specific 
performance  of  a  contract,  where  the  consideration  is  grossly 
inadequate,  although  it  might  not  interfere  to  rescind  the  con- 
tract if  executed.' 

220.  There  was,  however,  until  recently,  an  important  class  of 
cases  in  which  inadequacy  of  consideration  has  J^een  held  suffi- 
cient to  set  the  contract  aside,  although  it  may  not  amount  to 
that  gross  and  shocking  inequality  mentioned  above. 

These  are  cases  of  sales  of  their  interests  by  heirs  and  rever- 
sioners.* The  law  upon  the  subject  was  altered,  by  statute  of  31  & 
32  Vic.,c.  4 ;  but  as  the  former  English  doctrines  have  been  con- 
sidered and  adopted  in  several  decisions  iii  this  country,  it  will 
be  proper  to  notice  them.  Heirs  and  reversioners  were  supposed 
in  the  eye  of  the  law  to  be  so  liable  to  imposition,  and  to  be  so 
exposed  to  chances  of  being  induced  to  make  hard  and  unfair 
agreements  touching  the  disposition  of  their  expectant  interests, 
that  it  has  been  deemed  a  matter  of  policy  to  lay  it  down  as  a 
general  rule,  that  he  who  deals  with  them  has  cast  upon  him 
the  burden  of  showing  that  the  purchase  was  a  fair  one,  and  the 
price  paid  a  reasonable  sum,  and  of  the  full  value. 

Heirs  and  reversioners  are  very  often  driven  by  great  distress 
to  make  these  bargains,  and  those  who  deal  with  them  are  prone 
to  take  an  inequitable  advantage  of  their  condition,  and  the 
parties  do  not  stand  upon  equal  terms.    It  has,  therefore,  been. 

'  Per  Lord  Thurlow  in  Gwynne  v.  Hea-  *  Kerr  on  Fraud  and  Mistake,  187. 

ton,  1  Bro.  C.  C.  8.     See,  also,  James  v.  3  See   Graham  v.  Pancoast,    6   Casey, 

Morgan,  1  Lev.  Ill  (the  horse-shoe  case) ;  97;  Osgood  v.  Franklin,  2  Johns.  Ch.  123; 

Summers  v.  Griffiths,  85  Beav.  27  ;  Byers  Eastman  v.  Plumer,  46  New  Hamp.  464 ; 

V.  Surget,  19  Howard,  803  ;  Eyre  v.  Pot-  though  see  Powers  v.  Mayo,  97  Mass.  180, 

ter,  15   Id.   60 ;    Osgood  v.  Franklin,  2  <  See  Webster  v.   Cook,   L.   R.   2  Ch. 

Johns.  Ch.  1  ;    Morritio  v.  Philliber,  80  App.  546.     Though  in  some  cases  it  has 

Missouri,  145 ;  Gifford  v.  Thorn,  1  Stock,  been  held  that   the   rule   stated   in   the 

702 ;  Butler  v.  Haskell,  4  Desaus.  651  ;  text    does    not    apply    to    reversioners. 

Sime  V.  Norris,  8  Philada.  R.  84;  Coffee  Cribbins  v.  Markwood,  13  Grat.  495. 
V.  Ruffin,  4  Cold.  607. 
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found  necessary  to  lay  down  the  rule,  that  in  all  these  transac- 
tions distress  and  consequent  inequality  will  be  presumed  to 
exist,  and  the  onus  of  proving  that  the  price  is  an  adequate  one 
is  thrown  on  the  purchaser.* 

It  was  at  one  time  held  that  the  circumstance  that  the  father 
knew  of  the  design  of  the  son  to  dispose  of  his  expectant  inte- 
rest, and  did  not  oppose  the  same,  would  alter  the  general  rules, 
and  render  the  transaction  unimpeachable.^  But  the  truer  doc- 
trine seems  to  be  that  the  right  to  set  the  transaction  aside  is 
the  son's  equity,  and  cannot  be  taken  away  from  him  by  any 
knowledge  or  consent  on  the  part  of  the  father.' 

Where  there  is  a  family  arrangement  made  between  father  and 
son  in  regard  to  the  disposition  of  the  reversionary  interest,  in 
which  no  undue  influence  appears  to  have  been  used,  the  trans- 
action will  be  upheld.* 

Sales  of  reversionary  interests  may  be  made  at  auction,  or,  it 
seems,  after  a  fair  valuation  ;*  and  the  rule  as  to  the  voidability 
of  these  contracts  does  not  apply  in  cases  where  the  holder  of  the 
particular  estate  joins  with  the  reversioner,  for  there^  both  owners 
constitute,  as  it  were,  one  party  controlling  the  whole  fee,  and 
dealing  with  the  purchaser  on  equal  terms.^ 

221.  It  was  stated  above  that  the  law  upon  the  subject  of  sales 
b}^  reversioners  has  recently  been  altered  in  England.  This  was 
effected  by  Stat.  31  &  32  Vic,  c.  4,  by  which  it  was  enacted 

»  Shelly  V.  Nnsh,   3    Maddocks,  235^  V.  and  P.  426  (8th  Am.  ed.).     In  some 

Earl  of  Aylesford  v.  Morris,  L.  R.  8  Ch.  cases  the  court  will  direct  an  inquiry  as 

App.  400 ;  Savery  v.  King,  5  H.  L.  Cas.  to  the  value  of  the  reversionary  interest. 

627 ;   Edwards  v.  Burt,  2  De  G.  M.  &  G.  1  Sug.  V.  and  P.  427. 

65.   See,  also,  Jenkins   v.  Pye,  12  Pet.  «  King  v.  Hamlet,  2  My.  &  K.  456,  ap- 

241 ;    Butler  v.  Haskill,  4  Desaus.  651  ;  proved  in  3  C.  &  F.  218. 

Boynton  v.  Hubbard,  7  Mass.  112;  Poor  '  Seethe  remarks  of  Lord  Chancellor 

V.  Hazleton,  15  N.  Hamp.  564 ;  Larrabee  Selborne  in  Earl  of  Aylesford  v.  Morris, 

V.  Larrabee,   34   Maine,    477  ;    Powers's  L.  R.  8  Ch.  App.  491 ;  Sugden,  V.  and  P. 

Appeal,    13   P.    F.  Sm.  443;    Mastin  v.  316  (11th  ed.).     Note  to  Chesterfield  v. 

Marlow,  65  N.  C.  695 ;  Lowry  v.  Spear,  Janssen,  1  Lead.  Cas.  Eq.  486. 

7  Bush,  451 ;  Varick  v.  Edmunds,  1  Hoflf.  *  Tweddell  v.  Tweddell,  T.  &  R.  13 ;  1 

Ch.  382;    Fitch  v.  Fitch,  8  Pick.  480;  Sug.  V.  and  P.  427  (8th  Am.  ed.). 

Trull  V.  Eastman,  3  Met.  121  ;  Niramo  v,  «  Shelly  v.   Nash,  3    Mad.  232;  Lord 

Davis,  7  Tex.  26 ;  Needles  v.  Needles,  7  v.  Jefifkins,  35  Beav.  7. 

Ohio  N.  S.  432 ;  Notes  to  Chesterfield  v,  '  See  notes  to  Chesterfield  v.  Janssen, 

Janssen,   1   Lead.  Cas.  Eq.  428;  1  Sug.  1  Lead.  Cas.  Eq.  605  (4th  Eng.  ed.). 
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that  no  purchase  made  hondjide^  and  without  fraud  or  unfair  deal- 
ing, of  any  reversionary  interest  in  real  or  personal  estate,  shall  be 
hereafter  opened  or  set  aside  merely  on  the  ground  of  under- 
value. Under  a  proper  construction  of  the  language  of  this  act, 
however,  it  has  been  held  that  the  exception  in  the  statute  leaves 
unfair  dealings  untouched,  and  that  the  statute  has  not  repealed 
the  doctrines  of  the  court  of  chancery,  by  which  protection  is 
thrown  around  unwary  young  men  in  the  hands  of  unscrupulous 
persons,  ready  to  take  advantage  of  their  necessities.^ 

222.  Another  class  of  contracts  which  are  fraudulent  because 
of  their  terms,  are  contracts  which  stipulate  for  usury.  Usury  is 
defined  to  be  an  exorbitant  profit  for  the  use  of  money  ;2  and  it 
is  a  subject  which,  in  most  countries,  is  regulated  by  statute. 

No  usury  laws  now  exist  in  England,  having  been  repealed  by 
statute.  It  has,  nevertheless  been  decided  that  the  repeal  of  these 
laws  did  not  alter  the  doctrine  by  which  the  court  of  chancery 
affords  relief  against  improvident  and  extravagant  bargains.^ 

By  the  former  English  acts  contracts  tainted  with  usury  were 
absolutely  void.  In  some  of  the  United  States  the  usurious  ex- 
cess over  the  lawful  rate  alone  is  void. 

Courts  of  equity,  following  the  rule  of  law  laid  down  by  the 
statute,  will  not  assist  a  lender  to  enforce  a  usurious  contract  ;* 
and  it  will,  on  the  other  hand,  aid  the  borrower  to  recover  back 
the  amount  paid  for  usurious  interest,  or  may  decree  a  surrender 
of  securities  left  as  collateral  for  a  usurious  debt.* 

But  if  the  borrower,  before  repayment  of  the  loan,  comes  into 
court  to  have  the  transaction  set  aside,  the  court  will  afford  relief 
only  upon  condition  of  paying  the  amount  actually  due,  i,  e.,  the 
principal  sum  borrowed  with  lawful  interest.^ 

Equity  will  also  relieve  in  cases  where  the  usurious  loan  as- 
sumes the  appearance  of  a  sale.  The  goods  in  such  a  transac- 
tion are  usually  taken  by  the  borrower  at  an  exorbitant  rate  on 

•  Miller  v.  Cook,  L.  R.  10  Eq.  641 ;  Tj^ler  *  Fanning  v.  Dunham,  5  Johns.  Ch.  R. 

V.  Yates,  L.  R.  6  Ch.  App.  666;  Earl  of  142. 

Aylesford  v.  Morris,  L.  R.  8  Ch.  App.  484.  ^  Peters  v,  Mortimer,  4  Edw.  Ch.  R. 

«  2  Black.  Com.  456.  279. 

8  Earl   of    Aylesford  v.  Morris,  L.  R.  ^  See  Whitehead  v.  Peck,  1  Kelly,  140; 

8  Ch.  App.  484.  See,  also,  Sime  V.  Norris,  Ballinger  v.  Edwards,  4  Ired.  Eq.  449; 

8  Philada.  R.  84.  Rogers  v.  Rathbun,  1  Johns.  Ch.  367. 
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credit,  and  are  then  sold  by  him,  so  that  the  transaction  sub- 
stantially amounts  to  a  loan  of  the  sum  realized  by  the  resale,  at 
a  usurious  interest.  In  such  a  case  equity  will  set  the  transac- 
tion aside,  upon  repayment  of  the  sum  produced  by  the  resale, 
with  lawful  interest.^ 

223.  Still  a  third  class  of  contracts,  which  are  regarded  with 
disfavor  both  at  law  and  in  equity,  on  account  of  the  iniquity 
of  their  terms,  is  that  which  embraces  gambling  transactions. 

A  bet  at  common  law  was  good,  unless  there  was  some  special 
ground  of  invalidity  by  reason  of  public  policy — as,  for  example, 
a  wager  upon  elections. 

An  act  of  parliament  passed  in  the  reign  of  George  II.  pro- 
hibited wagering  contracts  of  insurance ;  and  by  statute  of  8 
&  9  Vic,  c.  109,  §  18,  all  agreements  by  way  of  gaming  or 
wagering  are  made  null  and  void.^ 

In  the  United  States  the  general  tendency  is  to  regard  all 
gaming  and  wagering  as  opposed  to  public  policy,  and  therefore 
void.    The  subject  is  regulated  by  statutes  in  most  of  the  States.^ 

The  rule,  both  at  law  and  in  equity,  in  regard  to  gambling 
transactions,  now  seems  to  be  that  the  courts  will  not  only  re- 
fuse to  lend  their  aid  for  the  purpose  of  enforcing  such  contracts, 
but  they  will  not  assist  the  losing  party  in  setting  the  contract 
aside  or  recovering  back  the  money  psCid.  The  maxim  applica- 
ble to  such  cases  is  potior  est  conditio  possidentis:^ 

It  had  been  decided  in  England  that  a  bond  given  to  secure 
a  sum  of  money  lost  at  play,  might  be  ordered  to  be  delivered 
up.*    But  there  is  a  decision  the  other  way  in  the  United  States.* 

'  Waller  v.  Dalt,  1  Ch.  Ca.  276 ;  1  Dick.  *  Basanquet  v.  Dashwood,  Cas.  Temp. 

8;  Barny  V.  Beak,  2  Ch.  Ca.  186  ;  Barker  Talb.  41;  Adams  v.  Barrett,  6  Georgia, 

V.  Vansommer,  1  Bro.  C.  C.  149.  404  ;   Thomas  v.  Cronise,  16  Ohio,  54 ; 

2  «  Provided  that  this  prohibition  shall  Oowles  v.  Raguet,  14  Ohio,  55;  Spalding 

not  apply  to  any  subscription  or  agree-  v.  Preston,  21  Verm.  9;  Gotwalt  v.  Neal, 

ment  to  subscribe  towards  a  plate,  prize,  25  Maryl.  434.    See,  also,  Pope  v,  Chafee, 

or  sum  of  money  awarded  to  the  winner  14  Rich.  Eq.  69;  though  see  Rawden  v. 

of  any  lawful  game,  sport,  pastime,  or  Shadwell,  Ambler,   268,  and   Chapin   v. 

exercise."     Horse  races,  steeple  chases,  Pake,   57   111.  295.      See   2   Kent  Com. 

and  foot  races  are  considered  among  the  467. 

lawful  games.     See  Addison  on  Contracts,  *  Rawden  v.  Shadwell,  Ambler,  268, 

893.                                      '  8  Cowles  v.  Raguet  14  Ohio,  55. 

'  See  Wilkinson  v,   Tousley,  16  Minn. 
299. 
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Time  contracts,  in  stocks  which  are  merely,  in  substance, 
gaming  contracts,  cannot  be  enforced.^  It  is  otherwise  if  they 
are  bond  fide  purchases  and  sales.^ 

224.  Contracts  may  sometimes  be  presumed  to  be  fraudulent 
(or  rather  incapable  of  being  enforced)  from  their  subject  matter; 
and  of  transactions  of  this  description-  illustrations  may  be 
found  in  agreements  to  waive  an  equity  of  redemption,  marriage 
brbkage  contracts,  contracts  in  restraint  of  marriage,  or  of  trade, 
and  contracts  for  procurement  of  office. 

As  to  the  first  of  these  contracts,  the  nature  of  an  equity  of 
redemption  has  been  already  explained  in  the  chapter  devoted 
to  mortgages,  and  the  reasons  for  the  policy  of  the  law,»prohibit- 
ing  any  stipulations  in  the  mortgage  by  which  the  right  should 
be  waived,  were  at  the  same  time  attempted  to  be  elucidated. 

It  will  be  sufficient  to  say  here  that  tliis  doctrine  should  pro- 
perly receive  this  passing  notice  under  the  head  of  fraud,  as  it 
was  introduced  for  the  purpose  of  preventing  impositions  upon 
the  weakness  and  necessities  of  debtors.  Any  clause  in  a  mort- 
gage, or  any  collateral  agreement,  hj  which  the  mortgagee's 
equity  of  redemption  is  in  any  way  clogged,  will  be  considered 
as  a  fraud  upon  his  rights,  and  will  be  disregarded  in  a  court  of 
equity.^ 

As  to  the  other  cases  mentioned  above,  they  all  fall  under  the 
operation  of  the  general  maxim  ex  twyi  causa  non  oritur  actio, 
which  is  recognized  in  equity,  sometimes  passively  by  the  refusal 
of  the  courts  to  entertain  any  bill  brought  to  enforce  such  a 
contract,  arid  sometimes  actively,  by  entertaining  a  bill  filed  for 
the  purpose  of  having  an  illegal  security,  or  rather  a  security 
given  upon  an  illegal  consideration,  delivered  up  and  cancelled ; 
or  for  the  purpose  of  enjoining  any  action  under  and  by  virtue 
of  the  illegal  contract. 

For  example,  marriage  brokage  contracts  (which  is  the  name 
usually  given  to  agreements  for  negotiating  marriages),  while 
they  were  good  at  the  civil  law,^  have  been  held  illegal  at 
common  law,'  and  are  regarded  as  utterly  void  in  equity.^ 

»  Brua's  Appeal,  5  P.  F.  Sm.  294.  6  Hall  v.  Potter,  3   Lev.  411;    1  Eq. 

2  Smith  V.  Bouvier,  20  P.  F.  Sm.  326.  Cas.  Ab.  89 ;  3  P.  Wms.  76  ;  Shower's 

5  Antet  chap,  on  Mortgages,  p.  168.  Pari.  Cas.  76;    Boynton  v.  Hubbard,  7 

♦  Matchmakers  (j3roxtfn<?te?)  were  allowed  Mass.  112. 

to  receive  a  reward  for  their  services.  ^  Cole  v.  Gibson,  1  Ves.  Sr.  603. 


222  FRAUD.  [part  II. 

Contracts  in  restraint  of  marriage,*  and  contracts  for  future 
separation^  are  equally,  although  for  different  reasons,  illegal. 
A  covenant  not  to  marry  any  person  except  the  covenantee  is 
void  at  law;^  and  a  bond,  with  a  similar  condition,  has  been 
ordered  to  be  cancelled  in  chancery.* 

225.  Gifts  in  restraint  of  marriage,  that  is,  gifts  bestowed 
upon  condition  that  they  are  to  be  forfeited  in  the  event  of 
marriage  in  general,  or  of  some  particular  marriage,  are  of  fre- 
quent occurrence,  and  may  properly  be  noticed  in  this  connec- 
tion. The  authorities  upon  this  subject  are  not  all  to  be 
reconciled,  and  it  is  difficult  to  state  the  law  with  entire  pre- 
cision. This  confusion  has  arisen  from  the  attempts  to  import 
the  doctrine  of  the  civil  law  upon  this  subject,  into  the  law  of 
England.* 

Tlie  civil  law  rule  was  that  conditions  in  restraint  of  mar- 
riage were  void. 

The  origin  of  the  rule,  as  stated  by  the  Chancellor  (Lord 
Loughborough)  in  Stackpole  v.  Beaumont,'  was  that  in  the 
Roman  Empire  the  depopulation  occasioned  by  the  civil  war 
led  to  habits  of  celibacy ;  and  to  correct  this  evil,  in  the  time 
of  Augustus,  the  Julian  law  (which  went  too  far  and  was  cor- 
rected by  the  Lex  Papia  Poppoea)^  not  only  offered  encourage- 
ment to  marriage,  but  laid  heavy  impositions  upon  celibacy.  To 
impose  even  partial  restraints  therefore  upon  marriage  was  to  act 
directly  contrary  to  this  law,  and  hence  such  restraints  were 
necessarily  invalid. 

No  such  reasons  existed  at  common  law,  and,  hence,  so  far 
as  real  estate  was  concerned,  the  rule  of  the  civil  law  was  not 
followed,  except  that  conditions  in  entire  restraint  of  marriage 
were  considered  opposed  to  the  policy  of  the  law,  and  therefore 
void.^  But  the  succession  to  personalty  having  fallen  into  the 
hands  of  the  ecclesiastical  courts,  and  these  having  a  great 
leaning  towards  the  Eoman  law,  the  rule  as  to  that  species  of 

»  See  notes  to  Scott  v,  Tyler,  2  Lead.         5  See  notes  to  Scott  v.  Tyler,  2  Lead. 
Cas.  Eq.  105.  Cas.  Eq.  208  (4th  Eng.  ed.). 

2  As  to  trusts  for  future  separation,  see        ^  3  Ves.  96. 

ante,  p.  125.  ^  See  Morley  v.  Rennoldson,  2   Hare, 

3  Lowe  V.  Peers,  4  Burr.  2226.  570 ;    notes  to   Scott  v.   Tyler,  2  Lead. 

4  Baker  v.  White,  2  Vern.  215,  Cas.  Eq.  214  (4th  Eng.  ed.). 
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property  was  the  same  as  in  the  civil  law.^  The  tendency,  how- 
ever, of  modern  decisions  is  to  bring  the  law  in  regard  to  per- 
sonalty, in  this  particular,  in  accord  with  the  doctrines  applicable 
to  real  estate. 

226.  In  considering  this  subject  it  will  be  convenient  to  notice, 
in  the  first  place,  conditions  in  general  or  entire  restraint  of  mar- 
riage ;  and  secondly,  those  in  partial  restraint. 

A  condition  annexed  to  a  gift  entirely  restraining  the  donee 
from  marriage  is  void  as  against  public  policy ;  and  the  donee 
will  take  the  gift  free  and  discharged  from  the  condition.  So 
far  as  conditions  subsequent  are  concerned,  there  is  no  difference 
as  to  this  rule  between  realty  and  personalty.^  But  in  conditions 
precedent,  although  the  condition  be  illegal  or  impossible,  an 
estate  in  realty,  according  to  the  common  law,  could  never  vest 
unless  the  condition  were  complied  with.  Hence,  if  an  estate 
in  land  is  given  when,  or  as  soon  as,  the  donee  shall  marry  a  par- 
ticular person,  the  estate  cannot  vest  until  the  marriage  takes 
place.  If  the  subject  of  the  gift,  however,  is  personalty,  the 
condition  although  precedent  being  void,  the  donee  will  take  it 
absolutely.^ 

The  circumstance  that  there  is  a  gift  over  upon  non-compliance 
with  the  condition,  will  make  no  difference  in  the  application 
of  the  above  rules  in  regard  to  total  restraints.* 

227.  Where  the  condition  is  only  in  partial  restraint — as 
where  it  is  against  marrying  a  particular  person,  or  before 
arriving  at  a  particular  age  (provided,  the  period  to  which  the 
marriage  is  postponed  be  reasonable)— it  is  valid,  and  will  be 
enforced  if  there  is  a  gift  over.  And  this  is  the  rule  as  respects 
realty,  although  there  is  no  gift  over.  But  in  regard  to  per- 
sonalty the  rule  is  different,  and  a  condition  in  partial  restraint 
of  marriage,  if  there  is  no  gift  over,  will  be  held  to  be  (as  it  is 
said)  in  terrorem  only,  and  will  not  defeat  the  estate.*^    It  was, 

1  See  Stnckpole  v,  Beaumont,  3  Ves.  *  Harvey  v.  Aston,  1  Atk.   378;    Mc- 

96.  Ilvaine  v.  Gethen,  3  Whart.  675 ;  Hoopes 

«  Morley  v.  Bennoldson,  2  Hare,  570  ;  v.  Dundas,  10  Barr,  75;   Hotz's  Estate,  2 

notes  to  Scott  v.  Tyler  (sup,).  Wright,  422  ;  Cornell  v.  Lovett,  11  Casey, 

8  Keily  v.  Monck,  3  Ridg.  P.  C.  206;  100;  Maddox  v.  Maddox,  11  Grat.  804; 

Maddox  V.  Maddox,  11  Grat.  804.  Waters  v.  Tazewell,  9  Maryl.  291.     Hill 

*  See  Morley  v.  Rennoldeon,  2   Hare,  on  Trustees,  496  (775,  4th  Am.  ed.). 
670. 
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however,  held  by  Sir  Wm.  Page  Wood,  then  vice-chancellor, 
in  Ifewton  v,  Marsden,  that  a  condition  in  restraint  of  marriage 
attached  to  a  legacy  to  the  widow  of  the  testator's  nephew,  was 
valid.^ 

If  the  condition  in  partial  restraint  is  precedent,  it  will  be 
enforced,  even  if  there  is  no  limitation  over.^ 

Restraints  upon  marriage  may  sometimes  be  enforced  by  way 
of  limitation,  when  they  would  be  ineftectual  if  put  in  the  shfipe 
of  conditions.  A  testator  may  make  the  period  of  enjoyment  of 
his  bounty  as  short  as  he  pleases,  and  may  fix  the  occurrence  or 
non-occurrence  of  any  event,  no  matter  how  absurd  or  arbitrary 
the  limitation  may  be,  as  the  boundary,  at  which  the  estate  is  to 
cease.  In  such  a  case  the  particular  estate  will  come  to  an  end 
by  virtue  of  its  own  limitation,  and  the  estate  in  remainder  will, 
of  course,  vest  in  possession. 

If  then  an  estate  be  given  to  A.  until  she  marries,  and  from 
and  after  her  marriage  to  B.,  the  marriage  of  A.  would  not  ope- 
rate to  defeat  an  estate  already  vested,  but  would  simply  mark 
the  period  at  which  a  vested  estate  of  uncertain  duration  is  to 
determine.^  •  In  such  a  case  the  law  of  conditions  has  no  place. 
Hence  it  is  settled  that  a  gift  durante  viduitate  with  a  limitation 
over,  is  valid  ;  and  that  upon  marriage  of  the  widow,  the  party 
in  remainder  will  take.^ 

The  real  principle  of  cases  of  this  kind  is,  that  the  condition  is 
not  regarded  as  an  arbitrary  prohibition  of  marriage  altogether, 
but  the  conditional  gift  is  considered  as  made  to  the  widow,  be- 
cause she  is  a  widow,  and-  because  the  circumstances  would  be 
entirely  changed  if  she  entered  into  a  new  relation.* 

228.  Still  another  class  of  contracts,  which  are  illegal  by  reason 
of  their  nature^  are  contracts  in  general  restraint  of  trade. 

The  rule  upon  this  subject  is  that  a  contract  in  general  restraint 

>  2  Johns.  &  H.  356.    See,  also,  Com-  Dana,  229 ;  Pringle  v.  Dunkley,  14  Sm. 

monwealth    v.   Stauffer,    10   Barr,  350;  &  Marsh.  15;  Hughes  v.  Boyd,  2  Sneed, 

McCullough's    Appeal,    2    Jones,    197  ;  612;  notes  to  Scott  v.  Tyler,  2  Lead.  Cas. 

Phillips  V.  Medbury,  7  Conn.  568.  Eq.   412  (Am.  cd.),  where  this  rule   is 

(  Stackpole  v,  Beaumont,  3  Yes.  89  ;  somewhat  criticized  by  the  learned  Ameri- 

Hill  on  Trustees,  496.  can  editor. 

»  See  Fearne  on  Cont.  Rem.  10.  *  Per  Wood,  V.  C,  in  Newton  v.  Mars- 

^  See   Vance  v.   Campbell's   Heirs,    1  den,  2  Johns.  &  H.  367. 
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of  trade  is  void ;  but  if  in  partial  restraint  of  trade  only,  it  may  be 
supported,  provided  the  restraint  be  reasonable,  and  the  contract 
be  founded  on  consideration.^  The  doctrine  is  a  very  old  one, 
a  case  being  found  in  the  year  books,^  in  which  Mr.  Justice  Hall 
lost  his  temper  at  the  very  sight  of  the  bond,  and  exclaimed,  with 
an  oath,  that  if  the  plaintiff  had  been  in  court,  he  should  have 
gone  to  prison  until  he  had  paid  a  fine. 

The  leading  authority  upon  the  subject  is  Mitchell  v,  Rey- 
nolds'— from  which,  and  from  subsequent  authorities  in  England 
and  in  this  country,  it  may  be  gathered  that  a  restraint  upon 
trade  in  order  to  be  good  at  law  must  be,  in  the  first  place,  par^m? ; 
in  the  second  place,  reasonable^  that  is,  such  a  restraint  only  as  may 
be  necessary  to  protect  the  business  of  the  party  for  whose  bene- 
fit the  contract  is  made;  and  thirdly,  founded  on  a  valuable  con- 
sideration, although  as  to  this  last  point  it  is  now  settled  that 
the  courts  will  not  enter  into  the  question  of  adequacy  of  con- 
sideration, unless  perhaps  the  inadequacy  is  such  as  to  stamp  the 
agreement  as  an  unreasonable  one.* 

A  contract  in  restraint  of  trade  which  is,  for  any  of  the  reasons 
stated  above,  obnoxious  in  the  eye  of  the  law,  cannot  (upon  the 
general  principles  already  referred  to)  be  enforced  in  equity ;  and 
an  instrument  given  to  secure  such  an  agreement  maybe  decreed 
to  be  delivered  up  and  cancelled. 

Equity,  moreov^lr,  is  loth  to  enforce  a  contract  in  restraint  of 
trade,  even  although  it  be  good  at  law,  if  the  terms  are  hard  or 
even  complex.* 

Contracts  in  restraint  of  trade,  however,  if  they  are  partial, 
reasonable,  and  founded  on  a  valuable  consideration,  and  not  for 
any  special  reason  unjust  or  inequitable,  will  be  enforced  in 
equity.' 

Combinations  entered  into  for  the  purpose  of  preventing  the 
parties  thereto,  or  others,  from  engaging  in  trade,  are  illegal.^ 

1  Smith  on  Contracts,  135,  Sbars wood's  v.  Howe,  3  Bear.  883  ;  Kerr  on  Injunc- 
note.  tions,  606,  614;  pott^  Part  III.,  Chap.  II. 

2  Henry  VI.  «  Morris  v.  Colman,  18  Ves.  437.     See 

3  1  P.  Wms.  181.  Cruttwell  v.  Lye,  17  Ves.  336. 

*■  See  notes  to  Mitchell  v.  Reynolds,  1  ?  Story's  Eq.,  J  292 ;  Stanton  v,  Allen, 

Sm.  Lead.  Cas.  705.  6  Denio,  434;  Hilton  v.  Eckersley,  32  Eng. 

«  Kimberly  v,  Jennings,  6  Sim.   340;  L.  and  Eq.  R.  198;  34  Id.  224. 
Kemble  v.  Kean,  6  Sim.  335 ;  Whittaker 
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Upon  the  same  general  principle,  bonds  restraining  the  right  of 
alienation  have  been  ordered  to  be  delivered  up,  as  opposed  to 
public  policy.* 

229.  The  last  of  the  contracts  which  will  be  noticed  as  being 
void  on  the  ground  of  illegality  in  their  subject  matter,  are  con- 
tracts for  the  procurement  of  sale  of  public  offices.  Sir  John 
Strange,  M.  R.,  in  his  opinion  in  Chesterfield  v,  Janssen,^  says: 
"  So  in  bargains  to  procure  offices,  neither  of  the  parties  is  de- 
frauded or  unapprised  of  the  terms,  but  it  seems  to  introduce 
unworthy  objects  into  public  offices ;  and,  therefore,  for  the  sake 
of  the  public  the  bargain  is  rescinded." 

The  conduct  of  equity  in  such  a  case  is  but  in  accordance 
with  a  general  principle  by  which  courts  of  chancery,  and,  in- 
indeed,  every  other  tribunal,  would  discourage,  in  every  way, 
contracts  opposed  to  good  morals  and  sound  public  policy.  The 
examples  of  illegal  contracts  already  given,  are  but  instances  of 
this  general  principle ;  and  it  might  not  be  too  much  to  say  that 
in  every  case  where  rules  of  public  policy  are  violated,  and 
where  relief  could  be  aflfbrded  by  the  machinery  of  a  court  of 
chancery,  and  where  a  full,  adequate,  and  complete  remedy  could 
not  be  had  at  common  law,  equity  will  interpose  for  the  purpose 
of  restraining  an  action  brought  to  enforce  such  a  contract,  or  to 
compel  the  surrender  of  the  instrument  by  which  it  had  been 
secured.  * 


SECTION  III. 

FRAUD  PRESUMED  FROM  THE  RELATIONS  OP  THE  PARTIES. 

230.  MeDtal    disability  ;     drunkeoDess  ;  I  234.  Guardian  and  ward. 


duress. 

231.  Undue  influence ;  gifts  ;  Hugueniny. 
Baseley. 

232.  Contracts ;  Tate  v.  Williamson. 

233.  Parties  between  whom   confidential 
relation  ordinarily  exists. 


235.  Parent  and  child. 

286.  Solicitor  and  client. 

287.  Trustee  and  cestui  qui  trust. 

238.  Fiduciary  can  make  no  profit ;  Bank 

y.  Tyrrell. 

239.  Promoters  of  companies. 


230.  The  third  species  of  fraud,  according  to  Lord  Hardwicke's 
classificatioii,  is  that  which  is  presumed  from  the  circumstances 

•  Jervis  v.  Bruton,  2  Vern.  261  ;  Free-        «  1  Atk.    801.     See,  also,  Boynton  v. 
man  v.  Freeman,  2  Vern.  288;    Poole's     Hubbard,  7  Mass.  119. 
Case,  Moore,  810. 
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and  condition  of  the  parties  contracting  ;  and  this  may,  perhaps, 
be  again  subdivided  into  two  classes,  viz.,  first,  where  one  of 
the  parties  is  laboring  under  some  mental  disability;  and, 
secondly,  where  the  transaction  takes  place  under  undue  influ- 
ence. 

As  to  the  first  of  the  two  classes,  mere  weakness  of  mind  is 
not  of  itself  a  suflicient  ground  for  equitable  interference.  It 
would  be  impossible  to  carry  on  the  business  of  the  courts,  if 
they  undertook  to  interfere  in  every  case  in  which  a  superior  and 
more  astute  intellect  obtained  an  advantage  in  a  bargain  over 
a  dull  or  feeble  mind.^  But  an  entire  absence  of  intellectual 
power,  or  great  mental  aberration  will  be  suflScient  to  cause  a 
contract  to  be  rescinded.^  Hence  the  contracts  of  idiots  and 
lunatics  are  void,  or,  at  least,  voidable.^  And  while  mere 
weakness  of  mind  will  not  be  enough,  of  itself,  to  justify  a  re- 
scission, it  will  nevertheless  always  constitute  an  important 
element  in  actual  fraud.^  If,  therefore,  a  transaction  be  in  the 
slightest  degree  tainted  with  deceit,  the  intellectual  imbecility 
of  the  injured  party  will  be  laid  hold  of  by  a  chancellor  to  make 
out  a  case  of  actual  fraud,  which  might  otherwise  be  incapable 
of  proof.'*  Whatever  be  the  cause  of  the  mental  weakness — 
whether  it  arise  from  permanent  injury  to  the  mind,  or  tempo- 
rary illness,  or  excessive  old  age — it  will  be  enough  to  make  the 
court  scrutinize  the  contract  with  a  jealous  eye ;  and  any  unfair- 

»  Osmond  v.  Fitzroy,  3  P.  Wms.  129;  ♦  Nottidge  v.  Prince,  2  GiflF.  246 ;  Baker 
Bz  parte  Allen,  15  Mass.  58;  Hadley  v,  v.  Monk,  33  Beav.  419;  Boys©  v.  Ross- 
Latimer,  3  Yerg.  537;  Rogers  v.  Higgins,  borough,  6  H.  L.  Cas.  2;  Harding  v. 
57  111.  247  ;  Killian  v.  Badgett,  27  Ark.  Handy,  11  Wheat.  103;  Tracey  v.  Sacket, 
166;  Mann  v.  Bctterly,  21  Verm.  326;  1  Ohio  St.  54;  Whitehom  v,  Hiues,  1 
Thomas  v.  Sbeppard,  2  McCord  Eq.  36 ;  Munf.  657 ;  Whelan  v.  Whelan,  3  Cow. 
Rippy  V.  Gant,  4  Ired.  Eq.  443;  Nace  v.  637;  Deatly  v.  Murphy,  3  A.  K.  Marsh. 
Boyer,  6  Casey,  99;  Hyer  v.  Little,  6  C.  472;  Brogden  v.  Walker,  2  H.  &  J.  285; 
E  Green,  443  ;  Lozear  v.  Shields,  8  Id.  Rumph  v.  Abercrombie,  12  Ala.  64. 
609;  Stiner  v.  Stiner,  68  Barb.  643.  «  Malin  v.   Malin,  2   Johns.  Ch.  238; 

2  Allis  V,  Billings,  6  Met.  415;  Brecken-  Hutchinson  v.  Tindall,  2  Green  Ch.  367 , 

ridge  V.  Ormsby,  1  J   J.  Marsh.  2i9;  De-  Rumph   v.    Abercrombie,    12   Alab.    64; 

silver's  Est.,  5  Rawle,   111;    Bensell  v.  Hunt  v.  Moore,  2  Barr,  106;  Brady's  Ap- 

Chancellor,  5  Whart  376;  Beals  v.  See,  peal,  16   P.   F.  Sm.  277;  Huguenin  v. 

10  Barr,  66.  Baseley,  14  Ves.  278  ;  Harding  v.  Handy, 

8  See  Hill  on  Trustees,  46  (73,  4th  Am.  11  Wheat.  103  ;  Hill  on  Trustees,  164. 
ed.).     See,  also,  Howe  v.  Howe,  99  Mass. 
88. 
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ness  or  overreaching  will  be  promptly  redressed.^  A  mere  latent 
suspicion  of  unfairness,  however,  will  not  be  enough.^ 

On  the  other  hand,  it  need  scarcely  be  remarked  that  the  mere 
circumstance  of  old  age,  or  physical  feebleness,  will  not  render  a 
transaction  fraudulent,  if,  in  point  of  fact,  the  party  is  intelli- 
gent and  capable.^ 

Drunkenness  falls  under  the  same  principles.*  If  a  man  is  so 
far  drunk  that  he  is  substantially  non  compos  mentis^  his  con- 
tract will  be  invalid ;  but  if  there  is  intoxication,  not  so  great  in 
extent,  equity  will  not  interfere.*  It  will,  however,  in  cases  of 
partial  drunkenness,  lay  hold  of  any  circumstances  tending  to 
show  actual  imposition,  and  thus  make  out  a  case  of  actual 
fraud,  especially  if  the  drunkenness  has  been  brought  about  by 
the  contrivance  of  the  other  party  to  the  transaction.^ 

Equity  will  also  relieve  against  contracts  obtained  under  duress, 
fear,  apprehension,  or  extreme  distress.^  Thus  in  Williams  v. 
Bayley,  it  was  held  that  a  father,  whose  name  had  been  forged 
by  his  son,  and  who  had  been  appealed  to,  to  take  the  amount 
of  the  liability  upon  himself,  knowing  that  unless  he  did  so 
his  son  would  be  exposed  to  a  criminal  prosecution  with  the 
certainty  of  conviction,  could  not  be  regarded  as  a  free  and 
voluntary  agent,  so  as  to  render  a  security  given  under  such  a 
pressure  valid.^ 

But  a  bill  will  not  lie  for  rescission  on  the  ground  of  duress 
after  the  contract.^ 

231.  Passing  now  to  the  second  class  of  cases,  those,  namely,  in 

>  Hill    on    Trustees,    156;    Perry   on  Selah,  8  C.  E.  Green,  186;  Morrison  v. 

Trusts,  |g  190, 191 ;  Matthews  v.  Baxter,  McLeod,  2  Dev.  &  Bat.  Eq.  221 ;  Harbi- 

28  L.  T.  N.  S.  169.  son  v.  Lemon,  3  Blackf.  61. 

«  Hetrick's  Appeal,  8  P.  F.  Sm.  477.  «  Crane  v.  Conklin,  Saxt.  346;  Cory  v. 

3  Gratz  V.  Cohen,  11  How.  19.  See,  Cory,  1  Ves.,  Sr.  19;  Calloway  v.  Wither- 
also,  Lewis  V.  Pead,  1  Ves.,  Jr.  19;  spoon,  6  Ired.  Eq.  128;  Phillips  v.  Moore, 
Pratt  V.  Barker,  1  Sim.  1  ;  4  Russ.  607;  11  Missouri,  600;  Shaw  v.  Thackray,  1 
Graham  v.  Pancoast,  6  Casey,  89.  Sm.  &  Giff.  637. 

*  See  Co.  Litt.  447,  a.  '  Hill  on  Trustees,  166. 

«  Gore  V.  Gibson,  13   M.  &  W.   623 ;  «  Williams  v.  Bayley,  L.  R.   1   H.    L. 

f                          Clifton  V.  Davis,  1  Pars.  Eq.  31  ;  John-  Cas.  218.     See  French  v.  Shoemaker,  14 

son  V.   Meddlicot,  3  P.   Wms.   131,  n. ;  Wal.  233. 

Cory  V.  Cory,  1  Ves.,  Sr.  19  ;  Maxwell  v.  »  Fulton  v.  Loftis,  63  N.  C.  393. 
Pittinger,  2   Green  Ch.    156;    Selah   v. 
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which  the  fraud  springs  from  the  circumstances  and  condition 
of  the  parties  to  the  transaction,  it  may  be  stated,  as  a  gener^il 
rule,  that  relief  will  be  afforded,  in  equity,  in  all  transactions  in 
which  "influence  has  been  acquired  and  abused,  in  which  confi- 
dence has  been  reposed  and  betrayed."* 

The  transaction  which  takes  place  under  undue  influence  may 
be  either  in  the  nature  of  a  gift,  or  of  a  contract.  In  either  as- 
pect it  is  regarded  by  courts  of  equity  with  a  jealous  eye,  but 
the  scrutiny  in  cases  of  gifts  is  more  severe  and  searching  than 
in  those  of  contracts. 

The  leading  authority  upon  the  subject  of  gifts  which  are  ob- 
tained through  undue  influence,  is  Huguenin  v.  Baseley,^  where 
a  widow  lady  executed  a  voluntary  settlement  upon  a  clergyman 
who  had  ingratiated  himself  with  her,  and  had  induced  her  to 
withdraw  her  affairs  from  the  hands  of  her  solicitor  by  whom  they 
had  been  previously  managed ;  and  the  settlement  was  set  aside, 
on  the  ground  of  the  confidential  relations  of  the  parties.  "  The 
question,"  said  Lord  Eldon,  "  is  not  whether  she  knew  what  she 
was  doing,  had  done,  or  proposed  to  do,  but  how  the  intention  was 
produced ;  whether  all  care  and  providence  was  placed  around 
her,  as  against  those  who  advised  her,  which  from  their  situation 
and  relation  in  respect  to  her  they  were  bound  to  exert  on  her 
behalf." 

So  in  a  modern  case  the  court  eaid  that,  had  it  not  been  for  the 
length  of  time  during  which  the  transaction  had  been  acquiesced 
in  and  by  which  alone  the  complainant  was  barred,  a  gift  from 
a  daughter,  soon  after  attaining  twenty-one,  to  her  father  would 
have  been  set  aside  solely  on  the  ground  of  the  jealousy  with 
which,  upon  principles  of  natural  justice  and  upon  considerations 
important  to  the  interests  of  society,  the  law  examines,  scru- 
tinizes, and  weighs  in  golden  scales  every  such  transaction.*    If 

t  Smith  V.  Kay,  7  H.  L.  Gas.  750.  This  «  14  Ves.  273;  2  Lead.  Gas.  Eq.  566 

language  of  Lord  Kingsdowne  is  e?en  more  (4th  Eng.  ed.).     See  Rirwan  v.  Gallen,  4 

striking  than  that  used  by  Sir  Samuel  Ir.  Gh.  R.  330,  and  Falk  v.  Turner,  101 

Romilly  in  his  celebrated  reply  in  Hugue-  Mass.  494,  for  cases  which  were  held  not 

Din  V.  Baseley,  viz.,  that  *Hhe  relief  stands  to  fall  under  the  doctrine  of  Huguenin  v. 

upon  a  general  principle  applying  to  all  Baseley. 

the  yariety  of  relations  in  which  dominion  '  Wright  v,  Vanderplank,  8  De  G.  M.  & 

may  be  exercised  by  one  person  oyer  an-  G.  137.     See,  also,  Turner  v.  Gollins,  L. 

other."  R.  7  Ch.  App.  829;  Hoghton  u.  Hoghton, 
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the  person  who  stands  in  the  confidential  relation  wishes  to  hold 
the  benefit  conferred,  he  must  show  that  the  person  conferring  it 
had  competent  and  independent  advice.^ 

The  same  considerations,  however,  are  not  universally  applicable 
to  testamentary  dispositions.  Thus  a  client  may  make  a  gift  to 
a  solicitor  by  will,  even  though  the  will  is  drawn  by  the  solicitor, 
provided  the  will  was  not  made  under  any  mistake  or  misappre- 
hension caused  by  the  solicitor.^ 

Even  gifts  between  persons  who  stand  in  no  confidential  rela- 
tion to  each  other  are  watched  with  jealousy.^ 

232.  Passing  now  from  the  subject  of  gifts,  to  that  of  contracts, 
it  may  be  stated,  as  a  general  rule,  that  a  contract  between  parties 
who  stand  in  a  confidential  relation  to  each  other  falls  under 
the  principle  laid  down  by  Lord  Kingsdowne  in  Smith  v.  Kay.* 
Wherever  two  persons  stand  in  such  a  relation  that  while  it 
continues  confidence  is  necessarily  reposed  by  one,  and  the  influ- 
ence which  necessarily  grows  out  of  that  confidence  is  possessed 
by  the  other,  and  this  confidence  is  abused,  or  the  infiuence  is 
exerted  to  obtain  an  advantage  at  the  expense  of  the  confiding 
party,  the  person  so  availing  himself  of  his  position  will  not  be 
permitted  to  retain  the  advantage,  although  the  transaction 
could  not  have  been  impeached  if  no  such  confidential  relation 
had  existed.*  There  can  be  no  contract  between  the  two,  except 
after  the  fullest  and  fairest  explanation  and  communication  of 
every  particular  resting  in  the  breast  of  the  one,  who  seeks  to 

15  Beay.  278 ;  Prideanx  v.  Lonsdale,  I  proposition   that   a  conveyance  from   a 

De  G.  J.  &  Sm.  433;  Everittv.  Bveritt,  L.  child  to  a  parent  was  primd  facie  void. 

R.  10  Eq.  405 ;  Tomson  v.  Judge,  3  Drew.  '  Rhodes   v.  Bate,  L.  R.  1  Ch.  App. 

306;  Broun  v.  Kennedy,  83  Beav.  133;  252. 

4  DeG.  J.  &  8m.  217 ;  Savery  v.  King,  5  «  Hindson  v.  Weatherill,   6  De  G.  M. 

H.  L.  Cas.  626;  Lyon  v.  Home,  L.  R.  6  &  G.  301.     Agreements  between  solicitor 

Eq.  655  (where  a  transfer  of  £24,000  by  and  client  are  now  regulated  in  England 

an  old  lady  of  seventy-five  to  a  spiritual-  by  Stat.  33  and  34  Vic,  c.  28  (Attorneys* 

ist  was  set  aside)  ;  Fulham  v.  McCarthy,  and  Solicitors'  Act  of  1870);  2  Lead.  Cas. 

1  H.  L.  Cas.  703;  Greenfield's  Estate,  2  Eq.  390. 

Harris  (Pa.),  507;  Taylor  v,  Taylor,  8  »  2  Lead.  Cas.  Eq.  582.     See  Cooke  v. 

How.  183;  Slocum  v.  Marshall,  2  Wash.  Lamotte,  15  Beav.  234 

C.  C.  397 ;  Todd  v.  Grove,  33  Maryl.  188;  <  7  H.  L.  Cas.  750 ;  ante,  p.  229. 

Turner  v.  Turner,  44  Mis.  535.     But  in  6  Tate  v.  Williamson,  L.  R.  2  Ch.  App. 

Jenkins  v.  Pye,  12  Peters,  253,  Mr.  Jus-  61,  per  Lord  Chelmsford. 

tice  Thompson  declined  to  accede  to  the 
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establish  the  contract,  with  the  person  so  trusting  him.^  This 
doctrine  was  applied  by  Lord  Chancellor  Chelmsford  in  Tate  v, 
Williamson,  a  case  which  well  illustrates  the  extent  and  nature 
of  the  general  principle.  There  Tate,  a  young  man  of  twenty- 
three,  who  was  the  owner  of  a  moiety  of  a  freehold  estate,  and 
who  was  largely  indebted,  wrote  to  his  great  uncle  for  advice 
and  assistance  in  regard  to  the  payment  of  his  debts.  His  great 
uncle  sent  a  nephew,  Williamson,  to  see  Tate  upon  the  subject, 
and  Williamson  made  an  ofter  to  purchase  Tate's  moiety  of  the 
estate  for  £7000,  which  was  verbally  accepted.  Before  any 
agreement  was  signed,  Williamson  obtained  a  valuation  by  a 
surveyor  estimating  the  value  of  the  mines  under  the  whole 
tract  at  £20,000,  The  sale  was  completed  without  this  informa- 
tion having  been  communicated  to  Tate.  A  bill  was  subse- 
quently filed  by  Tate  to  set  the  sale  aside,  and  a  decree  in  his 
favor  was  made  by  Vice  Chancellor  Wood,^  which  was  affirmed 
by  Lord  Chelmsford.^  It  will  be  observed  that  in  this  case  there 
was  no  well-defined  confidential  relation  (such  as  that  of  attor- 
ney and  client,  guardian  and  ward,  and  so  forth)  existing  be- 
tween the  parties  ;  but  that  the  circumstances  of  the  transaction 
were  such  that  one  man  necessarily  was  trusted  by  the  other, 
and  when  that  confidence  arose,  no  matter  how,  the  duty  of  full 
disclosure  immediately  arose  with  it.  It  shows  the  truth  of  the 
remark  made  by  Lord  Cranworth  in  Smith  v.  Kay,*  that  the 
familiar  cases  of  the  influence  of  a  parent  over  his  child,  of  a 
guardian  over  his  ward,  of  an  attorney  over  his  client,  are  but 
instances  of  a  broad  and  widely  applicable  principle.* 

233.  Starting,  therefore,  with  the  general  principle  that  all 
transactions,  whether  of  gift  or  contract,  made  under  undue 

*  Note  to  Fox  V.  Mackreth,  1  Lead.  Cas.  ^  gee,  also,  Turner  v.  Turner,  44  Mis. 
Eq  171  (4th  Eng.  eJ.).  See,  also,  Nor-  635;  Harknessv.  Eraser,  12  Florida,  341 ; 
ris  V.  Tayloe,  49  HI.  17.  Rockafellow   v.  Newcomb,  67  III    186; 

2  Afterwards  Lord  Chancellor  Hatherley.  McCormick  v.  Malin,  5  Blaokf.  507.  In 
The  case,  when  before  the  Vice-Chancel-  this  last  case  it  was  said  with  succinct- 
lor's  court,  is  reported  in  L.  R.  1  Eq.  628.     ness   and   accuracy  that  the  rule  under 

3  L.  R.  2  Ch.  App.  66.  See,  also,  consideration  applies  <*  to  all  cases  where 
Grosvenor  v.  Sherrntt,  28  Beav.  669  ;  confidence  on  the  one  hand,  and  influence 
Cary  v.  Cary,  2  Sch.  &  Lef.  173;  Gib-  on  the  other,  exist,  from  whatever  causes 
son  V.  Jeyes,  6  Ves.  266 ;  Gresley  v.  they  may  spring ;"  citing  Griffiths  v.  Ro- 
Mousley,  3  De  G.  F.  &  J.  433.  bins,  3  Mad.  191  ;  Revett  v.  Har?ey,  1 

*  7  H.  L.  Cas.  771.  Sim.  &  S.  602. 
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influence  growing  out  of  the  relations  of  the  parties,  may,  if 
they  are  injurious  to  the  confiding  party,  be  set  aside  solely  on 
the  ground  of  the  confidential  relation,  and  without  more  ;  let 
us  see  how  this  principle  has  been  applied  to  the  numerous  cases 
in  which  such  confidential  relations  ordinarily  arise. 

There  are  many  such  relations.  In  some  of  them  the  contract 
is  absolutely  voidable  at  the  option  of  the  party  who  is  pre- 
sumed to  be  imposed  upon ;  while  in  others,  the  confidential 
relation  is  primd  facie  evidence  of  fraud,  which  may,  however, 
be  rebutted  by  showing  that  the  transaction  is  a  fair  and  honest 
one,  and  that  no  improper  advantage  has  been  taken  of  the  in- 
fluence arising  out  of  the  confidential  relation. 

The  question  always  is,  to  what  extent  may  undue  influence 
be  presumed  from  the  relation  of  the  parties. 

234.  This  presumption  of  undue  influence  is  more  or  less 
strong  according  to  the  peculiar  relations  which  the  parties 
occupy  towards  each  other. 

The  relation  of  guardian  and  ward  is  one  in  which  the  pre- 
sumption exists,  perhaps,  in  the  highest  degree ;  and  a  transac- 
tion between  persons  thus  situated  during  the  continuance  of 
the  relationship,  and,  especially,  if  it  takes  the  form  of  a  gift, 
can  never  stand.^ 

The  same  rule  applies,  though  not  with  the  same  stringency, 
to  contracts  between  guardian  and  ward,  and  to  gifts  from  the 
latter  to  the  former,  immediately  after  the  ward  has  attained  his 
majority ;  the  reason  being  that  the  influence  acquired  during 
the  continuance  of  the  relation  is  still  supposed  to  exist ;  and  all 
settlements  or  dispositions  of  property  are  presumed  to  be  made 
under  undue  influence.*  If  such  transactions,  therefore,  are 
ever  sustained,  they  are  only  so  when  the  utmost  good  faith  is 
displayed  by  the  guardian,  and  when  the  ward  is  put  fully  in 
possession  of  all  the  information  in  regard  to  the  property,  which 
is  necessary  in  order  that  he  may  make  an  advantageous  and 
intelligent  disposition  of  it.  Hence,  although  a  gift  from  a 
ward  to  his  guardian  may  be  sustained  if  it  is  shown  to  have 

«  Dawson  v.   Massey,  1  B.  &  B.  226;         «  Eberts  v.  Eberts,  5  P.   F.  Sm    119; 

Blackmore   v.    Sheby,    8   Humph.    489;  Wills's  App.,  10  Harris  (Pa  ),  332 ;  Wo- 

Bostwick  V.  Atkins,  3  Comst.  58 ;  Galla-  mack  v.  Austin,  1   S.  Carolina  (N.  S.), 

ton  V,  Cunningham,  8  Cow.  361.  421. 
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been  made  upon  a  fair,  serious,  and  well-informed  consideration, 
it  will  not,  as  a  general  rule,  be  suffered  to  stand,  although 
there  may  not  be  any  evidence  of  actual  unfairness.^  In  other 
words,  the  presumption  is  against  the  bargain  or  the  bounty ; 
and  the  onus  of  showing  its  entire  fairness  is  thrown  upon  the 
guardian.  It  may  be  valid  ;  but  inherently,  and  of  itself,  it  is 
presumptively  fraudulent. 

On  the  same  principles  a  covenant  by  a  man  about  to  marry, 
to  release  his  intended  wife's  mother  from  all  account  of  mesne 
profits,  was  set  aside.^ 

235.  Transactions  between  parent  and  child,  while  not  viewed 
with  the  same  degree  of  suspicion  as  those  between  guardian 
and  ward,  are,  nevertheless,  always  closely  investigated  in 
equity,  and  will  be  set  aside  if  there  is  the  slightest  evidence  of 
imposition  or  unfairness.  The  mere  existence  of  the  relation  of 
parent  and  child  (it  has  been  said)  is  not,  perhaps,  enough  to 
vitiate  an  act  which,  as  between  strangers,  would  have  been 
valid  ;^  but  the  modern  English  authorities  seem  to  favor  a 
stricter  rule.*  Of  course,  if  there  is  any  evidence  of  pressure  or 
influence  unduly  exercised,  the  transaction  can  never  stand. 

A  leading  case  on  this  subject  is  Taylor  v,  Taylor,  where  the 
improper  manner  in  which  parental  influence  may  be  exercised 
is  strikingly  exemplified.* 

Dispositions  of  property,  however,  which  amount  to  reason- 
able and  convenient  family  arrangements,  will  be  upheld  as  be- 
tween parent  and  child.* 

236.  The  rule  in  regard  to  solicitor  and  client  is  more  strin- 
gent than  in  either  of  the  two  cases  already  considered.^    A 

»  See  Hylton  V  Hylton,  2  Ves.  Sr.  547  ;  <  Ante,   p     229.    See,    also,    Baker  r. 

Hatch  V.  Hatch,  9  Ves   292;  Richardsoo  Bradley,  7  De  G.    M.  &  G.  697;  Wright 

V.  Linney,  7  B.  Mon.  571  ;  Andrews  v.  v.  Vnnderplank,  8  De  G.  M.  &  G.  137  ; 

Jones,  10  Alab.  400;  Garvin  v.  Williams,  Hoghton  v   Hoghton,  16  Beav.  278. 

60  Mis.  206.  6  Taylor  v.  Taylor,  8  How.  183. 

«  Hamilton  (Duke  of)  v.  Lord  Mohun,  «  Jenner  v.  Jenner,  2  Giff.  232;  2  De  G. 

1  P.  Wms.  118.  F.  &  J.    359;   Hartopp   v.  Hartopp,    21 

«  Jenkins  v.  Pye,  12  Pet.  241.     The  Beav.  259.     See  Williams  v.  Williams,  L. 

rule,  however,  is  more  strictly  stated  in  R.  2  Ch.  App.  294,  an  arrangement  be- 

Archer  v.  Hudson,  7  Beav.  651,  by  Lord  tween  brothers. 

Langdale,  M.  R.  (the  transaction,  how-  i  See  Tyrrell  v.  The  Bank  of  London, 

ever,  was  not  in  that  case  one  between  10  H.  L.  Cas.  26. 
parent  and  child) ;  and  see  ante,  p.  229, 
note  3. 


f 


234  FRAUD.  [part  II. 

solicitor  ma?/ purchase  from  his  client,  although  the  bargain  will 
be  subjected  to  the  most  rigid  scrutiny,  and  the  onus  of  showing 
its  fairness  lies  on  the  former ;  but  a  gift  from  client  to  counsel 
is  absolutely  void.* 

Indeed,  even  in  cases  of  contract,  where  the  property  is  the 
subject  matter  of  the  litigation  in  which  the  attorney  is  acting, 
it  is  with  great  difficulty  that  the  purchase  can,  under  any 
circumstances,  be  sustained.  The  utmost  good  faith  {uberrima 
fides)  is  required  on  the  part  of  the  legal  adviser;  and  the 
general  rule  of  public  policy,  which  discountenances  transactions 
between  persons  who  are  situated  in  a  confidential  relation 
towards  each  other,  applies  with  particular  force  to  the  case  of 
attorneys  at  law  who  are  officers  of  the  court,  and  are,  on  that 
ground  as  well  as  on  account  of  the  powerful  influence  which 
they  exercise  over  the  minds  of  their  clients,  restmined  from 
dealing  with  those  whose  interests  they  have  in  charge. 

The  question  is  not  whether  there  was  any  actual  imposition  in 
the  particular  case.  Lord  Loughborough,  in  Newman  v.  Payne, 
when  speaking  of  Lord  Hardwicke's  decision  on  this  point, 
in  Walmesley  v>  Booth,^  says  that  "  it  was  the  case  of  Japhet 
Crook,  who  was  more  likely  to  impose  than  be  imposed  on^  yet  he 
might  be  imposed  on ;"  and  this  is  the  ground  upon  which 
courts  of  equity  have  always  gone,  viz.,  the  fear  lest  the  client 
*'  might  be  imposed  on."* 

This  rule  as  to  attorneys  will  apply  as  long  as  the  relation 
continues,  and  even  after  it  has  ceased,  if  the  transaction  takes 
place  under  the  still  subsisting  influence  of  that  relation.* 

It  will  not,  however,  apply  when  the  relation  has  ceased,  and 
the  influence  growing  out  of  the  same  has  terminated  ;*  and 
when  the  attorney  has  assumed  the  hostile  attitude  of  a  pressing 
creditor,  he  may  deal  with  his  client  as  with  a  stranger.* 

A  client  may  make  a  gift  to  his  counsel  in  his  will.^ 

*  Holman  v.  Loynes,  4  De  G.  M.  &  G.  Mottv.  Harrington,  12  Verm.  199;  Miles 

270;  GreeD6eld*8  Est,  2  Harris  (Penna.),  v.  Ervin,  1   McCord  Ch.  624;   Smith  v. 

489,  606.  Brotherline,  12  P.  F.  Sm.  461. 

2  2  Atk.  25.  <  Henry  v.  Raiman,  1  Casey,  354. 

8  Newman  v,  Payne,  2  Ves.  Jr.  200.  See,  *  Wood  v.  Downes,  18  Ves.  127. 

also,  King  v,  Savery,  6  H.  L.  Cas.  626  ;  *>  Johnson  v.  Fesemeyer,  3  De  G.  &  J. 

Merritt    t;.    Lambert,    10    Paige,    852;  18. 

7  Hindson  v.  Weatherill,  anUt  p.  230. 


\"^ 


CH.  II.]  FRAUD.  235 

237.  The  relation  of  trustee  and  cestui  qui  trust  is  also  one  of 
peculiar  confidence.  The  trustee  necessarily  has  ample  oppor- 
tunities for  a  thorough  knowledge  of  the  value,  both  present  and 
prospective,  of  the  trust  estate,  of  which  the  cestui  qui  trnist^  not 
having  the  management  of  affairs  in  his  hands,  must,  to  a  great 
extent,  be  ignorant ;  while  at  the  same  time  the  influence  which 
the  former  exercises  over  the  mind  of  the  latter  is  generally 
very  considerable.  The  general  rule,  therefore,  is,  that  the  trus- 
tee cannot  take  beneficially  by  purchase  or  gift  from  the  cestui 
qui  trust.  The  transaction  is  ordinarily  voidable  at  the  option  of 
the  latter.^ 

But  the  gift  or  purchase  may  be  deprived  of  its  aspect  of 
presumptive  fraud,  by  the  absence  of  those  elements  by  which 
fraud  is  made  up.  These  are,  as  has  just  been  stated,  knowledge 
on  the  part  of  the  trustee,  ignorance  on  the  part  of  the  cestui 
qui  trusty  and  influence  unduly  used  by  the  former  over  the  mind 
of  the  latter.  If,  therefore,  the  information  which  the  trustee 
has  is  in  no  way  superior  to  that  of  the  cestui  qui  trust ;  if  the 
latter  is  fully  informed  of  all  the  facts  of  the  case,  and  their 
probable  bearings  upon  the  value  of  the  property ;  aijd  if  he  is 
acting  upon  independent  advice,  and  his  mind  is  entirely  free 
from  any  control  of  the  trustee,  and  the  transaction  be  in  itself 
a  reasonable  one,  it  may,  under  these  circumstances,  be  upheld.^ 
The  rule  under  consideration  grows  out  of  the  general  principle 
explained  in  a  former  chapter,  that  a  trustee  can  make  no  profit 
out  of  the  trust  estate.^ 

The  rule  does  not  apply  to  the  case  of  a  mere  dry  trustee. 
The  position  of  such  a  trustee  gives  him  no  vantage  ground, 
either  of  superior  information  or  of  undue  influence,  over  the 
cestui  qui  trusty  and  the  parties,  therefore,  deal  as  strangers,  and 
are  subject  to  the  ordinary  rules  of  buyer  and  seller.* 

The  same  rule  as  that  which  exists  between  trustee  and  cestui 
qui  trusty  applies  to  all  persons  who  occupy  a  fiduciary,  or  quasi 
fiduciary  relation — such  as  executors  or  administrators,  direc- 

»    Coles   V.    Trecothick,    9   Ves.    234;  «  See  Perry  on  Trusts,  J  195;   Hill  oq 

Smith   V,    Townshend,    27   Maryl.   868;  Trustees,  158. 

Clarke  v.  Deveaux,  1  S.  Carolina  (N.  S.),  '  See  antey  page  147. 

184;  notes  to  Fox  v.  Mackretb,  1  Lead.  *  Parke»  v.  White,  11  Yes.  226. 
Cas.  Eq.  92 ;  Perry  on  TruBta,  J  195. 
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tors  of  a  corporation  or  a  society,^  agents,  medical  or  religious 
advisers^ — in  fine  to  all  those  who  occupy  positions  of  trust  and 
confidence  towards  others.* 

238.  Equity  not  only  views  gifts  and  contracts  which  are  made 
or  take  place  between  parties  occupying  a  confidential  relation, 
with  a  jealous  eye,  but  it  goes  further,  and  forbids  any  person 
standing  in  a  fiduciary  position,  from  making  any  profit,  in  any 
way,  at  the  expense  of  the  party  whose  interests  he  is  bound  to 
protect,  without  the  fullest  and  most  complete  disclosure.  This 
proposition  leads  us  to  an  interesting  class  of  cases  of  which  the 
leading  one  may  be  said  to  be  Tyrrell  v.  The  Bank  of  London, 
in  the  House  of  Lords.*  In  that  case  there  was  in  existence  a 
project  to  start  a  new  bank  in  London,  and  among  the  projectors 
of  the  scheme  was  the  appellant,  a  member  of  the  bar,  whose 
firm,  it  had  been  agreed,  were  to  be  employed  as  the  solicitors 
'  of  the  company.  The  appellant,  hearing  that  a  certain  lot  of 
ground  was  for  sale,  suitable  for  the  purposes  of  the  bank,  entered 
into  an  arrangement  with  a  party  who  controlled  the  option  to 
buy  from  the  owners,  whereby  the  appellant  became  interested 
in  the  option.  He  then  induced  his  co-projectors  to  purchase  a 
portion  of  the  property  at  an  advance,  he  (of  course)  making  a 
certain  profit  by  the  transaction.  After  the  arrangement  was 
discovered,  a  bill  was  filed  by  the  company  for  the  purpose  of 
obtaining  relief;  and  it  was  held  that  the  appellant  was 
accountable  to  the  company  for  the  profit  which  he  had  made. 
This  case  is  instructive  as  showing  the  exact  measure  of  relief 
which  a  court  of  equity  aflTords  in  such  cases,  and  the  grounds 
upon  which  that  relief  rests.  The  company  (it  was  held)  had 
not  a  mere  right  to  rescind  the  bargain  into  which  they  had 
entered ;  nor,  on  the  other  hand,  was  the  appellant  held  to  be  a 
trustee  of  any  property  other  than  that  which  he  had  actually 
bought  and  conveyed  to  the  company.     The  decision,  therefore, 

1  But  while  there  ie,  in  one  sense,  a  between  parties  in  confidential  relations, 
trust  relation  between  stockholders  and  Carpenter  v.  Danforth,  52  Barb.  581. 
directors  of  a  corporation,  yet  the  sale  of  «  Ahearne  v.  Hogan,  1  Drury,  810; 
stock  by  a  stockholder  to  a  director  is  Greenfield's  Est.,  12  Harris,  282 ;  Hug- 
not  so  far  connected  with  the  subject  of  nenin  v,  Baseley,  14  Yes.  278. 
the  trust  or  trust  relation  as  to  bring  it  '  See  Hill  on  Trustees,  247  (4th  Am. 
under    the    rule  applicable  to  dealings  ed.):  Ford  v.  Olden,  L.  R.,  8  Eq.  461. 

*  10  H.  L.  Cas.  26. 
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was  that  the  company  were  not  obliged  to  repudiate  the  trans- 
action altogether,  but  were  entitled  to  take  the  lot,  which  had 
been  conveyed  to  them,  at  the  price  which  it  had  cost  Tyrrell ; 
in  other  words,  that  as  to  that  particular  property  Tyrrell  could 
make  no  gain  at  the  company's  expense.  But  it  was  further 
held  that  the  appellant's  liability  to  account  stopped  with  that 
particular  lot,  and  did  not  extend  to  other  property  which  had 
been  included  in  the  purchase  from  the  original  owner.* 

239.  This  rule  is  thoroughly  established  both  in  England  and 
in  the  United  States.^  The  difficulty  is  in  its  application  ;  for 
it  is  equally  well  established  that  there  is  no  principle  of  equity 
which  prohibits  a  man  from  buying  a  piece  of  property,  and 
afterwards  saying  to  those  who  subsequently  unite  with  him  in 
getting  up  a  company:  "I  begin  the  transaction  here — I  have 
purchased  land,  no  matter  how,  or  from  whom,  or  at  what  price 
— I  will  sell  the  land  at  so  much."^  The  test  seems  to  be, 
whether  at  the  time  of  the  acquisition  of  the  property  by  the 
defendant,  he  was  then  acting  as  a  projector  or  promotor  of  the 
company.  If  he  was,  he  can  make  no  profit  at  the  company's 
expense  by  a  purchase  and  resale. 

It  was  remarked  in  a  former  part  of  this  treatise,  that  trustees 
could  not,  without  leave  of  the  court,  buy  at  their  own  sales.^ 
The  same  remark  is  applicable  to  all  parties  whose  duty  requires 
them  to  sell  for  the  benefit  of  another.  They  cannot  sell  to 
themselves.  It  is  repugnant  to  common  honesty  and  justice  that 
the  same  party  should  be  both  vendor  and  purchaser.  If  he 
attempts  so  to  act,  it  is  a  fraud.* 

>  See  the  argument  of  Sir  Roundell  Densmore  v.  Densmore,  14  P.  F.  Sm.  49 ; 

Palmer,  afterwards  Lord  ChaDcellor  Sel-  McEIheooej  v.  Hubert  Oil  Co.,  11  P.  F. 

borne,   and  the  manner  in  which   that  Sm.  188. 

argument  was  answered  by  the  court,  10  *  Ante,  p.  106,  107,  148.     See,  also, 

H.  L.  Gas.,  pp.  31,  46.  Frank's  Appeal,  9  P.  F.  Sm.  195;  Camp- 

<See   Hitchens   v.  Congreve,  4   Russ.  bell  v.  McLain,  1  /i.  200;  Ogden  v.  Lar- 

574 ;    Beck  v.    Kantorowicz,  3   K.  &  J.  rabee,  57  111.  389 ;  Colgate  v.  Colgate,  8 

230;  Simons  r.  The  Vulcan  Oil  Co.,  11  C.  E.  Green,  872. 

P.   F.    Sm.  202;   MoElhenny's  Appeal,  »  See  Norris  v.   Tayloe,   49  III.    18; 

Id,   192    (opinion    of    Sharswood,    J.);  Greenwood  v.  Spring,  54  Barb.  875 ;  North 

Bailey  v.  Coal  Co.,  19  P.  F.  Sm.  840;  Baltimore  Building  Association  v.  Cald- 

Great  Luxembourg  Railway  Co.  v,  Mag-  well,  25  Maryl.  423 ;  Carter  v.  Thomp- 

nay,  25  Bear.  586 ;  Collins  v.  Case,  23  son,  41  A  lab.  375 ;  Harris  v.  Parker,  Id, 

Wis.  230;  Lindley  on  Partnership,  481.  604. 

»  See  Foss  v.  Harbottle,  2  Hare,  489 ; 
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240.  The  last  class  of  frauds  embraces  those  which  do  not 
operate  to  deceive  either  of  the  immediate  parties  to  the  trans- 
action, but  which  affect  injuriously  the  interests  of  third  persons. 

Frauds  of  this  class  may  be  divided,  as  respects  the  injured 
parties,  into  (1).  Frauds  upon  creditors ;  (2).  Frauds  upon  pur- 
chasers; (3).  Frauds  upon  marital  rights;  and  (4).  Frauds 
upon  powers.  The  first  of  these  subdivisions  of  fraud  arises  in 
this  way : — 

An  almost  universal  incident  to  property  when  possessed 
absolutely  by  persons  suijuriSy  is  the  power  of  alienation.  Sub- 
ject to  some  few  restrictions — such  as  those  imposed  (in  England) 
by  the  statutes  of  mortmain,  and  the  like — a  man  may  sell, 
exchange,  or  give  away  his  lands  and  goods  when  and  to  whom 
he  pleases. 
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If,  however,  a  man  is  in  the  position  of  a  debtor,  this  absolute 
right  of  alienation  is  qualified  and  restrained  by  the  principle 
that  the  power  of  disposition  is  not  to  be  exercised  for  the  pur- 
pose of  defrauding  his  creditors,  or  defeating  their  lawful  right 
to  subject  the  estate  of  the  debtor  to  the  satisfaction  of  their 
claims.  Hence  almost  all  systems  of  jurisprudence  discounte- 
nance alienations  which  are  fraudulent  as  to  creditors,  and 
provide  means  whereby  this  species  of  wrong  may  be  redressed. 

241.  Conveyances  in  fraud  of  creditors  were,  it  seems,  voidable 
at  common  law.^  However,  whether  it  was  that  this  was  origi- 
nally considered  a  doubtful  question,  or  whether  the  frequency 
and  variety  of  these  fraudulent  alienations  were  so  great,  that 
it  was  deemed  proper  to  affirm  the  common  law  by  positive 
legislation ;  certain  it  is,  that  from  very  early  times,  statutes  were 
passed  for  the  purpose  of  protecting  the  rights  of  creditors 
against  such  covinous  practices. 

The  most  celebrated  of  these  statutes  is  that  of  13  Eliz.,  c.  5.^ 
This  statute,  after  reciting  that  "feoffments,  gifts,  grants, 
alienations,  convej'ances,  bonds,  suits,  judgments,  and  executions 
have  been  contrived  of  malice,  fraud,  covin,  collusion,  etc.,  to 
delay,  hinder,  or  defraud  creditors  or  others  of  their  just  and 
lawful  actions,  suits,  debts,  accounts,  damages,  etc.,"  proceeds 
to  enact  that  every  feoffment,  etc.  of  lands,  tenements,  heredita- 
ments, goods,  and  chattels,  or  any  of  them,  by  writing  or  other- 
wise, and  all  and  every  bond,  suit,  judgment,  and  execution, 
made  for  any  intent  and  purpose  before  declared  and  expressed, 
shall  be,  as  against  that  person,  his  heirs,  successors,  executors, 
etc.,  whose  actions,  suits,  etc.  are  or  might  be  in  any  wise  dis- 
turbed, hindered,  delayed,  or  defrauded,  utterly  void.^ 

242.  Equity  has  concurrent  jurisdiction  with  law  over  frauds 
under  these  statutes;  and  the  same  rules  of  construction  are 
adopted  in  both  courts.*     Where  property,  which  is  legally 

'  See   notes  to  Twyne's   Cape,  1   Sm.  3  This  statute  has  been   substantially 

Lead.  Cns.   83 ;    Cadogan  v.   Kennett,   2  re-enacted  and  its  proYisions  adopted  in 

Cowp.  482;    ClenaeniM  v.  Moore^  6  Wall,  most  of  the  United  States;  2  Rent's  Com. 

812;  Clark  v.  Douglass,  12  P.  F.  Sm.  408.  440. 

2  The  statute  of  27  Eliz  ,  c.  4,  was  (as  is  *  Note  to  Sexton  v.  Wheaton,  1   Am. 

well  known)  passed  to  protect  the  rights  Lead.  Css.  58,  59 ;  Hopkirk  v.  Randolph, 

of  Bnhaequent purchasers.  See  post,  p.  245.  2  Brock.  188. 
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liable  to  be  taken  in  execution  has  been  fraudulently  conveyed 
or  encumbered,  the  jurisdiction  is  concurrent,  as  the  creditor 
may  either  issue  an  execution  at  law,  or  file  a  bill  in  equity  to 
have  the  conveyance  set  aside.*  Where,  however,  the  property 
is  such  that  it  was  never  subject  to  execution  at  law,  the  only 
remedy  is  in  chancery.^ 

243.  Two  general  questions  arise,  under  the  statute  of  Eliza- 
beth ;  first,  what  conveyances  are  voidable ;  and  second,  as 
against  lohom  are  they  voidable. 

And,  in  the  first  place,  it  is  the  fraudulent  intent  which  invali- 
dates the  conveyance.  A  transfer  may  be  made  for  a  valuable 
consideration — nay,  the  consideration  may  be  a  full  and  ade- 
quate one ;  but  yet  if  it  is  effected  with  a  fraudulent  intent  it 
will,  nevertheless,  be  void.^ 

This  fraudulent  intent  may  be  either  express^  or  implied.* 

The  most  usual  evidence  of  a  fraudulent  intent  is  found  in 
the  absence  of  consideration.  Hence  it  has  been  laid  down  as  a 
rule  that  a  voluntary  alienation  of  property  is,  in  general,  void 
as  against  creditors.^  This  rule  corresponds  with  the  proviso  in 
the  statute  of  Elizabeth.  The  statute  declares  that  all  convey- 
ances, made  with  an  intent  to  hinder,  delay,  and  defraud  credit 
ors,  shall  be  void  as  against  the  parties  intended  to  be  injured. 
It  then  goes  on,  in  a  subsequent  section,  to  provide  that  this 
rule  shall  not  apply  to  bond  fide  transfers  for  a  good  considera- 
tion. Two  requisites,  therefore,  are  necessary  to  the  validity  of 
a  transfer ;  first,  it  must  be  made  in  good  faith ;  and,  secondly, 
it  must  be  for  a  good  consideration.^  The  consideration  will 
not  avail  if  bona  fides  be  wanting.  The  good  faith  will  not  save 
the  conveyance  if  it  be  made  without  consideration.  The  term 
good  consideration  has  been  construed  to  mean  a  valuable  con- 
sideration.    A  good  consideration,  in  one  sense  of  the  term, 


>  1  Am.  Lead.  Cas.  59. 

«  Botsford  V.  Beers,  11  Conn.  870 ;  Weed 
V,  Pierce,  9  Cow.  722 ;  1  Am.  Lead.  Cas. 
59  ;  posif  Part  IIL,  chapter  on  Creditors* 
Bills  and  Administration  Suits. 

•  Twyne's  Case,  8  Co.  Rep.  212 ;  1  Sm. 
Lead.  Cas.  3 ;  Holmes  v.  Penney,  33  K.  & 
J.  99;  Gragg  v.  Martin,  12  Allen,  498; 


Root  V.  Reynolds,  82  Verm.  189 ;  Kerr  on 
Fraud  and  Mistake,  200  (Bump's  ed.). 

*  Spirett  V.  Willows,  3  De  G.  J.  &  Sm. 
293. 

s  See  notes  to  Ellison  v,  Ellison,  1  Lead. 
Cas.  Eq.  284  (4th  Eng.  ed.). 

'  See  notes  to  Sexton  v.  Wheaton,  1 
Am.  Xead.  Cas.  87 ;  2  Kent's  Com.  441. 
Clements  v.  Moore,  6  Wal.  312. 
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embraces  not  only  those  which  are  founded  on  value,  but  those 
also  which  are  founded  on  the  duties,  and  obligations,  and  feel- 
ings of  relationship,  and  are  therefore  termed  meritorious^  as 
contradistinguished  from  valuable.  A  good  consideration,  how- 
ever, as  used  in  the  statute,  means  one  founded  on  value.  A 
transfer  to  a  wife  or  child,  however  meritorious  it  may  be,  is 
not  valid  as  against  creditors.^ 

244.  The  consideration,  however,  although  it  must  be  valu- 
able, need  not  be  founded  on  a  present  legal  obligation.  It  is 
enough  if  there  is  a  present  moral  obligation,  founded  on  an 
antecedent  legal  obligation.  Thus,  if  A.  be  indebted  to  B.,  but 
the  indebtedness  is  barred  by  the  statute  of  limitations,  it  is  not 
obligatory  upon  A.  to  plead  the  statute.  He  may,  if  he  sees  fit, 
pay  the  debt,  or  transfer  property  in  satisfaction  thereof,  and  the 
payment  or  transfer  will  be  good  as  against  his  creditors.  Upon 
the  same  principle  a  man  may  pay  a  debt  from  which  he  has 
been  released  by  the  operation  of  the  bankrupt  law,  and  the 
property  so  applied  cannot  be  followed  by  creditors.^ 

A  transfer,  in  consideration  of  marriage,  is  a  transfer  for  a 
valuable  consideration.  It  must,  however,  be  for  some  specific 
marriage.  A  settlement  made  in  pursuance  of  an  antenuptial 
'parol  agreement  will  not  be  valid.' 

245.  A  transfer  of  property  which  is  purely  voluntary  may, 
under  certain  circumstances,  be  sustained.  Any  one  may  make 
a  gift,  the  value  of  which  bears  but  an  insignificant  proportion 
to  his  estate.  If  his  remaining  property  is  ample  to  discharge 
his  debts,  the  transaction  cannot  be  impeached.* 

A  diflerence  of  opinion,  however,  has  existed  upon  this  point, 
and  the  question  becomes  much  more  complicated  if  debts  are 
subsequently  contracted  by  the  voluntary  grantor.  The  true 
rule  seems  to  be  that  the  gift  will  be  valid  if  the  "  donor  has, 
at  the  time,  the  pecuniary  ability  to  withdraw  the  amount  of 
the  donation  from  his  estate  without  the  least  hazard  to  his 


1  Bamp  on  Fraudulent  Conveyances,  Hill  on  Trustees,  89  (4th  Am.  ed.),  and 
248.  notes. 

2  Bump  on  Fraud.  Conrey.  249,  250.  «  Hopkirk  v,  Randolph,  2  Brock.  132  ; 

3  Warden  v.  Jones,  2  De  G.  &  J.  76  ;  2  Kent  Com.  441,  notes. 
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creditors,  or  in  any  material  degree  lessening  their  prospects  for 
payment."^ 

But  a  fraudulent  intent  will  vitiate  a  settlement,  and  may  be 
implied  from  many  circumstances.  Thus,  if  the  settlor  is  largely 
indebted  at  the  time  of  making  the  settlement,^  or  insolvent,  or 
unable  to  pay  his  debts  after  making  the  voluntary  settlement,^ 
or  puts  everything  into  the  settlement  and  thus  renders  himself 
insolvent,*  the  settlement  cannot  stand.* 

A  voluntary  conveyance  will  be  good  as  against  subsequent 
creditors,  unless  it  is  made  with  the  fraudulent  intent  of  defeat- 
ing their  claims.  Whether  such  a  fraudulent  intent  does  or 
does  not  exist  is  a  question  of  fact,  which  is  to  be  determined  by 
evidence.  The  mere  circumstance  that  the  alienation  is  volun- 
tary is  not,  of  itself,  a  sufficient  indication  of  fraud.®  The 
donor  must  not,  however,  be  insolvent ;  or  be  about  to  embark 
in  a  hazardous  business.  Nor  would  the  mere  fact  that  the 
settlor  retains  enough  to  pay  his  existing  debts,  and  actually 
pays  them,  be  sufficient  to  render  the  settlement  valid,  if  the 
settlement  were  actually  made  with  the  intent  to  evade  the 
statute.^ 

246.  It  was  decided  in  England  that  a  voluntary  transfer  of 
property,  which  could  not  be  reached  by  execution,  was  not 
fraudulent  as  against  creditors  ;  and  although  the  decisions  upon 
this  point  have  been  conflicting,  the  doctrine  must  be  considered 
in  England  to  be  well  established.^  Nevertheless  it  was  there 
held  that  while  choses  in  action  did  not  fall  under  the  statute  of 
Elizabeth,  and  therefore  creditors  could  not  be  said  to  be  preju- 
diced by  their  assignment  inasmuch  as  they  were  not  liable  to 
execution,  yet  in  cases  falling  under  the  Insolvent  Debtors'  Acts 

*  See  Jenkyn  v,  Vaughan,  3  Drew.  426 ;  *  Notes  to  Ellison  v,  Ellison,  1  Lead. 

Kent  V.  Riley,  L.  R.  14  Eq.  190;  Snell's  Cas.  Eq.  285. 

Equity,  64;  Bump  on  Fraud.  Convey.  291.  6  Sexton  v,  Wheaton,  8  Wheat.  229; 

2  Thompson  v.  Webster,  4  Drew.  628 ;  Mattingly  ».  Nye,  8  Wal.  370 ;  Townsend 

4  De  G.  &  Jo.  600;  7  Jur.  N.  S.  (House  v.  Westacott,  2  Bear.    840;    Salmon  r. 

of  Lords)  531.  Bennett,  1  Conn.  525 ;  Jackson  v.  Town, 

8  Freeman  v.  Pope,  L.  R.  5  Cb.  App.  4  Cowen,  599;  4  Kent  Com.  442;  1  Am. 

538,  541.  Lead.  Cas.  87,  40. 

<  Smith  V.  Cherrill,  L.  R.  4  Eq.  390,  ^  Holmes  v.  Penney,  8  K.  &  J.  90 ;  1 

396.  Am.  Lead.  Cas.  40. 

8  Story^B  Eq.,  J  361 ;  2  Kent  Com.  442. 
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the  rule  was  different,  because  under  these  acts  all  the  debtor's 
property  become  applicable  to  the  payment  of  his  debts.^  And 
choses  in  action^  since  1  &  2  Vic,  c.  100,  have  become  available 
for  the  payment  of  debts,  and  are  therefore  within  the  statute.' 
In  the  United  States  the  tendency  is  to  consider  the  language  of 
the  statute  as  comprehending  all  kinds  of  personal  property, 
including  choses  in  action  ;'  and,  moreover,  there  are,  in  many 
States,  legislative  enactments  whereby  choses  in  action  may  be 
reached  by  execution.* 

The  English  doctrine,  therefore,  can  scarcely  be  said  to  exist 
throughout  the  United  States.  Besides,  in  many  of  the  States, 
property  of  an  equitable  character,  and  property  conveyed  in 
fraud  of  creditors,  may  be  reached  by  a  creditors^  bill ;  a  remedy 
which  may  be  considered  as  having  originated  in  the  case  of 
Spader  v.  Davis,*  in  the  year  1821,  and  which  has  been  very 
extensively  employed  since  that  time.  These  bills  will  be  noticed 
in  their  proper  place  under  the  head  of  Equitable  Remedies.^ 

247.  The  extent  to  which  a  man  has  the  power  to  make  a 
voluntary  disposition  of  his  property,  is  frequently  called  into 
question  in  the  cases  of  settlements  made  by  a  husband  upon  his 
wife.  There  are  many  decisions  to  the  effect  that  a  gift  from  a 
husband  to  a  wife,  to  be  sustained  even  as  against  svbsequent 
creditors,  must  be  reasonable^  that  is,  it  must  bear  a  just  and  fair 
proportion  to  the  actual  amount  of  his  property,  and  to  his  con- 
dition and  prospects  in  life.'^  A  man  cannot  denude  himself  of 
all  or  a  greater  part  of  his  means  for  the  purpose  of  making  a 
gift  to  his  wife.  To  allow  him  to  do  so  would  be  to  open  a 
great  door  to  fraud,  for,  by  putting  his  property  in  his  wife's 
name,  a  man  might  practically  secure  the  means  of  support  for 
himself,  and  at  the  same  time  obtain  for  his  property  a  com- 
plete immunity  from  his  liabilities.    What  the  amount  of  this 


>  See  Norcuttv.  Dodd,  1  Cr.  &  Ph.  100. 

«  Stokoe  V,  Cowan,  29  Beav.  637. 

s  Elliott's  Exrs.  Appeal,  14  Wright,  82 ; 
Bayard  v,  Hoffman,  4  Johns.  Oh.  450. 

*  See  4  Kent  Com.  443. 

6  5  Johns.  Ch.  280.  See  4  Kent  Com. 
443. 

«  Seepostf  Part  III.,  chapter  on  Cred- 
itors* Bills  and  Administration  Suits. 


'  Notes  to  Sexton  v.  Wheaton,  1  Am. 
Lead.  Cas.  57.  See,  also,  Spirett  v.  Wil- 
lows, 34  L.  J.  Ch.  865 ;  Wickes  v.  Clark, 
8  Paige,  161  ;  Benedict  v,  Montgomery, 
7  W.  &  S.  238;  Coates  v.  Gerlach,  8 
Wright,  48;  Mullen  v.  Wilson,  Id.  418; 
Ammon's  Appeal,  13  P.  F.  Smith,  284 ; 
Mellon  V.  Mulvey,  8  C.  E.  Green,  198. 
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reasonable  provision  should  be,  seems  to  be  a  matter  of  some 
little  doubt.  It  may  be  possible  that  the  doctrine  itself  as  to  the 
reasonableness  of  the  provision,  would  apply  only  to  those  eases 
in  which  a  common  law  conveyance  between  husband  and  wife 
is  attempted  to  be  used,  and  not  where  a  gift  is  made  through  a 
deed  operating  under  the  statute  of  uses.  A  gift  directly  from 
a  husband  to  a  wife  is  void  at  law.  It  is  sustained  in  equity, 
through  the  medium  of  a  trust — a  chancellor  regarding  the 
conveyance  as  a  declaration  of  trust,  and  treating  the  husband 
as  a  trustee.  But  a  court  of  equity  will  only  lend  its  assistance 
to  a  married  woman,  under  such  circumstances,  when  the  trans- 
action operates  as  a  reasonable  provision  for  her ;  and  the  aid  of 
the  chancellor,  being  a  matter  of  grace,  will  not  be  extended  for 
the  purpose  of  giving  all  a  man's  property  to  his  wife,  to  the  de- 
.triraent  of  his  creditors.  But  a  conveyance  to  a  wife  through  the 
medium  of  a  third  party — as  if  A.  and  his  wife  convey  to  B.,  who 
then  re-conveys  to  A.'s  wife — is  good  at  law,  and  needs  no  equi- 
table interposition  to  support  it.  It  would  seem,  therefore,  that, 
apart  from  actual  fraud,  such  a  method  of  settling  property  upon 
the  wife  ought  to  stand  upon  the  same  footing  as  gifts  to  a 
stranger. 

248.  It  must  be  remembered  that  conveyances  in  fraud  of  cre- 
ditors are  void  only  as  against  those  who  may  be  injured  there- 
by.^ Creditors  alone  have  the  power  to  avoid  them.  The 
fraudulent  grantor  himself  cannot  elect  to  set  the  conveyance 
aside,  nor  enforce  a  secret  trust  for  his  own  benefit.  His  lips 
are  closed.  Nor  will  equity  interfere  on  behalf  of  a  volunteer, 
claiming  under  the  grantor.^ 

In  England  it  was  decided  that  if  a  debtor  made  a  fraudulent 
conveyance  of  his  land,  and  then  died,  the  only  persons  who  had 
a  standing  in  court  to  set  the  conveyance  aside  were  lien  credi- 
tors. Ordinary  bond  or  simple  contract  creditors,  whose  claims 
had  not  been  reduced  to  judgment,  could  not  attack  the  trans- 
action. But  in  America  fraudulent  dispositions  of  property  by 
a  debtor  during  his  lifetime  can  be  impeached  after  his  death  by 

>  Notes  to  Sexton  v,  Wheaton,  1  Am.        •  See  Dolphin  v.  Aylward,  L.  R.  6  H. 
Lead.  Cas.  45.   See,  particalarlj,  Chapin    L.  Gas.  486. 
t;.  Pease,  10  Conn.  69 ;  Burtch  v.  Elli- 
ott, 8  Indiana,  99. 
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any  of  his  creditors.    This  is  on  the  ground  that  property  of  all 
kinds  in  this  country  is  deemed  assets  for  the  payment  of  debts.^ 

249.  Another  class  of  cases  of  fraud  upon  creditors,  is  where 
secret  advantages  are  obtained  by  some  creditors,  at  the  expense 
of  others,  who  are  induced  to  sign  composition  deeds,  of  which 
the  supposed  basis  is  equality.  Such  secret  agreements  are  mani- 
festly fradulent,  and  cannot  stand  the  test  of  the  investigation 
of  a  court  of  chancery  f  or,  in  modern  times,  of  a  court  of  law.* 

250.  Akin  to  the  subject  of  fraud  which  affects  creditors,  is 
that  of  fraud  as  against  subsequent  purchasers.  The  statute  of 
27  Eliz.,  c.  4,  made  perpetual  by  statute  39  Eliz.,  c.  18,  §  31, 
enacts  that  every  conveyance,  grant,  charge,  lease,  limitation  of 
use,  of,  in,  or  out  of  any  lands,  tenements,  or  other  hereditaments 
whatsoever,  for  the  intent  and  purpose  to  defraud  and  deceive 
such  persons  as  shall  purchase  the  said  lands,  shall  be  deemed, 
only  against  such  persons  who  shall  so  purchase  for  money  or 
any  good  consideration,  the  s^id  lands,  to  be  wholly  void,  frus- 
trate, and  of  none  effect.^ 

Even  before  the  act  purchasers  were  not  without  remedy  in 
such  cases  in  a  court  of  equity  ;  but  the  statute  has  rendered 
their  rights  precise,  and  their  remedy  more  extended.* 

251.  There  is  an  important  difference  between  the  English 
and  American  construction  of  this  statute.  In  England,  it  is 
held  that  a  voluntary  conveyance  is  void  as  against  a  subsequent 
purchaser,  even  although  he  may  have  notice  of  the  same — the 
theory  being  that  as  the  voluntary  conveyance  is  rendered  void 
by  the  statute,  no  subsequent  purchaser  is  bound  to  regard  it.® 
In  the  United  States,  however,  the  rule  is  different ;  and  a  pur- 

1  Story,  Eq.  Jurisp.,  Jg  375,  376.  «  Doe  v.  James,  16  East,  212;   Buckle 

2  Jackman  v.  Mitchell,  13  Ves.  681  ;  v.  Mitchell,  18  Vesey,  111.  See,  also. 
Wood  V.  Barker,  L.  R.  1  Eq.  139  ;  Smith  Cathcart  v.  Robinson,  6  Peters,  266,  279 ; 
V.  Stone,  4  G.  &  J.  310;  Doughty  v.  Sav-  Hill  v.  The  Bishop  of  Exeter,  2  Taunt, 
age,  28  Conn.  146  ;  Case  v.  Garrish,  15  69;  notes  to  Sexton  v.  Wheaton,  1  Am. 
Pick.  49 ;  Lawrence  v.  Clark,  86  N.  Lead.  Cas.  50,  51 ;  notes  to  Ellison  v, 
York,  128 ;  Kerr  on  Fraud  and  Mistake,  Ellison,  1  Lead.  Cas.  Eq.  288  (4th  Eng. 
215  (Bump's  ed.).  ed.).     But  this  rule  is  not  regarded  with 

3  Kerr  on  Fraud  and  Mistake,  215.  satisfaction  in  England  ;  and,  therefore, 
^  See   notes  to    Ellison  v.   Ellison,    1     any  consideration,  no  matter  how  small 

Lead.  Cas.  Eq.  283  (4th  Eng.  ed.).  or  inadequate,  will  be  sufficient  to  support 

6  Kerr  on  Fraud  and  Mistake,  227;  Perry  the  first  settlement.  Bayspoole  v.  Collins, 
Herrick  v.  Attwood,  2  De  G.  &  J.  21.  L.  R.  6  Ch.  App.  228,  232. 
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chaser  who  has  notice  of  a  prior  voluntary  grant  will  take  sub- 
ject to  the  rights  of  the  voluntary  grantee.^  But  the  rule  upon 
this  subject  is  not  uniform  throughout  the  United  States.^ 

It  is  essential  to  the  operation  of  the  statute  that  both  con- 
veyances should  be  made  by  the  same  person.  An  heir  or 
devisee  cannot,  by  a  conveyance  for  value,  defeat  a  voluntary 
settlement  made  by  his  ancestor  or  testator;  and  if  the  voluntary 
grantee  has  conveyed  for  value,  his  alienee  can  hold  as  against 
a  subsequent  purchaser  from  the  original  grantor.^ 

A  mortgagee  is  a  purchaser  within  the  statute.^  It  need 
hardly  be  added,  that  as  between  the  parties  to  the  transaction 
the  voluntary  conveyance  will  be  good.* 

252.  The  statute  of  27  Elizabeth,  c.  4,  does  not  apply  to  per- 
sonal chattels ;  but  as  it  is  in  affirmance  of  the  common  law,  it 
would  seem,  that  its  principles  ought  to  be  applied,  with  the 
modifications  rendered  necessary  by  the  difference  in  the  subject 
matter,  to  the  transfers  of  personal  property.^  The  possession 
of  chattels  generally  follows  the  title  ;  indeed,  a  change  of  pos- 
session is,  in  general,  necessary  in  order  to  render  the  sale  valid 
as  against  the  creditors  of  the  vendor  ;^  while  delivery  is  essential 
to  a  valid  gift.  A  man,  therefore,  can  rarely  be  deceived  as  to 
the  rights  of  the  donee  of  a  chattel ;  while  he  may  very  well  be 
misled  as  to  the  rights  of  a  voluntary  alienee  of  real  estate. 
Hence,  the  donee  of  personal  property  ought  not,  generally,  to  be 
disturbed  in  his  possession  by  a  subsequent  purchaser,  because 
it  is  the  latter's  own  folly  to  buy  that  of  which  another  has 
the  possession.  When,  however,  the  donee  or  even  the  vendee 
of  chattels  suffers  them  to  remain  in  the  possession  of  the  former 
owner,  and  the  latter  sells  them  again  to  a  bond  fide  purchaser 
without  notice,  the  title  of  such  purchaser  cannot  be  impeached.^ 

'  Lancaster  v.  Dolan,   1  Raw  e,  231  ;  *  See  ante,  p. 

Dougherty  v.  Jack,  5  Watts,  466  ;  Mayor  ^  Hudnal  v.  Wilder,    4  McCord,  294; 

V.  Williams,  6  Maryl.  242  ;   1  Am.  Lead,  though  see  Jones  v.  Croucher,  1  Sim.  & 

Cas.  51.  S.    315;    Bohn  v.    Headley,   7   Harris  & 

*  See  Sterry  v.  Arden,  1  Johns.  Ch.  Johns.  257;  Sewall  v.  Glidden,  1  Judges 
2C1  ;  and  1  Am.  Lead.  Cas.  61.  (Alab  ),  52,  61  ;   1  Am.  Lead.  Cas.  63. 

8  Kerr  on  Fraud  and  Mistake,  229.  ^  Twyne's  Case,  1  Smithes  Lead.  Cas.  33. 

*  Lancaster  v.  Dolan,  1  Rawle,  281  ;  8  gee  notes  to  Lickbarrow  v.  Mason,  1 
Lewis  V    Love's  Heirs,  2  B.  Mon.  345;     Smith's  Cas.  1147. 

Ledyard  v.  Butler,  9  Paige,  132  ;    CInpp 
V.  Leatherbee,  18  Pick.  131. 
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253.  The  next  species  of  fraud  upon  third  parties,  which 
demands  attention,  is  that  which  is  known  as  fraud  upon  mari- 
tal rights,  whereby  the  expectation  by  a  man  of  an  interest  in 
the  property  of  his  intended  wife  is  defeated. 

The  leading  authority  upon  this  subject  is  Strathmore  v. 
Bowes,^  in  which  the  opinion  of  Lord  Thurlow  contains  a  clear 
statement  of  the  general  doctrine,  while  the  decision  itself 
establishes  an  important  qualification. 

The  doctrine  in  question  may  be  stated  to  be  that  if  a  woman 
during  the  course  of  a  treaty  of  marriage  makes  a  voluntary^ 
conveyance  of  any  part  of  her  property,  without  notice  to  her 
intended  husband,  such  conveyance  will  be  treated,  in  equity,^ 
as  fraudulent  and  void  as  against  him,  and  will  be  set  aside  by  a 
chancellor  on  the  husband's  application.^ 

The  plainest  case  of  fraud  of  this  kind  is,  of  course,  that  in 
which  active  deception  takes  place.  If,  during  the  treaty  for 
marriage,  a  woman  expressly  holds  herself  out  to  her  intended 
husband  as  entitled  to  property  which  will  become  hers  upon 
marriage,  and  then  makes  a  settlement  without  his  knowledge, 
she  is  guilty  of  actual  fraud,  and  the  settlement  cannot  stand.^ 
It  is  clear,  also,  that  the  same  rule  exists  if  there  is  a  suppres- 
sion of  the  truth,  and  merely  a  concealment  of  the  settlement, 
although  there  may  be  no  active  representations  that  the  pro- 
perty is  to  be  subject  to  marital  rights.** 

254.  A  question,  however,  naturally  arises  here,  upon  which 

»  1  Lead.  Cas.  Eq.  325.   See,  also,  Wil-  Waller  v.  Armistead's  Admr8.,2Leigh,  11; 

son  V.  Daniel,  13  B.  Mon.  351;  Cheshire  Manes  v.  Durant,  2  Rich.  Eq.  404;  Mc- 

V.  Payne,  16 /</.  618;  Duncan's  Appeal,  Afee  v.  Ferguson,  9  B.  Mon.  475;   Wil- 

7  Wright  (Pa.),  67;  Perry  on  Trusts,  J  liams  ».  Carle,  2  Stockt.  Ch.  543;  Dun- 

213.  can's  Appeal,  7  Wright  (Pa),  67  ;  Linker 

s  The  rule  will  not  apply  to  a  conyejance  v.  Smith,  4  Wash.  C.  C.  224;  Tucker  v. 

for  value.      See   Blanchet   v.    Foster,   2  Andrews,  18  iMaine,  124. 

Ves.  Sr.  264.  «  See  England  v.  Downs,  2  Beav.  628 ; 

*  The  conyeyance  cannot  be  treated  as  Logan  v,  Simmons,  8  Ired.  Eq.  487. 
Toid  at  law.     Logan  v,  Simmons,  1  Dev.  ^  England   v.    Downs,    2    Bear.    628. 
&  Bat.  (Law)  13,  16;  Doe  v.  Lewis,  11  See,  however,  Thomas  v.  Williams,  Mos. 
0.  B.  1035.     At  all  events  it  is  notneoes-  177  ;  De  Manneville  v.  Croropton,  1  V.  & 
sarily  fraudulent.     Doe  v.  Lewis.  6.  864,  where  silence,  under  the  circum- 

*  See  Chambers  v.  Crabbe,  34  Beav.  stances,  was  held  to  be  no  fraud. 
457 ;   Terry  ».  Hopkins,  1  Hill.  Ch.   1 ; 
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there  has  been  some  slight  difference  of  opinion.  Suppose  the 
intended  husband  is  entirely  ignorant  that  the  woman  is  pos- 
sessed of  property,  and- therefore  marries  her  without  any  expec- 
tation that  he  will  acquire  any  estate  by  her.  In  such  a  case 
he  cannot  be  said  to  be  disappointed  if  it  turns  out  that  there 
has  been  an  antenuptial  settlement,  and  can  he,  therefore,  under 
these  circumstances,  be  heard  to  complain?  This  question, how- 
ever, is  now  settled  in  favor  of  the  husband.  It  is  true  that  he 
is  not  deprived  of  anything  which  he  expected  to  get,  and  no 
anticipations  of  his  are  therefore  defeated  ;  but,  nevertheless,  he 
is  deprived  of  his  legal  rights,  and  placed  in  a  position  in  re- 
spect to  his  wife  and  her  property,  which  he  ought  not  to  occupy, 
except  with  his  full  knowledge  and  consent.^ 

But  the  rule  under  consideration  does  not  apply  to  property 
of  the  wife  to  which  the  marital  rights  would  not  have  attached ; 
as  where,  for  example,  the  woman  has  a  life  estate  to  her 
separate  use,  to  the  exclusion  of  any  future  husband,  with  an 
absolute  power  of  appointment  by  deed  or  will,  and  exercises 
the  power  before  marriage,  by  the  execution  of  a  settlement  on 
herself.^ 

255.  It  was  said  above  that  a  disposition  of  her  property  by  a 
woman  about  to  marry  will  be  sustained  if  made  for  a  valuable 
consideration.  The  consideration,  however,  must  be  valuable ; 
for  the  true  rule  seems  to  be  (although  the  law  is  not,  perhaps, 
free  from  doubt),  that  a  settlement  made  upon  a  meritorious 
consideration — e,  ^.,  for  the  benefit  of  the  children  of  a  former 
marriage — will  not  be  good  as  against  the  husband.' 

The  settlement  to  be  fraudulent  must  be  in  view  of  a  particu- 
lar marriage,  and  it  will  be  so  only  in  respect  of  the  intended 
husband  who  was  in  treaty  of  marriage  at  the  time  of  the 
selling.* 

A  settlement  by  a  woman  will  not  be  set  aside  if  the  intended 
husband  has  notice  of  it  any  time — no  matter  how  short  the 

'  Goddard  V.  Snow,  1  Russ.  485  ;  Taylor  «  Cole  v,  O'Neill,  3  Maryl.  Ch.  174. 

V.  Pagh,  1  Hare,  608  ;  Logan  v.  Simraoos,  '    Blanchet   v.  Foster,  2   Vesey,   264. 

3  Ired.  £q.  487.     Though  see  St.  George  Though  see  Green  v.  Goodall,   1    Cold. 

V.  Wake,  1   My.  &  K.  622.     See,  also,  404. 

Downes  v.  Jennings,  32  Beav.  290;  Pri-  ^  Strathmore  v,  Bowes,  ante, 
deaux  v,  Lonsdale,  1  De  G.  J.  &  Sm.  433. 
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interval  may  be — ^before  the  marriage.^  Nor  does  the  circum- 
stance that  the  husband  is  a  minor  at  the  time  of  the  marriage 
make  any  difference.  He  will,  if  he  consents  to  the  arrange- 
ment, or  has  knowledge  of  it,  be  precluded  from  disputing  it 
after  he  attains  his  majority .^ 

If  the  husband,  after  the  marriage,  acquiesces  in  and  confirms 
the  settlement,  he  cannot  afterwards  be  heard  to  dispute  it.^ 

A  man  may,  by  his  conduct  before  marriage,  deprive  himself 
of  his  right  to  impeach  a  settlement  made  without  his  knowl- 
edge. Thus,  where  a  woman  was  seduced  by  her  intended  hus- 
band before  marriage,  and  afterwards  made  a  disposition  of  the 
property  of  which  he  had  no  notice,  it  was,  nevertbeless,  held 
that  under  the  circumstances  he  was  not  entitled  to  have  the 
settlement  set  aside.* 

The  rule  which  forbids  a  disposition  of  property  by  a  woman, 
in  contemplation  of  maitiage,  to  the  injury  of  the  rights  of 
her  intended  husband,  has  also  been  applied  to  the  case  of  a 
man  conveying  his  property  away  in  fraud  of  an  intended  wife.* 

256.  Another  class  of  frauds  upon  third  parties,  comprises 
those  cases  in  which  there  is  a  fraudulent  exercise  of  a  power. 

A  power,  in  the  sense  it  is  here  used,  is  an  authority  enabling 
a  person,  through  the  medium  of  the  statute  of  uses,  to  dispose 
of  an  interest  vested  in  himself  or  some  third  person.  Thus, 
land  may  be  conveyed  to  A.  in  trust  for  such  uses  as  B.  should 
appoint ;  or  in  trust  for  such  person  or  persons  generally  as  B. 
should  appoint ;  or  in  trust  for  such  members  of  a  particular 
class — as  children,  grandchildren,  or  the  like — as  B.  should 
appoint.  This  right  of  appointment  in  B.  is  called  a  power. 
The  person  who  creates  the  power  is  the  donor ;  the  person  by 
whom  it  IS  to  be  exercised  is  called  the  donee  of  the  power ^  or, 
when  he  actually  exercises  it,  the  appointor  ;  the  person  in  whose 
favor  the  appointment  is  made  is  the  appointee;  and  those  for 

»  Terry  v.  Hopkins,  1  Hill  Ch.  1,  6;  Simmons,   3   Ired,    Eq.   487;    Mann  v. 

Cheshire  v.  Payne,  16  B.  Mon.  618;  St.  Durant,  2  Rich.  £q.  404. 

George  v.  Wake,  1  My.  &  K.  610.  <  Taylor  v.  Pugh,  1  Hare,  608. 

«  Slocombe  v.  Grubb,  2  Bro.  C.  C.  646.  «  Smith  v.  Smith,  2  Halst.  Ch.   515 ; 

8  England  v.  Downs,  2  Bear.  528;  I  Petty  v.  Petty,  4  B.  Mon.  215. 
Lead.  Cas.  Eq.  421.   But  see  Logan  v. 
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whose  benefit  the  power  was  intended  to  be  executed  are  termed 
the  objects  of  the  power. 

Powers  of  this  kind  are  of  very  frequent  occurrence  in  English 
marriage  settlements,  being  the  ordinary  machinery  whereby 
marriage  portions  are  raised,  and  the  distribution  of  funds  among 
children  or  other  beneficiaries  regulated. 

It  is  a  cardinal  principal  in  the  law  of  powers  that  "  a  person 
having  a  power  must  execute  it  bond  fide  for  the  end  designed, 
otherwise  it  is  corrupt  and  void."  This  was  the  language  of 
Lord  Keeper  -Henley  in  Aleyn  v,  Belchier,  which  is  the  leading 
authority  upon  this  subject.*  K  a  power  is  not  exercised  in 
good  faith,  and  for  the  purposes  for  which  it  was  created,  its 
exercise  will  be  deemed  fraudulent  in  equity,  and  will  be  set 
aside  upon  a  bill  filed  by  a  party  in  interest. 

A  case  in  which  a  power  is  thus  improperly  exercised,  is  said 
to  be  a  case  of  "  a  fraud  upon  the  powlr." 

The  plainest  case  of  a  fraud  upon  a  power,  is  where  the  power 
is  exercised  for  the  personal  advantage  of  the  appointor.  If  a 
father  has  a  power  to  appoint  among  children,  and  agrees  with 
one  of  them,  for  a  sum  of  money,  to  appoint  to  him,  such  ap- 
pointment would  be  void.  Aleyn  v.  Belchier,  and  Lane  v.  Page,^ 
are  instances  in  which  powers  to  raise  marriage  portions  have 
been  improperly  exercised  for  the  purpose  of  paying  the  debts 
of  the  appointor,  and  the  appointment  has,  in  consequence,  been 
set  aside.  The  same  rule  applies  to  appointments  made  with  a 
view  to  obtain  the  fund  appointed  through  undue  influence  over 
the  appointee,'  or  with  an  expectation  of  the  appointee's  death 
and  succession  to  his  estate  ;*  or  to  any  case  in  which  the  motive 
of  the  appointor  is  to  acquire  any  benefit  for  himself  either 
directly  or  indirectly.* 

Again,  the  appointment  will  be  considered  fraudulent  and 
invalid,  if  it  is  exercised  for  the  benefit  of  a  stranger,  and  not 
for  the  advantage  of  the  objects  of  the  power;  and  this  will  be 
so  although  the  appointee  may  be  unaware  of  the  fraudulent 
design  of  the  appointor.* 

I  1  Lead.  Gas.  Eq.  (4th  Eng.  ed.)  377.  ^  Duke  of  Portland  v.  Topham,  11  H. 

s  Ambler,  233.  L.  Gas.  32. 

3  Marsden'8  Trusts,  4  Drew.  601.  6  Marsdeo's  Trusts,  4  Drew.  601.     But 

*  Welleslej  v.  Momington,  2  R.  &  J.  an  appointmeDt  will  not  be  set  aside  if 

143.  the  bargain  did  not  induce  the  appoint- 
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257.  A  power  will,  also,  be  deemed  to  be  iraproperly  exercised 
if  it  is  used  for  any  purposes  other  than  those  for  which  it  was 
created.  The  appointment  must  be  made  with  an  entire  and 
single  view  to  the  real  purpose  and  object  of  the  power,  and  not 
for  the  purpose  of  accomplishing  or  carrying  into  effect  any  bye 
or  sinister  object — sinister  in  the  sense  of  its  being  beyond  the 
purpose  and  intent  of  the  power.  There  must  be  a  pure,  straight- 
forward, honest  dedication  of  the  property,  as  property,  to  the 
person  to  whom  the  appointor  affects  or  attempts  to  give  it.^ 

The  circumstance  that  the  donor  of  the  power  may  acquiesce 
in,  or  even  favor  the  fraudulent  exercise  of  the  power,  will  not 
render  such  exercise  valid,  if  the  appointment  is  one  calculated 
to  defeat  the  purposes  for  which  the  power  was  created.  The 
fraud  for  which  a  court  of  equity  sets  such  an  appointment 
aside,  is  not  a  fraud  upon  the  donor,  but  a  fraud  upon  the  power. 
If  the  purpose  of  the  poioer  is  defeated,  the  consent  of  the  donor 
cannot  make  the  appointment  good.  Lee  v.  Femie'  and  the 
Duke  of  Portland's  case  are  illustrations  of  this  doctrine.  In 
the  first  case,  an  appointment  for  the  benefit  of  a  stranger  was 
deemed  invalid,  although  made  in  pursuance  of  an  arrangement 
with  the  donor  of  the  power.  In  the  latter,  the  invalid  appoint- 
ment was  made  in  pursuance  of  the  expressed  wish  (agreed  to 
by  his  children)  of  the  late  Duke  of  Portland  (the  testator) ; 
and  yet  the  appointment  was  held  bad,  because  made,  not  with 
the  view  of  carrying  out  the  purpose  of  the  power,  but  with  the 
view  of  discountenancing  a  marriage  of  the  Duke's  sister  with 
Colonel  Topham. 

If,  however,  the  donee  of  a  discretionary  power  acts  with 
bona  fides  and  with  his  own  good  judgment,  and  with  an  honest 
intention  of  carrying  out  the  purpose  of  the  power,  the  mere 
circumstance  that  he  has  given  a  promise  to  the  donor  to  exer- 
cise the  power  in  a  certain  way,  will  not  disqualify  him.     And 

ment.     See  Cooper  v.   Cooper,  L.  R.  6  Bea?.  525 ;  1  De  G.  J.  &  Sm.  517;   11 

Ch.    App.    212.     Children   may  contract  H.   L.   Cas.   32;   L.   R.   6   Ch.  App.  40. 

with  each  other,  to  give  the  parent  who  is  See,  also,  Salmon  v.  Gibbs,  3  De  G.  & 

th^  appointor  some  advantage.     Davis  v.  Sm.  843. 

Uphill,  1  Swanst.  130.  2  i  Beav.  483. 
»  Topham  v.  The  Duke  of  Portland,  31 
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evidence  is  admissible  to  show  that  the  donee  acted  on  his  own 
I  judgment,  and  that  that  judgment  coincided  with  his  promise.* 

An  appointment  bad  in  part  will  generally  be  invalid  in  toto. 
I  But  a  good  appointment  in  favor  of  one  child,  will  not  be  in- 

I  validated  by  a  fraudulent  appointment  to  another,  if  the  two 

can  be  separated.^ 

258.  Having  examined  the  different  heads  of  fraud,  it  will  be 
I  proper,  before  leaving  the  general  subject,  to  notice  briefly  one  or 

f  two  rules  which  have  been  laid  down  by  courts  of  chancery,  for 

the  purpose  of  effectually  securing  the  relief  to  which  the  in- 
I  jured  party  is  entitled. 

i  It  is  one  of  the  rules  of  evidence  at  common  law  that  parol 

[  testimony  shall  not  be  admitted  for  the  purpose  of  varying,  add- 

ing to,  or  taking  away  from  the  language  of  a  written  instrument : 
the  reason  for  the  rule  being  the  obvious  one  that  where  an 
agreement  has  been  reduced  to  writing  by  the  act  and  consent  of 
the  parties,  its  terms  should  be  sought  for  in  the  instrument 
which  has  been  selected  as  the  repository  and  evidence  of  the 
purpose  of  the  contracting  parties,  and  not  on  one  side  of  it,  in 
extrinsic  facts  or  allegations.*  It  will  also  be  remembered  that 
the  statute  of  frauds  requires  that  the  creation  and  transfer  of 
certain  estates  in  land  shall  be  manifested  and  proved  in  writing ; 
and  that  contracts  of  a  certain  kind  shall  not  be  enforced  unless 
there  exists  some  written  memorandum  of  the  same,  signed  by 
the  party  who  is  sought  to  be  charged  therewith.  Now,  it  is 
manifest,  that,  if  the  common  law  rule  of  evidence  above  stated 
and  the  provisions  of  the  statute  of  frauds  were  rigidly  adhered  to 
without  any  exceptions  whatever,  great  injustice  would  in  many 
instances  ensue,  and  that  these  legal  rules  would  become  simply 
the  refuge  and  hiding  places  of  fraud. 

It  is,  therefore,  established  in  equity  that  no  rule  of  law  shall 
be  used  for  the  purpose  of  protecting  fraud ;  and  that  while  in 
general  the  rules  of  evidence  are  the  same  in  equity  as  at  law,* 
yet  in  cases  of  accident,  mistake,  and  fraud,  parol  evidence  is 
admissible  for  the  purpose  of  making  out  the  complainant's  case, 
'  although  the  effect  of  the  admission  may  be  to  alter,  or  add  to,  a 

>  Library  Co.  v,  Williams,  30  Leg.  Int.        •  American  note  to  Woollam  v.  Hearn, 
177;  overruling  Mercur,  J.,  Id,  4.  2  Lead.  Gas.  Eq.  670. 

'  Rowley  v.  Rowley,  Kay,  242.  *  Manning  v,  LecUmere,  1  Atk.  453. 
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written  instrument,  or  to  affect  the  title  to  real  estate.  This 
equitable  rule  arises  from  the  necessity  of  tlie  case,  and  in  order 
that  the  jurisdiction  of  courts  of  chancery  in  such  cases  (particu- 
larly those  of  fraud)  may  be  effectively  asserted ;  for,  as  was  said 
by  Lord  Thurlow,  "  the  moment  you  impeach  a  deed  for  fraud, 
you  must  either  deny  the  effect  of  fraud  on  a  deed,  or  you  cannot 
but  be  under  the  necessity  of  admitting  parol  evidence  to  prove 
it."^  This  doctrine  has  been  followed  by  very  many  cases  both 
in  England  and  in  the  United  States ;  although  the  decisions 
throughout  the  Union,  upon  the  application  of  the  doctrine,  have 
not  been  altogether  harmonious.  In  some  States,  as  in  New 
York^  and  Pennsylvania,^  the  tendency  has  been  to  give  very 
great  latitude  to  the  admission  of  parol  evidence ;  in  others,  such 
as  Massachusetts,  the  inclination  of  the  courts  has  been  the  other 
way.^  The  application  of  this  doctrine  is  seen  in  those  cases  in 
which  absolute  deeds  may  be  shown  to  be  mortgages ;  in  which 
specific  performance  is  sought  to  be  resisted  or  enforced ;  in 
which  the  reformation  of  written  instruments  is  decreed;  as  well 
as  in  cases  of  fraud,  accident,  or  mistake.* 

It  need  scarcely  be  added  that  when  parol  evidence  has  been 
admitted  for  the  purpose  of  raising  a  presumption  of  fraud,  it  is 
equally  admissible  on  behalf  of  the  defendant  for  the  purpose  of 
rebutting  that  presumption. 

259.  The  right  to  impeach  a  transaction  on  the  ground  of 
fraud  may  be  lost  by  confirmation,  by  release,  by  acquiescence, 
or  by  delay ;  and  such  a  right  has  no  place  as  against  a  bond 
fide  purchaser  for  a  valuable  consideration,  without  notice.® 

In  reference  to  confirmation  and  release,  it  need  only  be  said 
that  when  such  defences  are  relied  on,  it  must  clearly  appear 
that  the  party  confirming  was  fully  apprised  of  his  right  to  im- 
peach the  transaction ;  and  that  he  acted  freely,  deliberately, 

1  ShelburDe  v.  Inchiquiiii  I  Bro.  C.  C.  subject  will  be  found  discussed  at  length 
838;  Hill  on  Trustees,  166.  in  the  American    note    to   Woollam  v. 

2  Gillespie  v.  Moon,  2  Johns.  Ch.  685 ;  Heam,  2  Lead.  Gas.  Eq.  670.     See,  also, 
Keisselbrack  v.  Livingston,  4  Id.  144.  Hill  on  Trustees,  166;  and  1  Sug.  V.  and 

3  Thomson's  Lessee  v.  White,  1  Dallas,  P.  248  (8th  Am.  ed.),  note  by  Perkins, 
447  ;  Beegle  v.  Wentz,  6  P.  F.  Sm.  869  ;  where  the  authorities  are  collected. 
Cook  V.   Cook,  19  Id.  443;  Wolford  v.  «  See  ante,  Part  I.,  Chap.  VII.;  pott, 
Herrington,  30  Leg.  Int.  380.  Part  III.,  Chap.  IL  and  III. 

^  Locke  V.    Whiting,    10  Pick.   279  ;        ^  Kerr  on  Fraud  and  Mistake,  Chap.  I., 
Glass  V,  Hulbert,  102  Mass.   24.     This    Sec.  VI. 
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and  advisedly,  with  the  intention  of  confirming  a  transaction 
which  he  knew,  or  might,  or  ought,  with  reasonable  or  proper 
diligence,  to  have  known  to  be  impeachable.^ 

A  transaction,  originally  voidable  on  the  ground  of  fraud, 
may  become  unassailable  in  consequence  of  the  acquiescence  of 
the  injured  party  in  the  state  of  aflFairs  which  has  resulted  from 
the  fraudulent  act.  A  man  who  has  a  right  to  avoid  a  contract 
cannot  take  the  chance  of  its  turning  out  advantageously  to 
himself,  and  then,  after  abiding  the  event,  and  finding  that  it 
has  turned  out  to  his  disadvantage,  elect  to  avoid  it.^  But  an 
acquiescence  which  is  the  result  of  ignorance  of  material  facts 
goes  for  nothing.  The  party  must  have  knowledge  of  the  facts, 
in  order  that  acquiescence  may  be  brought  home  to  him.^ 

260.  A  person  who  is  injured  by  fraud  must  be  prompt  in 
seeking  redress.  A  court  of  equity  does  not  encourage  stale 
claims,  and  a  party  may  lose  his  right  to  complain  of  a  fraud  by 
his  delay.*  There  is,  perhaps,  no  certain  rule  as  to  the  length 
of  time  which  will  bar  the  right  to  relief  in  cases  of  fraud. 
What  is  a  reasonable  time  must  depend  upon  the  discretion  of 
the  court,  the  exercise  of  which  will  be  regulated  by  the  circum- 
stances of  the  particular  case.*  Thus,  in  Michoud  v.  Girod^  it 
was  said  that  a  court  of  equity  would  not  refuse  relief  within 
the  lifetime  of  either  of  the  parties  upon  whom  the  fraud  is 
proved,  or  within  thirty  years  after  it  becomes  known  to  the 
party  whose  rights  are  aflTected  by  it;  and  in  Gresley  v.  Mousley^ 
a  transaction  between  solicitor  and  client  was  set  aside  two  years 
after  the  death  of  the  former,  and  eighteen  years  after  that  of 
the  latter.  On  the  other  hand,  cases  have  occurred  in  which 
the  utmost  promptness  has  been  required.  Of  these,  instances 
may  be  found  in  those  cases  in  which  shareholders  of  companies 
have  sought  to  repudiate  their  allotments  and  recover  their 
money  on  the  ground  of  misrepresentation,  and  in  which  the 
greatest  vigilance  and  diligence  have  been  exacted.^ 


•  Kerr  on  Fraud  and  Mistake,  296. 

2  Ormes    v.  Beadel,  2  De  G.  F.  &  J. 
833. 
»  Ket-r  on  Fraud  and  Mistake,  298,  300. 

*  See  antCf  p.  48,  Maxim  III. 

<  Kerr  on  Fraud  and  Mistake,  305. 
'  4  Howard,  661. 


7  4  De  G.  &  J.  78. 

8  See  Hejrman  v.  European  Centrftl 
Railway  Co.,  L.  R.  7  Eq.  164;  Denton 
V,  MacNeil,  2  Id.  352  ;  Taite's  Case,  3  Id. 
795 ;  Wbitebouse's  Case,  Id.  794.  See, 
also,  Reese  Riyer  Mining  Co.  v.  Smith,  L. 
R.  4  H.  L.  Cas.  64. 
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In  many  cases  courts  of  equity  have  taken  the  statutes  of 
limitation  as  standards,  by  which  to  measure  the  time  properly 
allowable  for  the  assertion  of  an  equitable  right.  But  this  is 
by  analogy  only ;  and  the  courts  of  equity  will  not  hesitate  to 
apply  their  own  doctrines,  as  to  delay,  whenever  the  circum- 
stances of  the  case  require  it.^ 

It  was  stated  above,^  that  the  right  to  set  aside  a  transaction 
on  the  ground  of  fraud,  has  no  place  as  against  a  bond  fide  pur- 
chaser for  a  valuable  consideration  without  notice.  This  is  due, 
however,  rather  to  the  existence  of  certain  distinct  equities, 
which  all,  perhaps,  grow  out  of  fraud,  but  which  seem  to  require 
a  separate  consideration.  These  are  the  equities  of  notice  and  of 
a  bond  fide  purchaser  for  value ;  and  they  will  be  attempted  to 
be  explained  in  the  succeeding  chapter. 


CHAPTER  III. 
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261.  Doctrine  of  notice  not  Applicable  to 
contests  between  purely  legal  titles. 

262.  Applicable  to  equitable  titles;  Le 
Neve  V.  Le  Neve, 

268.  Illustrations  of  the  doctrine. 

264.  Equitable  owner  may  avail  himself 
of  want  of  notice ;  Colyer  ▼.  Finch, 

265.  Extent  of   protection    afforded  by 

want  of  notice. 

266.  English  rule  that  payment  of  pur- 
chase-money and  acquisition  of 
legal  title  must  both  precede  notice. 

267.  Rule  in  United  States;  protection 
pro  tanto. 

268.  Notice  actual  and  constructive ; 
actual  notice. 


269. 

270. 
271. 

272. 

273. 
274. 
275. 
276. 

277. 

278. 
279. 


Oonstructire  notice ;  Vice-Chancellor 
Wigram's  division. 
Notice  by  registration. 
What  registration  will   operate   as 
notice. 

Effect  of  actual  notice  of  unregistered 
conveyance. 

Constructive  notice  of  same. 
Lis  Pendens. 

Plea  of  bond  fide  purchaser  for  value. 
Can  be  used  by  the  holder  of  an 
equitable  title. 

Doctrine  of  seeing  to  the  application 
of  purchase-money. 
Abolished  in  England. 
Of  little  importance  in  the  United 
States. 


261.  In  a  conflict  between  purely  legal  titles,  the  circumstance 
that  one  of  the  parties,  at  the  time  he  acquired  his  rights,  had 


*  See  Kerr  on  Fraud  and  Mistake,  304 ; 
Hill  on  Trustees,  168. 


Supra,  p.  258. 
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any  knowledge  of  the  existence  of  the  adverse  claim,  is  a  fact 
which  is  entirely  immaterial,  and  is  regarded  as  of  no  conse- 
quence whatever  in  determining  the  judgment  of  the  court. 

If  A.  buys  a  legal  title  to  an  estate,  it  is  a  matter  of  no  mo- 
ment that,  at  the  time  of  his  purchase,  he  was  aware  that  a 
different  legal  title  to  the  same  property  was  vested  in  B.^ 

Each  party  stands  or  falls  on  his  strict  right.  If  A.'s  title  is 
superior,  his  knowledge  of  B.'s  title  cannot  interfere  with  his 
recovery ;  if  inferior,  his  ignorance  of  B.'s  better  title  is  no  pro- 
tection. 

Thus,  in  a  contest  between  a  party  claiming  under  a  paper 
title,  and  one  claiming  simply  by  virtue  of  adverse  possession, 
each  party  bases  his  right  of  recovery,  not  upon  an  equitable^  but 
upon  a  legal  title,  and  it  can  make  no  possible  difference  that  he 
who  claims  by  virtue  of  an  adverse  possession  had  notice  of  the 
legal  paper  title  ;  but,  on  the  contrary,  his  notice  thereof  would 
be  an  element  to  show  that  the  adverse  possession  was  hostile 
in  its  character,  and,  therefore,  capable,  if  continued  for  a  suffi- 
cient time,  of  ripening  into  an  unassailable  title. 

Another  illustration  of  the  doctrine  may  be  found  in  the  rule 
which  exists  in  England  and  in  some  of  the  United  States  upon 
the  subject  of  voluntary  conveyances.  According  to  that  rule  a 
subsequent  grantee  is  entitled  to  avoid  a  prior  voluntary  con- 
veyance, although  he  had  notice  of  the  same  at  or  before  the 
date  of  the  conveyance  to  himself.  Notice,  under  this  view  of 
the  law,  cannot  vary  the  question,  for  it  is  only  notice  of  a  con- 
veyance which  was  void  against  a  subsequent  purchaser  for  a 
valuable  consideration  f  in  other  words,  it  is  only  notice  of  a 
defeasible  legal  title. 

It  will  be  remembered,  however,  that  in  some  of  the  United 
States,  as  in  Pennsylvania  (for  example),  a  subsequent  purchaser 
for  value  cannot  avoid  a  prior  grant  if  he  has  notice  of  the  same. 
But  the  ground  upon  which  the  courts  in  some  of  the  States 

I  Except  in  cases  where  the  rule  is  al-  deed.    See  Troy  City  Bank  v.  Wilcox,  24 

tered  by  statates  in  regard  to  recording  Wis.  671 ;  post^  p.  266. 

conveyances,  under  which  it  has  been  held  <  Per    Lord  Ellenborough  in   Doe  v. 

in  some  States,  that  the  notice  of  a  prior  James,  16  East,  212 ;  note  to  Sexton  v. 

unregistered  conveyance  will  postpone  a  Wheaton,  1  Am.  Lead.  Cas.  46. 
second  grantee  who  has   recorded    his 
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have  thus  refused  to  follow  the  Ensclish  rule  is  that  the  lesral 
title  acquired  by  the  second  purchaser  is  bad,  becatise  the  second 
sale  is  a  fraud  on  the  part  of  the  vendor,  and  if  the  second 
vendee  has  notice  of  the  first  conveyance,  the  purchase  itself  is 
an  act  of  collusion.^ 

262.  Where,  however,  equitable  titles  and  rights  are  con- 
cerned, the  rule  is  diflerent.  A  man  who  acquires,  even  for 
valuable  consideration,  a  legal  title  with  the  knowledge  that  it 
is  affected  by  an  equity,  takes  it  subject  to  that  equity ;  a  fortiori 
is  his  acquisition  so  subject,  if  it  is  the  purchase  of  a  new  equi- 
table title.  On  the  other  hand,  a  purchaser  may  often  defend 
himself  against  the  assertion  of  an  equitable  right,  on  the  ground 
that  when  he  paid  his  money  he  did  not  know  that  any  such 
right  existed. 

The  principle  in  these  cases  has  been  well  stated  by  a  learned 
writer  to  be  that  an  interest  which,  if  legal,  would  be  indefeasi- 
ble, shall  not  be  defeated  by  reason  of  its  equitable  character,  by 
a  party  who  has  notice  of  it.  If  being  legal  it  may  be  defeated 
at  law,  there  is  no  equity  to  preserve  it.^ 

In  the  leading  case  of  Le  Neve  t?.  Le  Neve^  this  doctrine  is 
stated  by  Lord  Chancellor  Hardwicke  in  the  following  lan- 
guage: "A  person  who  purchases  an  estate  (although  for  valu- 
able consideration),  after  notice  of  a  prior  equitable  right,  makes 
himself  a  maldjide  purchaser,  and  will  not  be  enabled,  by  getting 
in  the  legal  estate,  to  defeat  such  prior  equitable  interest.'' 

"Fraud  or  mala  fides  ^^^  said  the  same  learned  judge,  "is  the 
true  ground  on  which  the  court  is  governed  in  cases  of  notice." 
The  subject  of  Notice  may,  therefore,  with  propriety  be  dis- 
cussed immediately  after  that  of  Fraud ;  although,  from  its 
importance,  it  seems  proper  to  treat  it  as  a  distinct  head  of 
equity  jurisprudence.  ^ 

263.  The  cases  in  which  the  doctrine  of  notice  is  applicable 
are  numerous. 

If  a  man  holds  the  legal  title  to  an  estate,  but  his  conscience 
is  affected  with  a  trust  in  favor  of  another,  he  may  sell  the 
estate,  and  the  purchaser,  if  he  buys  bond  fide  2indi  for  value,  and 

J  Lancaster  v,  Dolan,  1  Rawle,  246.  «  3  Atk.  646 ;  2  Lead.  Cas.  Eq.  23. 

«  Adams's  Equity,  162. 
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has  no  notice  of  the  trust,  will  take  it  discharged  of  the  same, 
and  the  remefly  of  the  cestui  qui  trust  will  be  against  the  trustee 
alone.^ 

But  if  the  purchaser  has  notice  of  the  trust,  he  will  be  bound 
in  the  same  way  as  the  original  trustee ;  in  other  words,  he  will 
be  construed  to  hold  the  legal  title  as  a  trustee  for  the  equitable 
ovvner.^ 

The  same  rule  will  be  enforced  for  the  protection  of  prior 
equitable  vendees — {i.  e,y  vendees  under  agreements  not  consum- 
mated by  a  conveyance  of  the  legal  title) — holders  of  an  equita- 
ble or  of  a  defective  mortgage — vendors  who  have  parted  with 
the  legal  title,  but  who  still  may  have  an  equitable  lien  for 
unpaid  purchase-money ;  purchasers  under  an  unregistered  con- 
veyance,* and  parties  for  whose  benefit  covenants  have  been 
entered  into  which  aflFect  the  land,  although  they  may  not 
technically  run  with  the  land.* 

On  the  other  hand,  want  of  notice  will  operate  to  protect  one 
who  buys  from  a  trustee,  or  a  subsequent  vendee,  or  mortgagee 
who  gets  in  the  legal  title,  or  a  purchaser  under  a  duly  regis- 
tered conveyance. 

264.  There  was,  at  one  time,  a  conflict  of  authority  upon  the 
point  whether  the  want  of  notice  as  a  defence,  can  be  taken 
advantage  of  by  the  holder  of  an  equitable,  as  well  as  of  a  legal 
title.  It  was  held,  in  some  few  cases,  that  it  could  not  f  but 
more  recent  and  better  considered  decisions  have  settled  that 
the  holder  of  an  equitable  title  can  protect  himself  by  want  of 
notice,  as  well  as  one  who  has  a  legal  title.*  It  is  very  true  that 
the  assignee  of  an  equity  takes  it  subject  to  prior  equities ;  but 
this  rule  only  applies  when  the  equities  are,  in  all  other  respects, 

'  Basset  v,  Nosworthy,  2  Lead.  Gas.  Snelgrove   v.  SnelgroTe,  4  Desaus.  288. 

Eq.  1 ;  Perry  on  Trusts,  J  218.  See  Phillips  v.  Phillips,  8  Jur.  (N.  S.) 

2  Hill  on  Trustees,  164  (269,  4th  Am.  146;   and  Chew  v.  Barnet,  11    Serg.  & 

ed.),  and  notes  ;  Perry  on  Trusts,  J  217.  Rawle,  387. 

8  Notes  to  Le  Ne^e  v.  Le  Neve,  2  Lead.  «  Colyer  v.  Finch,  6  H.  L.  Gas.  920 ; 

Gas.  Eq.  36.  Wallwyn  v.  Lee,  9  Ves.  24 ;  Joyce  t?.  De 

4  Tulkr.  Moxhay,  2Phill.  774;  Wilson  Moleyns,  2  J.  &  L.  374;  The  Queen  v. 
V.  Hart,  L.  R.  1  Gh.  App.  463;  Western  v.  The  Shropshire  Union  Co.,  L.  R.  8  Q. 
McDermott,  L.  R.  2  Gh.  Ap.  72.  See,  B.  420;  Ernest  v.  Vivian,  33  L.  J.  Gh. 
also,  Keates  v.  Lyon,  4  Id.  218.  (N.  S.)   618;   Wood  v.  Mann,  2  Sumn. 

5  Williams  V.  Lambe,  8  Bro.  G.  G.  264;  567;  Rhines  v,  Baird,  6  Wright  (Pa.j, 
OoWiuB  V,  Archer,  1  Rus.  &  My.  284;  267. 
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equal,^  and  not  when  the  equity  of  want  of  notice  is  introduced 
to  turn  the  scale.  The  defendant,  in  such  a  case,  has  a  right  to 
avail  himself  of  the  plea  of  being  a  bond  fide  purchaser  for  value 
without  notice ;  and  if  his  plea  is  true,  in  point  of  fact,  no  relief 
can  be  had  against  him.^ 

265.  One  who  has  notice  of  a  prior  equity  may  resist  its  en- 
forcement under  coyer  of  want  of  notice  in  his  immediate  vendor. 
Thus  if  A.  were  the  holder  of  an  estate  which  was  subject  to  a 
secret  trust,  which  was  known  to  C,  and  A.  were  to  convey  the 
estate  to  B.,  an  innocent  purchaser  who  had  no  notice,  and  B. 
should  afterwards  sell  to  C,  the  latter  could  protect  himself 
against  the  claims  of  A.'s  cestui  qui  trusty  by  setting  up  the  want 
of  notice  in  B.  his  immediate  vendor.  The  reason  of  this  rule  is 
obvious.  It  is  designed  not  for  the  benefit  of  C,  but  for  that  of 
B.  For  it  might  be  possible  that  after  the  sale  to  B.  something 
would  occur  which  would  put  all  the  world  upon  notice  of  the 
trust,  and  no  one  could  thereafter  take  the  estate  unaffected  with 
notice.  The  estate,  therefore,  would  be  locked  up  in  B.'s  hands, 
and  rendered  unsalable,  because  he  could  never  find  a  purchaser 
who  was  free  from  notice.  To  protect  B.,  therefore,  the  rule  has 
been  laid  down  as  above  set  forth.^  If,  however,  in  the  case 
above  put,  B.  should  sell  again  to  A.,  or  the  estate  should  after- 
wards by  mesne  conveyances  come  into  A.'s  hands,  the  trust 
would  re-attach ;  the  reason  of  this  being  that  it  would  be  a  gross 
outrage  to  allow  the  man  who  had  originally  perpetrated  the 
wrong  to  reap  the  benefit  of  it,  while,  at  the  same  time,  it  would 
be  no  hardship  upon  B.,  for  only  one  customer  (A.)  would  thus 
be  removed  from  the  market.'* 

A  person  who  has  no  notice,  will  not  be  affected  by  notice  on 
the  part  of  his  immediate  vendor.  Whenever  the  chain  of  con- 
veyances reaches  an  innocent  purchaser  for  value,  who  takes 
the  legal  title,  the  doctrine  of  notice  no  longer  applies.* 

>  Rice  V,  Rice,  2  Drew,  73,  ante^  pp.  Rankin,  4  Bibb,  482 ;  Perry  on  Trusts,  ^  J 

177,  178.  222,  830. 

2  list,  pp.  268,  269.  *  See  Troy  City  Bank  v.  Wilcox,  24  Wis. 

»  See  Clowther  v.  Carlton,  2  Atk.  242  ;  671  ;  Kennedy  v.  Daly,  1  Sc.  A  Lef.  379  ; 

Harrison  v.  Forth,  Prec.  Ch.  61  ;  Fletcher  Perry  on  Trusts,  J  222. 

V.  Peck,  6  Cranch,  133 ;  Boynton  v.  Rees,  *  DeMarest  v.  Wynkoop,  3  Johns.  Ch. 

8  Pick.  329  ;  Mott  v.  Clark,  9  Barr,  399 ;  147. 
Curtis  V.  Lann,  6  Munf.  42 ;  Lindsey  v. 
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266.  Important  questions  in  the  doctrine  of  notice  grow  out 
of  the  consideration  of  the  time  when  the  notice  is  given. 

It  is  clear  that  notice  ought  to  bind,  if  it  is  given  or  presumed 
to  be  given,  before  the  purchaser  either  acquires  the  legal  title 
or  parts  with  his  money.  It  is  equally  clear  that  notice  after 
conveyance  and  payment  of  the  consideration  is  too  late.  What 
then  is  the  rule  in  the  two  intermediate  cases  which  sometimes 
occur — vxz.yjirst^  where  a  vendee  gets  the  legal  title,  but  notice 
comes  to  him  before  he  pays  the  purchase-money ;  and  second^ 
where  he  pays  the  purchase-money  in  ignorance  of  the  prior 
equity,  but  is  affected  with  knowledge  of  the  same  before  ob- 
taining his  deed. 

In  England  the  rule  is  that  in  order  to  protect  a  purchaser,  the 
transaction  must  be  complete  in  both  particulars  before  notice ; 
that  is  to  say,  the  vendee  must  actually  have  received  his  con- 
veyance and  paid  his  money.  If  he  has  done  only  one  of  these, 
his  right  will  be  inferior  to  the  right  of  the  holder  of  the  prior 
equity.  He  must,  to  be  protected,  hold  the  legal  title,  and  have 
paid  the  full  amount  of  the  purchase-money.^ 

267.  In  the  United  States,  also,  the  rule  is  the  same  in  cases 
in  which  the  legal  title  is  conveyed,  but  the  purchase-money  not 
paid,  at  the  time  of  the  notice.^  In  such  a  case  the  purchaser 
has  no  equity,  for  he  has  lost  nothing ;  and  even  if  he  has  given 
security  for  the  purchase-money,  he  could  not  lose,  because  he 
could  set  up  the  failure  of  title  as  a  defence.^ 

But  when  there  has  been  a  payment  of  purchase-money  in  part 
or  in  whole,  and  notice  then  intervenes  before  the  acquisition  of 
the  legal  title,  the  English  rule  is  followed  in  the  courts  of  some 
of  the  United  States,  but  in  others  a  different  doctrine  is  held.* 
Thus,  in  Pennsylvania  and  some  other  States,  a  payment  of  part 
of  the  purchase-money  is  a  protection  pro  tanto.^ 

•  See  American  note  to  Basset  v.  Nos-  ray  v.  Ballon,  1  Johns.  Ch.  566 ;  Patten  v. 

worthy,  2  Lead.  Cas.  Eq.  101  ;  Tourville  Moore,  32  N.  Hamp.  882;  McBee  v.  Loftis, 

V.  Naish,  8  P.  Wms.  307;  Story  v.  Wind-  1  Strob.  Eq.  90;  Perry  on  Trusts,  §  221. 

sor,  2  Atk.  630 ;  Wigg  v.  Wigg,  1  Atk.  3  Perry  on  Trusts,  §  219.            • 

384;   2  Sug.  V.  and  P.  623;   Perry  on  *  Notes    to    Basset  v.   Nosworthy,    2 

Trusts,  §  221.    See,  however,  2  Dart  V.  Lead.  Cas.  Eq.  116. 

and  P.  760.  «  See  Youst  v.   Martin,  8  Serg.  &  R. 

t  SeeBlanchardv.  Tyler,  12  Mich.  339;  423;  Bellas  v.  M*Carty,  10   Watts,  18; 

Palmer  v.  Williams,  24  Id,  333;    Mur-  Juyenal  v.  Jackson,  2  Harris,  519 ;  Frost 
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268.  Notice  is  either  actual  or  constructive.  Actual  notice 
consists  in  direct  information  of  a  fact,  brought  directly  home 
to  a  party ;  or  a  knowledge  of  circumstances  which  should  lead 
him  to  a  knowledge  of  such  fact.^ 

Constructive  notice  is  notice  which  is  fastened  upon  a  party 
by  presumption  of  law  deduced  from  facts  and  circumstances — 
the  facts  and  circumstances  which  give  rise  to  the  presumption 
requiring  proof — but  the  presumption  itself  when  once  estab- 
lished being  incapable  of  being  disproved.  To  use  the  defini- 
tion usually  given,  it  is  no  more  than  evidence  of  notice,  the 
presumptions  of  which  are  so  violent  that  the  court  will  not 
allow  even  of  its  being  controverted.^ 

Actual  notice  must  consist  in  certain  and  definite  information, 
as  distinguished  from  vague  rumors  ;*  and,  as  a  general  rule,  it 
may  be  stated  that  notice  must  come  from  some  person  who  is 
interested  in  the  property,  for  a  purchaser  is  not  bound  to  attend 
to  statements  by  mere  strangers.*  But  as  actual  notice  cannot 
mean  anything  more  or  higher  than  direct  knowledge,  it  is 
diflicult  to  see  how  a  party  can  disregard  information  concerning 
a  title,  as  to  which  he  is  in  negotiation,  even  though  coming 
from  a  stranger.* 

Notice  to  an  agent  is  notice  to  the  principal ;  and  it  is  to  be 
considered  as  actual,  and  not  as  constructive  notice ;  because 
the  principal  and  agent,  in  matters  within  the  scope  of  the  lat- 
ter's  authority,  are  regarded,  in  the  eye  of  the  law,  as  one.^ 

It  was  at  one  time  held  that  the  notice  to  the  agent  in  order 
to  affect  the  principal,  must  be  in  the  same  transaction  in  which 

V.  Beekman,  1  Johns.  C.  R.  288 ;  Paul  v.  hart  v,  Greeoshields,  28  Eng.  L.  and  £q. 

Fulton,    25   Missouri,    166.      See,   also,  77. 

Fraira  v.  Frederick,  32  Tex.  294.  «  Ripple  v.  Ripple,  1  Rawle,  886;  Wil- 

1  Mayor  v.  Williams,  6  Maryl.  235;  cox  v.  Hill,  11  Mich.  256;  American  note 
Harper  v.  Ely,  56  111.  194.  to  Le  Neye  v,  Le  Neye,  2  Lead.  Gas.  Eq. 

2  2  Sug.  V.  and  P.  755  (528,  8th  Am.  157. 

ed.);   notes  to  Le  Neve  v.  Le  Neve,  2  «  Hough  v.  Richardson,  3  Story,  660; 

Lead.  Cas.  Eq.  152,  157.  Bowman    v.   Wathen,   1    Howard,    195 ; 

3  Massie  v.  Greenhow,  2  P.  &  H.  255  ;  Astor  v.  Wells,  4  Wheat.  466 ;  Westervelt 
Williamson  v.  Brown,  15  N.  Y.  354.  v.    Haff,   2    Sandf.   Ch.   98 ;   Watson  v. 

*  Butler  V,  Stevens,  26  Maine,    484 ;     Wells,  5  Conn.  468 ;  Braken  v.  Miller,  4 
The  City  Council  v.  Page,  1  Spear's  Eq.     Watts  &  Serg.  102. 
159;  Kerns  V.  Swope,  2  Watts,  75;  Barn- 
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the  former  is  acting  on  behalf  of  the  latter.^  Thus  a  client  (it 
was  said)  could  not  be  attected  with  notice  of  a  fact  of  which 
his  counsel  has  obtained  information  when  acting  on  behalf  of 
another  party.  But  the  rule  is  now  held  to  be  otherwise  in 
England ;  and  the  change  is  one  in  accordance  with  sound  prin- 
ciple and  good  sense,  as  will  appear  from  an  examination  of  the 
opinion  of  Mr.  Justice  Bradley  in  the  case  of  The  Distilled 
Spirits,  in  the  Supreme  Court  of  the  United  States.^ 

269.  Constructive  notice  has  been  already  defined,  although 
the  courts  have  not  unfrequently  hesitated  to  say  with  precision 
in  what  it  shall  consist ;  and  the  tendency  in  modern  decisions 
is  to  limit  the  sphere  of  its  operation. 

The  definition  stated  above  has  been  given  with  not  a  little 
diffidence,  as  it  seems  presumptuous,  in  the  highest  degree,  to 
attempt  to  define  what  constructive  notice  is,  when  great  author- 
ities have  endeavored  to  do  so  without  success.^ 

V ice-Chancellor  Wigram,  in  Jones  v.  Smith,*  divided  con- 
structive notice  into  two  classes,  as  follows — ^first,  cases  in  which 
the  party  charged  has  had  actual  notice  that  the  property  in 
dispute  was  in  fact  charged,  encumbered,  or  in  some  way  afifected, 
and  the  court  has,  thereupon,  bound  him  with  constructive  no- 
tice of  facts  and  instruments  to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  after  the  charge,  encumbrance,  or 
other  circumstance  affecting  the  property,  of  which  he  had  actual 
notice.  And,  secondly,  cases  in  which  the  court  has  been  satis- 
fied, from  the  evidence  before  it,  that  the  party  charged  had 
designedly  abstained  from  inquiry  for  the  very  purpose  of  avoid- 
ing notice.*  To  these  two  classes  may,  perhaps,  be  added  a 
third,  viz.,  cases  in  which  the  party  charged  is  presumed  by  the 
policy  of  the  law,  or  by  virtue  of  the  provisions  of  some  statute, 
to  be  cognizant  of  some  proceedings  pending  or  act  done  in  re- 
lation to  the  property  in  question  whereby  its  title  is  affected. 

Of  the  first  of  these  classes  of  constructive  notice  an  instance 

»  Warrick  v.  Warrick,  3  Atk.  294.  See,  Farmers*  Bank,  83  Verm.  262 ;  2  Bug. 

also,  Bracken  v.  Miller,  4  Watts  &  Serg.  V.  and  P.  532  (8th  Am.  ed.). 

Ill ;  Smith's  Appeal,  10  Wright  (Pa.),  «  See  2  Sug.  V.  and  P.  570. 

128.  «  1  Hare,  43.    See  Reed  v.  Gannon,  50 

«  11  Wallace,  866.     See,  also,  Dresser  N.  Y.  345. 

V.  Norwood,  17  C.  B.  (N.  S.)  466  (and  «  See   Babcock  v,  Lisk,  57  111.   329; 

American  note  by  Wister)  ;  Hart  v.  The  Boxheimer  v,  Gann,  24  Mich.  379. 
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will  be  found  in  Penny  v.  Watts,  a  decision  which  has  carried 
the  doctrine  under  consideration  very  far,  and  which  has,  there- 
fore, been  criticized  by  great  authority;  but  which  is,  neverthe- 
less, with  this  qualification,  a  good  illustration  of  the  doctrine 
itself.i 

Of  the  second  class.  Birch  v.  Ellamer^  (where  a  mortgagee, 
who  had  notice  of  the  deposit  of  title  deeds,  but  avoided  inquir- 
ing the  purpose  for  which  it  had  been  made,  was  held  to  be 
affected  with  notice  of  that  purpose)  is  an  example. 

It  is,  moreover,  perfectly  well  settled  that  a  purchaser  will 
have  constructive  notice  of  everything  which  appears  in  any 
part  of  the  deeds  or  instruments  which  prove  and  constitute  the 
title  purchased,  and  is  of  such  a  nature  that  if  brought  directly 
to  his  knowledge  would  amount  to  actual  notice.^  And  where 
it  is  the  duty  of  a  person  to  demand  the  production  of  title  deeds, 
he  will  be  held  to  have  notice  of  all  the  facts  of  which  the  pro- 
duction would  have  informed  him.* 

270.  The  third  class  of  cases  includes  those  in  which  notice 
is  given  by  registration  of  conveyances,  and  by  lis  pendens — the 
former  depending  upon  statutory  regulations — the  latter  upon  a 
general  principle  of  law  which  discoumges  alienation  of  the 
subject  of  a  suit  pending  litigation. 

The  doctrine  of  constructive  notice  under  the  recording  acts, 
is  one  which,  of  course,  depends  both  in  England  and  in  this 
country  upon  statute ;  and,  stated  in  general  terms,  it  is  simply 
this :  that  where  an  instrument,  which  is  entitled  to  be  recorded, 

^  Penny  v.  Watts,  1  MacN.  &  G.  150.  in  the  husband  of  the  legatee  under  a 

In  this  case,  where  a  man  who  claimed  un-  subsequent  agreement  with  the  lady,  the 

der  a  marriage  settlement  as  a  purchaser  devisor,  before  her  marriage,  to  convey 

without  notice,  had  notice  previous  to  the  devised  estate  to  him.    See  2  Sug.  V. 

his  marriage  that  a  legatee  had  given  up  and  P.  550  (8th  Am.  ed.). 

her  legacy  under  a  will  in  favor  of  the  *  2  Anstr.  427. 

intended  wife,  to  whom  the  estate  upon  s  Americaa  note  to  Le  Neve  v.  Le  Neve, 

which  it  was  charged  belonged,  and  which  2  Lead.  Gas.  £q.    168,   169;   George  v, 

was  comprised  in  the  subsequent  mar-  Kent,  7  Allen,  16;  Montefiore  v.  Brown, 

riage  settlement,  and  had,  also,  notice  7  H.  L.  Cas.  241. 

that  the  intended  wife  had  in  consequence  *  Peto  v.    Hammond,  80  Beav.   509  ; 

devised  to  the  legatee  a  portion  of  the  Kellogg  v.  Smith,  26  N.  Y.  18.     See  Sug. 

estate,  and  that  the  legatee  was  dead;  it  V.  and  P.,  Chap.  XXIV.,  where  the  whole 

was  held  to  be  notice,  as  leading  to  an  subject  of  notice  is  discussed  at  length, 

inquiry,  of  an  equitable  reversionary  title  and  the  cases  examined. 
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is  duly  executed  and  acknowledged,  and  is  recorded  in  the 
proper  territorial  limits,  such  a  registration  is  notice  of  the 
contents  of  the  instrument,^  and  of  all  legal  and  equitable  rights 
and  titles  created  thereby,  to  any  person  claiming  from  or  under 
the  same  grantor,  by  virtue  of  any  title  which  existed  in  him 
at  the  time  of  the  date  of  the  duly  recorded  convey ance.^  And 
it  may  be  further  stated  that  actual  knowledge  on  the  part  of 
a  subsequent  grantee,  of  the  existence  of  a  prior  unrecorded 
deed,  will  be  equivalent,  so  far  as  he  is  concerned,  to  registry, 
and  will  be  so  treated  both  at  law  and  in  equity ;  but  whether 
or  not  the  same  effect  will  be  given  to  merely  constructive 
notice  of  a  prior  unrecorded  deed,  is  a  question  upon  which  the 
authorities  in  the  different  States  are  not  uniform. 

271.  It  will  be  observed,  by  referring  to  the  above  general 
statement,  that  constructive  notice  arises  from  the  recording  of 
those  instruments  only  which  are  required  to  be  registered. 
Thus  (for  example),  where  personal  property  is  conveyed  by  a 
registered  deed,  the  registry  is  not  of  itself  constructive  notice 
of  the  transfer,  for  transfers  of  such  property  are  not  required 
to  be  registered.  And  this  was  held  to  be  the  case  even  where 
the  deed  conveyed  real  as  well  as  personal  property,  and  was, 
therefore,  a  recordable  instrument  as  a  conveyance  of  realty.^ 
If,  therefore,  the  deed  is  one  which  is  not  required  or  authorized 
by  law  to  be  recorded,  the  mere  act  of  putting  it  on  record 
cannot  affect  subsequent  purchasers,  with  notice  of  its  contents 
or  of  any  rights  claimed  under  it.  And  the  same  rule  will 
apply  to  cases  in  which  deeds  are  not  executed  or  acknowledged 
in  the  manner  and  form  to  entitle  them  to  be  recorded.^ 

Conveyances,  to  operate  by  way  of  constructive  notice,  must 
also  be  recorded  within  the  territorial  limits  prescribed  by  the 
statute.      Therefore,  where  a  deed  is  recorded  in  the  wrong 


'  See  Bancroft  v.  Coneen,  13  Allen,  60. 

2  4  Kent's  Com.  174,  176  (lltb  ed.);  2 
Sug.  V.  and  P.  639  (8th  Am.  ed  ). 

3  Pitcher  v.  Barrows,  17  Pick.  861. 
See  Boggs  v.  Varner,  6  Watts  &  Serg.  469. 

*  See,  upon  this  subject,  SteTens  v. 
Morse,  47  N.  Hamp.  632 ;  Sumner  v. 
Rhodes,  14  Conn.  136;  Isham  v.  Benning- 
ton Iron  Co.,  19   Verm.  230;   Green  v. 


Drinker,  7  Watts  &  Serg.  440 ;  4  Kent's 
Com.  (11th  ed.)  174;  Yeister  v.  Fortner, 
2  Binney,  40;  Parkist  v.  Alexander,  1 
Johns.  Ch.  394 ;  Graham  v,  Samuel,  1 
Dana,  166 ;  Thomas  v.  Grand  Gulf  Bank, 
9  Sm.  &  M.  201 ;  Brown  v.  Budd,  2  Carter 
(Ind.),  442;  Work  v.  Harper,  24  Miss. 
617 ;  Parret  v,  Shaubhut,  6  Minn.  323. 
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county  or  in  the  wrong  State,  the  record  cannot  operate  as 
notice.^  Nor  is  the  record  notice  to  any  one  except  those  who 
claim  title  under  the  same  grantor.'* 

272.  It  was  decided  in  the  year  1747,  in  the  leading  case  of 
Le  Neve  v.  Le  Neve,^  that  a  registered,  will  be  postponed  to  an 
unregistered  conveyance,  if  the  purchaser  under  the  former  has 
notice  at  the  time,  of  the  existence  of  the  latter.  This  decision 
has  been  the  subject  of  much  regret  in  England,  as  it  has  been 
supposed  (and  with  no  little  justice)  to  infringe  upon  the  policy 
of  the  Registration  Acts ;  but  it  has,  nevertheless,  been  followed 
in  a  number  of  authorities;  and  the  law  must  be  considered  as 
settled  in  accordance  with  that  decision.*  A  similar  view  of  the 
law  has  been  adopted  in  the  United  States ;  and  the  general  rule 
is  held  to  be  that  actual  knowledge  of  a  prior  unrecorded  deed 
will  operate  to  postpone  the  subsequent  purchaser.* 

273.  But  whether  the  same  effect  is  to  be  given  to  constructive 
notice,  is  a  question  upon  which  the  authorities  are  not  uniform. 
In  England  it  is  now  held  that  constructive  notice  of  an  un- 
registered conveyance  will  be  enough  to  postpone  a  subsequent 
purchaser  although  he  has  registered  his  deed.^  Similar  deci- 
sions have  been  made  in  many  of  the  United  States.  Thus,  in 
New  York  and  in  Maryland,  it  has  been  held,  that  constructive 

'  Astor  V,  Wells,  4  Wheat.  466 ;  Kerns  «  Jackson  p.  Leek,  19  Wend.  339;  Por- 

V.  Swope»  2  Watts,  75 ;  Hundley  v.  Mount,  ter  v.  Cole,  4  Maine,  20 ;  Rogers  v.  Jones, 

8  Sm.  &  Marsh.  387  ;  Lewis  v,  Baird,  3  8  N.  Uamp.  264;  Garwood  v.  Garwood,  4 

McLean,  56  ;  Crosby  v.  Huston,  1  Tex.  Halst.  193 ;  Hamilton  v,  Nutt,  34  Coun. 

203.  501;    Owens  v.  Miller,  29   Maryl.    144; 

2  StuyTCsant  v.  Hall,  2  Barb.  Ch.  161  ;  Famsworth  v.  Childs,  4  Mass.  637 ;  Mar- 
Lightner  v.  Mooney,  10  Watts,  412;  tin  v.  Sale,  Bailey's  £q.  1 ;  Speer  v.  Evans, 
Woods*;.  Farmere,  7  Watts,  382;  Bates  11  Wright  (Pa.),  141;  Nice's  Appeal, 
V.  Norcross,  14  Pick.  224;  George  v.  4  P.  F.  8m.  200;  Pike  v.  Armstead,  I 
Wood,  9  Allen,  80;  Crockett  v.  Maguire,  Dev.  Eq.  110;  Van  Meter  r.  McFaddin, 
10  Missouri,  34;  Tilton  v.  Hunter,  24  8  B.  Mon.  442 ;  Ohio  Ins.  Co.  v.  Ledyard, 
Maine,  29  ;  Leiby  v,  Wolfe,  10  Ohio,  80.  8  Alab.  866 ;  Gibbes  v,  Cobb,  7  Rich.  Eq. 

3  Amb.  436 ;  3  Atk.  646 ;  1  Ves.  64 ;  34 ;  American  notes  to  Le  Neve  v,  Le 
2  Lead.  Cas.  Eq.  35  (4th  Eng.  ed.).  Neve,  2  Lead.  Cas.  Eq.  183. 

*  See  Wyatt  v.  Barwell,  19  Ves.  439;  6  Wormald  v.  Maitland,  85  L.  J.  Ch. 

Chadwick  v.  Turner,  34  Beav.  634;  L.  R.  (N.  S.)  69;  13  Weekly  Rep.  832;  In  re 

1  Ch.  App.  310;  Neve  v.  Pennell,  2  Hem.  Allen,  1  Jr.  R.  Eq.  456.     See,  however, 

&M.  170;  Ford  v.  White,  16  Beav.  120;  Chadwick  v.  Turner,  L.  R.  1  Ch.  App. 

Benham  v.  Keane,  1  Johns.  &  H.  685;  3  310;  Agra  Bank  v.  Barry,  6  Ir.  R.  Eq. 

De  G.  F.  &  J.  318.  128. 
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notice  is  enough ;  and  in  Pennsylvania  it  is  decided  that  open 
and  notorious  possession  (which  can  operate  only  as  constructive 
notice  if  the  subsequent  grantee  is,  in  fact,  ignorant  of  such 
possession)  is  sufficient  notice  of  an  unrecorded  deed.^  But  even 
in  these  States  the  decisions  upon  this  point  have  not  been  uni- 
form ;^  while  in  many  other  States  of  the  Union  a  contrary  doc- 
trine has  been  held.'  It  is,  therefore,  impossible  to  say  that  any 
uniform  rule  upon  the  subject  exists  on  this  side  of  the  Atlantic. 

In  some  States,  as  in  Maine  and  Massachusetts,  actual  notice  is 
required  by  statute.* 

274.  Before  leaving  the  subject  of  notice  it  will  be  desirable 
to  say  a  few  words  upon  the  doctrine  of  lis  pendens^  which  may 
be  conveniently  adverted  to  in  this  connection,  although,  as  will 
be  seen  presently,  the  doctrine  is  one  which  does  not,  strictly 
speaking,  rest  upon  the  general  subject  of  notice. 

The  doctrine  of  lis  pendens  is  one  by  which  a  suit  in  chancery 
duly  prosecuted  in  good  faith,  and  followed  by  a  decree,  is  con- 
structive notice,  to  every  person  who  acquires  from  a  defendant 
pendente  lite  an  interest  in  the  subject  matter  of  the  litigation, 
of  the  legal  and  equitable  rights  of  the  plaintiff,  as  charged  in 
the  bill  and  established  by  the  decree.*  It  is  a  doctrine  of  courts 
of  equity  of  ancient  origin  f  and  in  this  country  is  founded  on 
Chancellor  Kent's  opinion,  in  Murray  v.  Ballon,  decided  in  1815.^ 
It  is  based  upon  the  theory  that  legal  proceedings  during  their 

*  TuUlep.  Jackson,  6  Wend.  218;  Price  Ins.  Co.  v.  Ross,  2  Marjl.  Ch.  Dec.  35  ; 

V.  McDonald,  1  Maryl.  R.  414 ;  Krider  v.  Gill  v.  McAttee,  Id,  208. 

Laffertjr,  1  Whart  308;  Randall ».  Silver-  »  Harris  v.  Arnold,  1  R.  Island,  125; 

thorn,  4  Barr,  178;   Patton  v.  The  Bo-  Norcross  v.  Widgery,  2  Mass.  609;  Bush 

rough,  4  Wright,  206 ;  and  in  California,  v.  Golden,  17  Conn.  594 ;  Frothinghats  v. 

see  Mahoney  v.  Middleton,  41  Cal.  41.  Stacker,  11  Mis.  77;  Flemings.  Burgin, 

Possession  was  also  held  to  be  notice  in  2  Ired.  Eq.  584;  Flagg  v.  Mann,  2  Sumn. 

Webster  v.  Maddox,  6  Maine,  256;  Buck  491. 

V.  Holloway,  2  J.  J.  Marsh.  178;  Hop-  *  See  Glass  v.  Hulbert,  102  Mass.  34; 

kins  V.  Garrard,  7  B.  Mon.  812;  Colby  Boggs  v.  Anderson,  50  Maine,  161 ;  2  Sag. 

V,  Eenniston,  4  N.  Hamp.  262;  Morrison  V.  and  P.  545,  note  (8tb  Am.  ed.). 

V.   Kelly,  22  111.  610 ;  Landes  v.  Brant,  *  Haughwout ».  Murphy,  7  C.  E.  Green, 

10  Howard,  848;    Talbert  v.  Singleton,  531,544. 

42  Cal.  390.  «  See  SorreU  ».  Carpenter,  2  P.  Wms. 

«  Scottv.  Gallagher,  14  Serg.&R.  888;  482;   2  Sug.  V.  and  P.  533,  note  (8th 

Boggs  V.  Varner,  6  Watts  &  Serg.  469;  Am.  ed.). 

Dey  V,  Dunham,  2  Johns.  Ch.  182 ;  Ohio  ^  1  Johns.  Ch.  566. 


■,'"■-": 


I 


CH.  III.]  NOTICE.  267 

continuance  are  publicly  known  throughout  the  realm  ;*  and 
while  in  some  few  cases  in  this  country  it  has  been  rejected,^  it 
has  been  very  generally  adopted  throughout  the  United  States, 
both  in  courts  of  law  and  in  those  of  equity,* 

The  principal  qualifications  of  this  doctrine  are  that  the  spe- 
cific property  must  be  pointed  out  and  sufficiently  described  by 
the  proceedings ;  that  it  is  notice  only  in  relation  to  that  pro- 
perty ;*  and  that  it  applies  only  to  purchasers  from  a  party  to  the 
suit  of  the  thing  in  controversy,  and  has  no  application  to  a  third 
person  whose  interest  subsisted  before  the  suit  was  commenced, 
but  was  of  a  contingent  and  conditional  character.* 

The  doctrine  of  lis  pendens  had  formerly  been  regarded  as 
depending  upon  the  general  doctrine  of  notice ;  but  in  Bellamy 
V,  Sabine,^  the  subject  was  elaborately  examined  by  the  English 
court  of  appeals  in  chancery,  and  the  conclusion  reached  that 
the  true  theory  of  lis  pendens  is  that  it  proceeds  from  the  general 
rule  which  forbids  alienation  of  contested  property  pending  liti- 
gation. The  reason  of  the  rule  is  the  necessity  for  putting  an 
end  to  litigation,  which  would  become  interminable  if  the  sub- 
ject matter  thereof  could  be  transferred,  as  often  as  the  parties 
chose,  from  time  to  time.  This  viejv  of  the  doctrine  has  been 
adopted  in  New  Jersey.^ 

275.  It  has  been  already  explained  that  the  only  persons  who 
are  entitled  to  avail  themselves  of  want  of  notice  as  a  defence  are 
bond  fide  purchasers  for  a  valuable  consideration. 

'  Adams's  Doct.  of  Eq.  157.  Cooley  v.  Brayton,  16  Iowa,  10 ;  Harlbutt 

s  Newman  v.  Chapman,  2   Rand.  93 ;  v.  Batenop,  27  Cal.  50. 

City  Council  v.  Page,  Spear's  Eq.   169.  *  Edmunds    v.    Crenshaw,    1    McCord 

See  King  v.  Bill,  28  Conn.  593.  Oh.  252 ;    Lewis  v.  Mew,  1   Strob.   Eq. 

*  Murray  v.    Lylburn,   2   Johns.    Ch.  180 ;  Green  v.  Slayter,  4  Johns.  Ch.  38 ; 

441 ;    Watlington  v.   Rowley,  1    Desaus.  Miller  v.  Sherry,  2  Wallace,  237. 

167;    Owings  v.   Myers,   3   Bibb,   279;  *  Hopkins  v.  McLaren,  4  Cowen,  678 ; 

Wickliffe  v.  Breokenridge,  1  Bush,  427 ;  Clarkson  v.   Morgan,   6   B.    Mon.   441 ; 

Chaudron  v.  Mag^e,  8  Alab.  570;  Tongue  Parks  v.  Jackson,  11  Wend.  442;  French 

V.  Morton,  6  Hur.  &  Johns.  21 ;  Green  v.  v.  The  Loyal  Company,  5   Leigh,  627 ; 

White,  7  Blackf.  242 ;  Haven  v.  Adams,  Diamond  v.  Lawrence  County,  1  Wright 

8  Allen,  863;    Baird  v.  Baird,    PhilUps  (Pa.),  356. 

(Eq.)  317;   Edwards  v,   Banksmith,  35  >  1  De  G.  &  J.  566. 

Georgia,    213;     Parsons    v.     Hoyt,    24  '  Haugwout ».  Murphy,  7  C.  E.  Green, 

Iowa,  154;   Scarlett  v.  Gorham,  28   111.  544.     See,  also,  Newman  v.  Chapman,  2 

819;  Jackson  v.  Warren,  32  Id.  331;  Rand,  93,  decided  by  the  Court  of  Ap- 
peals in  Virginia  in  1823. 
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In  other  words,  if  a  man  wishes  to  hold  property  as  against 
some  other  person  who  has  a  prior  equitable  right  thereto,  he 
must  show  that  he  is,  in  the  first  place,  a  purchaser^  as  distin- 
guished from  a  mere  volunteer  ;  in  the  second  place,  that  he  is  an 
honesty  not  a  fraudulent  purchaser ;  and  lastly,  that  he  has  bought 
for  a  valuable  consideration. 

On  the  other  hand,  a  purchaser  who  possesses  these  requisites 
is  entitled  to  protect  himself  against  any  discovery  in  aid  of  the 
adverse  claim.  Ordinarily,  as  will  be  seen  hereafter,  a  plaintift' 
in  equity  is  entitled  to  discovery  from  the  defendant — in  other 
words,  the  latter  must  answer  the  bill  of  the  former  under  oath. 
But  to  this  general  rule  there  are  some  exceptions,  among  them 
being  this — that  the  defendant  is  not  bound  to  disclose  any  im- 
perfection in  his  title  if  he  has  honestly  and  in  good  faith  paid 
for  the  estate  in  order  to  make  himself  the  owner  of  it. 

The  principle  of  this  plea  was  said  by  Lord  Eldon  to  be  this  : 
"  I  have  honestly  and  bond  fide  paid  for  this  estate,  in  order  to 
make  myself  the  owner  of  it,  and  you  shall  have  no  information 
from  me  as  to  the  perfection  or  imperfection  of  my  title  until  you 
deliver  me  from  the  peril  in  which  you  state  I  have  placed  my- 
self in  the  article  of  purchasing  bondfideJ^^  Such  a  purchaser, 
when  he  has  once  put  in  that  plea,  may  be  interrogated  and 
tested  to  any  extent,  as  to  the  valuable  consideration  which  he 
has  given,  in  order  to  show  the  bona  fides  or  mala  fides  of  his  pur- 
chase, and  also  the  presence  or  absence  of  notice  ;  but  when  once 
he  has  gone  though  that  ordeal  successfully,  then  the  court  has 
no  jurisdiction  whatever  to  do  anything  more  than  to  let  him 
depart  in  possession  of  the  estate,  right,  or  advantage  which  he 
has  obtained,  whatever  that  may  be.^  In  the  United  States, 
generally,  this  position  may  be  assumed  by  way  of  answer,  in- 
stead of  plea. 

276.  It  is  now  settled  in  England,  after  some  conflict  of 
authority,  that  the  plea  of  a  bond  fide  purchaser  for  value  is  avail- 
able for  the  protection  of  an  equitable,  as  well  as  of  a  legal  title ; 

'  Wallayn  v.  Lee,  9  Ves.  24.     See  Sug-  «  Pilcher  v.  RawHns,  L.  R.  7  Ch.  App. 

den,  V.  and  P.,  Chap.  XXV.,  where  the  269;  per  Lord  Justice  James.    See,  also, 

subject  is  discussed;  Story's  £q.  Plead-  Zollman  v,  Moore,  21  Grat.  329. 
ing,  i  603. 
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in  other  words,  that  it  is  not  incumbent  upon  the  party  who 
desires  to  make  use  of  this  plea  to  get  in  the  legal  title.^ 

In  the  United  States  there  are  several  authorities  that  have 
adopted  the  rule  that  a  holder  of  a  mere  equity  cannot  use  this 
plea  for  his  protection,  apparently  upon  the  ground  that  the  pur- 
chaser of  an  equitable  title  takes  it  subject  to  all  prior  equities.^ 
But  it  is  respectfully  submitted  that  this  is  a  misapplication  of 
that  maxim ;  and  it  is  to  be  presumed  that  the  sounder  modern 
English  doctrine  will  in  future  be  followed.* 

A  judgment  creditor,  and  a  creditor  deriving  title  under  levy 
of  execution,  are  not  purchasers  in  the  sense  of  being  entitled  to 
avail  themselves  of  this  plea.* 

277.  Under  the  general  doctrine  of  notice  arises  the  rule  that 
purchasers  from  a  trustee  for  sale,  must  see  to  the  application 
of  the  purchase-money.  It  is  a  general  duty  of  trustees  to  use 
the  trust  property  for  the  purposes  of  the  trust  alone  ;  any  other 
use  of  it  is  a  breach  of  trust,  and  is  unlawful. 

It  follows,  that  if  trust  property  is  sold,  it  must  be  sold  for 
the  benefit  of  the  cestui  qui  trust;  in  other  words,  the  sale  must 
enure  to  his  advantage,  and  the  proceeds  must  be  applied  in 
accordance  with  the  design  of  the  trust.  It  follows,  moreover, 
that  a  disposition  of  the  property  for  any  other  consideration 
than  one  moving  to  the  trust  estate,  is  a  fraud  upon  the  trust ; 
and  that  no  person  who  acquires  the  trust  property  under  such 
circumstances  with  notice  of  the  trust,  can  claim  to  hold  it  free 
and  discharged  from  the  rights  of  the  cestui  qui  trust. 

Equity,  for  the  protection  of  the  interests  of  the  cestui  qui 

>  Colyer  v.  Finch,  6  H.  L.  Ciis.  905,  288;  Blake  v.  Hey  ward,  1  Bail.  Eq.  208; 

where  Williams  v.  Lambe,  3  Bro.  C.  C.  Larrowe  v.  Beam,  10  Ohio,  498 ;  Jenkins 

204.  and  Collins  v.  Archer,  1  Russ.  &  My.  v.  Bodley,  1  Sm.  &  M.  Ch.  338;  Wailes 

284,  were  disapproved  ;  and  the  rule  in  v.  Cooper,  24  Miss.  208 ;   Brown  r.  Wood, 

Wallayn  v.  Lee,  9  Ves.  24,  and  Joyce  v.  6  Rich.  Eq.  155. 

De  Moleyns,  2  Jon.  &  Lat.  874,  adopted.         *  See  Flagg   v.    Mann,  2  Sumn.  486. 

See,  also,  Stackhouse  v.  The  Countess  of  See,  also,  upon  this  subject,  Sug.  V.  and 

Jersey,  1  John.  &  H.  721 ;  Att.  Gen.  v.  P.,  Ch.  XXV.,  and  the  notes  to  Le  Neve 

Wilkius,  17  Beav.  285 ;  Carter  v.  Carter,  v.  Le  Neve,  2  Lead.  Cas.  Eq.  85. 
8  K.  &  J.  917;  Pilcher  v.  Rawlings,  L.  R.         «  Whitforth  v.  Guagain,  3  Hare,  416  ; 

7  Ch.  App.  295 ;  ante,  p.  258,  note  6.  Hart  v.  Farmers'  Bank,  83  Verm.  252. 

'  See  SnelgroTe  v,  Snelgrove,  4  Desaus. 
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trusty  has  engrafted  a  still  further  doctrine — which  is,  that  in 
order  to  prevent  any  fraud  from  being  practised  upon  the  rights 
of  the  beneficial  owner,  the  purchaser  from  the  trustee  shall  not 
hold  the  property  freed  from  the  trust,  unless  the  purchase- 
money,  after  it  is  paid  to  the  trustee,  is  duly  appropriated  by  him 
to  the  purposes  of  the  trust.  This  doctrine  is  known  in  equity 
as  the  duty  on  the  part  of  the  vendee  of  "  seeing  to  the  applica- 
tion of  the  purchase-money  ;"  and  it  may  be  stated,  very  gene- 
rally, in  these  terms,  "  that  whenever  the  trust  or  charge  is  of  a 
defined  or  limited  nature,  the  purchaser  must  himself  see  that 
the  purchase-money  is  applied  to  the  proper  discharge  of  the 
trust ;  but  whenever  the  trust  is  of  a  general  or  uncertain  nature, 
he  need  not  see  to  it."^ 

Thus,  where  there  was  a  trust  of  real  estate  to  pay  particular 
or  scheduled  debts,  the  purchaser  was  bound  to  see  to  the  appli- 
cation of  the  purchase-money;  if  the  trust  was  for  the  payment 
of  debts  generally,  the  purchaser  was  not  so  bound. 

The  reason  of  this  distinction  was,  that  the  creator  of  the 
general  trust  must  necessarily  have  intended  that  the  receipt  of 
the  trustee  should  be  a  sufiicient  discharge,  and  that  to  him 
alone  should  be  confided  the  duty  and  responsibility  of  a  proper 
disposition  of  the  trust  assets.  If  the  author  of  the  trust  ex- 
pressly said  in  the  instrument  creating  the  same,  that  the  receipt 
of  the  trustee  would  be  sufficient,  the  purchaser  was  not  bound 
to  see  to  the  application  of  the  money ;  and  it  was  considered 
that  .the  same  rule  ought  to  apply  when  the  power  to  give  a 
sufficient  discharge  was  implied .^ 

Sales  of  personal  property  by  executors  stand  upon  the  same 
footing  as  sales  of  real  estate  under  a  trust  to  pay  debts  gene- 
rally ;  the  purchaser  is  not  bound  to  see  to  the  application  of  the 
money.  Indeed,  a  purchaser  of  personalty  was  never  bound,  as 
a  general  rule,  to  see  to  the  application. 

278.  Upon  the  principle  stated  above,  a  number  of  refinements 
and  distinctions  were  engrafted  by  the  English  courts. 

The  doctrine  was,  however,  a  harsh  one,  and  caused  great  in- 

»  See  Clyde  v.  Simpson,  4  Ohio  N.  S.  Sog.  V.  and  P.  660,  661 ;  Elliott  v.  Mer- 
445 ;    Lewin  on  Trusts   (6th  ed.),    83 ;     ryman,  1  Lead.  Cas.  £q.  45,  and  notes. 

<  Lewin,  832. 
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convenience ;  and  it  has,  after  one  or  two  unsuccessful  attempts, 
been  finally  abrogated  in  England  by  a  statute  passed  in  1859.^ 

279.  In  the  United  States,  the  doctrine  never  was  received 
with  any  favor.^  The  distinction,  between  trusts  for  the  pay- 
ment of  debts  generally  and  the  payment  of  scheduled  debts, 
was  not  recognized ;  principally  for  the  reason  that  lands  in 
this  country  are,  as  a  general  rule,  assets  for  the  payment  of 
debts ;  and  that,  therefore,  where  a  general  trust  to  pay  debts 
attached  to  the  whole  realty,  it  brought  the  case  within  the  rule 
applicable  to  trusts  for  the  payment  of  debts  generally.  This 
tendency  of  the  American  courts  not  to  adopt  the  doctrine  of 
the  necessity  of  seeing  to  the  application  of  the  purchase-money, 
has  been  further  strengthened  by  legislation  in  some  States. 

It  must  be  remarked,  however,  that  even  in  the  United  States, 
a  purchaser  who  colludes  with  an  executor  or  trustee,  will  be 
held  responsible  for  any  misapplication  of  trust  money  growing 
out  of  the  same  transaction.  But  this  falls  under  a  different 
doctrine,  viz.,  fraud. 


»  22  &  28  Vic,  0.  35,  J  23. 


«  Perry  on  Trusts,  §  797. 
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280.  Definition  of  estoppel. 

281.  Different  kinds  of  estoppel;  legal 
%stoppel3  in  pais. 

282.  Equitable  estoppel  or  estoppel  by 
conduct ;  founded  on  fraud. 

283.  A  party  may  be  estopped  by  the 
assertion  of  an  untruth.  Congrega- 
tion V.  WUlianu, 

284.  A  party  may  be  estopped  by  the 
concealment  of  the  truth.  Pickard 
V.  Sears. 

285.  Conduct  which  works  an  estoppel 
must  be  external  to  the  contract. 

286.  Representations  between  party  alleg- 
ing estoppel  and  party  estopped. 

287.  Representations  between  party  alleg- 
ing estoppel  and  third  party. 

288.  Representations  must  be  known  to 
be  false  by  party  making  them. 

289.  Must  operate  to  deceive  the  party  to 
whom  they  are  made. 

290.  Intention  that  conduct  should  be 
acted  on  must  exist. 

291.  Estoppel  must  be  actually  produced 
by  the  conduct. 


292.  Estoppel  is  limited  to  the  represen- 
tations made. 

293.  Estoppels  in  the  cases  of  married 
women  and  infants. 

294.  Estoppels  bind  parties  and  privies. 

295.  Election ;  definition  and  example. 

296.  Of  two  kinds ;  express  and  implied. 

297.  Importance  of  the  distinction  be- 
tween the  two. 

298.  Circumstances  under  which  the  doc- 
trine of  election  arises;  illustra- 
tions. 

299.  After-acquired  lands. 

300.  Powers. 

801.  Donor  must  give  property  of  his  own. 

302.  Property  of  the  donee  must  be  also 
given. 

303.  Gifts  must  be  by  the  same  instru- 
ment. 

304.  Manner  in  which  election  may  be 
made. 

305.  Consequence  of  an  election  is  com- 
pensation, not  forfeiture. 

806.  Application  of  doctrine  of  election 
to  case  of  creditors. 


280.  Equitable  estoppel  is  a  doctrine  of  comparatively  modern 
growth,  but  one,  nevertheless,  which  has  developed  largely  with- 
in the  past  few  years,  and  which  has  received  not  a  little  con- 
sideration at  the  hands  of  judges  and  text  writers. 

An  estoppel  was  defined  by  Lord  Coke  to  be  where  "  a  man's 
own  act  or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege 
or  plead  the  truth."*  This  definition,  however,  is  rather  striking 
than  accurate.      A  man   is  not  prevented,  by  estoppel,  from 


1  Co.  Litt.  852,  a.     The  instance  given    is  a  comment,   was  where  a  man  was 
by  Littleton,  upon  which  the  remark  cited    estopped  by  his  feofifment. 
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telling  the  truth.  He  is  only  barred  from  the  assertion  of  a 
right  or  title  by  some  previous  action  or  conduct  on  his  part, 
which  would  render  the  present  assertion  of  his  right  unjust. 
Viewed  in  this  light,  estoppels  are  not  odious  suppressions  of  the 
truth,  as  they  were  considered  to  be  in  the  old  law ;  but  are 
part  of  the  machinery  by  which  equitable  conclusions  are 
reached.^ 

The  correct  view  of  an  estoppel  is  that  taken  in  a  recent  work, 
where,  indeed,  the  whole  subject  has  been  learnedly  and  elabo- 
rately discussed.^  "Certain  admissions,"  it  is  there  said,  "are 
indisputable,  and  estoppel  is  the  agency  of  the  law  by  which 
evidence  to  controvert  their  truth  is  excluded."^  The  law  of 
estoppel,  therefore,  is  a  branch  of  the  law  of  evidence,  and  it 
has  become  a  part  of  the  jurisdiction  of  chancerj^  simply  be- 
cause in  equity  alone,  or  rather  by  equitable  construction  alone, 
has  that  full  effect  been  given  to  this  species  of  evidence  which 
is  necessary  to  the  due  administration  of  justice. 

281.  Estoppels  may  arise  either  by  matter  of  record,  of  deed, 
or  inpais.^ 

It  is  only  with  estoppels  of  the  latter  class  that  we  have  any- 
thing to  do — estoppels  by  record  and  by  deed  being  common  law 
estoppels,  and  not  the  peculiar  province  of  chancery  jurisdiction. 

Indeed,  some  estoppels  in  pais  are  recognized  and  acted  upon 
at  common  law.  These  are  stated  by  Lord  Coke  to  be  estoppels 
by  livery,  by  entry,  by  acceptance  of  rent,  by  partition,  and  by 
the  acceptance  of  an  estate.*  Of  these  the  only  two  which 
prevail  in  America  at  the  present  day  are  estoppels  by  partition 
and  by  acceptance  of  rent.^  But  these  are  not  equitable  estop- 
pels, for  they  are  quite  well  recognized  at  common  law.  We 
may,  therefore,  put  aside  from  consideration  any  estoppels  which 
existed  in  the  time  of  Lord  Coke.^ 

1    **  The   office  of  estoppels  at  law  is  *  Bigelow  on  Estoppel, 

like  that  of  injuDCtions  in  equity,  to  pre-  '  Bigelow  on  Estoppel,  IntroductioD, 

elude  rights  which   cannot  be  asserted  XII. 

consistently  with  good  faith  and  justice,  *  See  notes  to  the  Duchess  of  Kings- 

and  to  prevent  wrongs,  for  which  there  ton's  Case,  2  Sm.  Lead.  Cas.  617. 

might  be  no  adequate  remedy.*'    Van  *  Co.  Litt.  352,  a. 

Rensellaer  v.  Kearney,  11  How.  297.   See,  ^  Bigelow  on  Estoppel,  870. 

also.  Doe  v,  Dowdall,  3  Houst.  877.  ^  /d, 

18 
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Since  Coke's  time  there  has  grown  up  a  large  class  of  estop- 
pels in  pais.  Of  these  some  may  be  considered  legal  estoppels 
(or  those  which  are  thoroughly  recognized  in  courts  of  law), 
such  as  the  estoppel  which  prevents  a  bailee  from  denying  the 
title  of  the  bailor,  or  the  estoppel  which  displays  itself  in  the 
warranty  of  genuineness  implied  by  the  acceptance  and  the 
endorsement  of  a  bill  of  exchange  or  a  promissory  note  ;^  and 
some,  on  the  other  hand,  may  be  described  to  be  purely  equita- 
ble estoppels,  or  those  estoppels  which,  although  they  may  be 
recognized  and  acted  upon  in  courts  of  law,  nevertheless  owe 
their  origin  and  development  to  the  ideas  of  justice  entertained 
and  promulgated  by  courts  of  chancery .^  This  particular  class 
of  estoppels  in  pais  embraces  what  are  known  as  estoppels  by 
conduct ;  and  this  phrase  may  be,  perhaps,  used  as  the  correla- 
tive term  for  equitable  estoppels.^ 

282.  Equitable  estoppel,  or  estoppel  by  conduct,  has  its  founda- 
tion in  fraud  considered  in  its  most  general  sense;  because  a 
man  cannot  be  prevented  by  his  conduct  from  asserting  a  pre- 
vious right,  unless  the  assertion  would  be  tantamount  to  a  fraud 
upon  a  person  who  had  subsequently  acquired  the  right.* 

Equitable  estoppel  might  therefore  have  been  noticed  under 
the  general  head  of  Fraud  ;*  but  it  may  properly  receive  a  sepa- 
rate consideration,  because  in  modern  times  this  doctrine  has 
assumed  an  importance  which  warrants  its  notice  as  a  distinct 
head  of  Equitable  Jurisdiction. 

The  representation  which  will  operate  as  an  estoppel  must  be 
one  that  is  either  a  suggestion  of  falsehood,  or  a  concealment  of 
the  truth  when  there  is  a  duty  to  speak ;  it  is  always  external  to 
the  transaction  ;  and  it  may  be  a  representation  which  takes 
place  either  in  a  transaction  effected  between  the  party  alleging 

»  Bipfelow  on  Estoppel,  427;   2  Sm.  only  preyented  from  alleging  the   troth 

Lead.  Cas.  658.  when  his  assertion  of  a  falsehood  or  his 

<   The   doctrine    of    estoppel  in   pais  silence  has  been  the  indacement  to  action 

originated    in    chancery,    but    is     now  by  the  other  party,  which  would  result  in 

adopted  in  courts  of  law.     Note  to  Duch-  loss  if  the  opponent  was  permitted   to 

ess  of  Kingston's  Case,  2  Smith's  Lead,  gainsay  what  he  had  before  asserted,  or 

Cas.  711.  •  induced  the  other  to  believe  by  his  acts." 

»  Horn  V,    Cole,   61    N.  Hamp.    290;  Patterson  v.  Lytle,  1  Jones  (Penna  ),  66. 

Bigelow  on  Estoppel,  370.  See,  also,  Hill  v.  Epley,  7  Casey,  334. 

«  *'The   principle    runs    through    the        »  Hill  r.  Epley,  7  Casey,  334. 
whole  doctrine  of  estoppel  that  a  man  is 
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the  estoppel  and  the  party  estopped,  or  in  one  between  the  party 
alleging  the  estoppel  and  some  third  party.^ 

283.  The  assertion  of  an  untruth  may  operate  to  estop  a  party 
from  subsequently  setting  up  the  truth.  Thus  a  tenant,  when 
a  distress  was  levied  on  certain  goods  upon  the  premises,  de- 
clared that  the  goods  did  not  belong  to  him,  and  the  distress  was 
thereupon  abandoned.  Afterwards  the  landlord  brought  an 
action  of  ejectment  upon  a  clause  in  the  lease,  authorizing  a 
re-entry  for  non-payment  of  rent,  in  case  sufficient  distrainable 
goods  were  not  found  on  the  premises.  In  this  action  the  tenant 
endeavored  to  show  that  the  goods  on  the  premises  in  point  of 
fact  were  his;  but  it  was  held  that  he  was  estopped  from  so 
doing  by  his  previous  untruth.^ 

284.  The  concealment  of  the  truth  often  operates  as  an  estoppel. 
It  has  been  forcibly  said  that  if  a  man  is  silent  when  it  is  his 
duty  to  speak,  he  shall  not  be  permitted  to  speak  when  it  is  his 
duty  to  be  silent.^  Of  this  doctrine  the  case  of  Pickard  v.  Sears* 
(which  is  the  leading  authority  upon  the  general  subject  of 
estoppel  by  conduct)  is  an  illustration.  A  mortgagee  of  per- 
sonalty was  there  held  to  be  estopped  from  asserting  his  title 
under  the  mortgage,  because  he  had  passively  acquiesced  in  a  pur- 
chase of  the  same  by  the  defendant  under  an  execution  against  the 
mortgagor.  Another  illustration  may  be  found  in  the  case  which 
not  unfrequently  occurs,  of  a  party  being  estopped  from  taking 
objections  to  the  form  of  an  instrument  because  he  was  silent  as 
to  those  objections  at  the  time  of  the  tender.    The  instances  of 

'  In  Bigelow  od  Estoppel  (480),  it  is  Compare  this  statement  with  the  requi- 

said  that  the  following  elements  must  be  sites  to  a  fraadulent  misrepresentation 

present  in  order  to  an  estoppel  by  con-  generally^  stated  anit^  page  207. 

duct: —  2  Congregation  v.   Williams,  9  Wend. 

1.  There  must  have  been  a  repretenta-  147  ;  2  Smith  Lead.  Cas.  648.  See,  also, 
Hon  or  concealment  of  material  facts.  Hefner  v.  Vandolah,  57   l\\.  620 ;    Win* 

2.  The  representation  must  have  been  chell  v.  Edwards,  Id,  41 ;  Leeper  v.  Hers- 
ma.de  with  the  knowledge  of  the  facts.  man,  68  Id.  218;    Horn  v.  Cole,  61  N. 

3.  The   party  to  whom   it   was  made  Hamp.  287. 

must  have  been  ignorant  of  the  truth  of  the  •  Nivin  v.  Belknap,  2  Johns.  678. 

matter.  *  6  Ad.  &  El.  469.     See,  also,  Winton  v. 

4.  It  must  have  been  made  with  the  in-  Hart,  89  Coon.  16  ;  Railroad  Co.  v.  Du- 
tention  that  the  other  party  should  act  bois,  12  Wall.  47 ;  Chapman  v.  Chapman, 
upon  it.  9  P.  F.  Smith,  214. 

6.  The  other  party  must  have  been  m- 
duced  to  act  upon  it. 
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estoppel  by  silence  are  quite  numerous,  and  many  of  them  may 
be  found  in  the  cases  cited  in  the  note.* 

But  silence  will  not  always  work  an  estoppel,  for  a  person  is 
not  bound,  under  all  circumstances,  to  speak  out.^  He  may  not, 
for  example,  be  bound  to  declare  that  which  is  a  matter  of  record, 
and  of  which  he  has  a  right  to  presume  the  other  party  has 
notice.^ 

285.  Estoppel  by  conduct  must  consist  in  something  which  is 
external  to  the  contract  or  transaction.  To  explain :  the  obligor 
in  a  bond  may  bave  a  good  defence  to  any  action  on  the  instru- 
ment by  reason  of  its  having  been  obtained  by  fraud  or  duress. 
Such  obligor  might  be  estopped  from  setting  up  such  a  defence 
against  an  innocent  assignee,  if  the  assignment  had  taken  place 
upon  the  faith  of  his  assertion  that  no  defence  existed.  That 
would  be  an  estoppel,  and  it  would  arise  out  of  something  exter- 
nal to  the  contract.  But  if  no  such  assertion  had  been  made, 
but  the  assignee  were  simply  to  argue  that  the  obligor  of  the 
bond  was  estopped  by  the  recital  contained  in  the  bond  that 
"  he  was  justly  indebted"  from  showing  that  in  fact  he  was 
no^  justly  indebted,  such  an  argument  would  be  unsound,  because, 
in  that  case,  the  estoppel  would  be  attempted  to  be  founded  upon 
something  in  the  contract  itself,  and  this  cannot  be  done.  The 
reason  of  this  distinction  is  simply  that  if  the  very  words  of  a 
contract  are  to  be  taken  as  a  representation  of  facts,  which  es- 
tops the  party  who  makes  the  obligation  from  interposing  a  de- 
fence inconsistent  with  that  representation,  then  all  contracts 
,must  be  deemed  valid  which  appear  to  be  so  on  their  face,  and 

1  Hope  V.   Lawrence,  50  Barb.   258 ;  Co.,  10  Wall.  589 ;  Silloway  v.  Neptune 

Blake  v.   Exchange  Ins.  Co.,   12  Gray,  Ins.  Co.,  12  Gray,  73 ;  Husted's  Appeal, 

265;  Hoxie  v.  Home  Ins.  Co.,  82  Conn.  34  Conn.  488;  Young  v.  Vough,  8  C.  E. 

21 ;    Cambridge  v.    Littlefield,   6   Cush.  Green,  325. 

210;  Ford  «.  Williams,  24  N.  York,  359  ;  «  See    Corning  v.    Troy  Factory,   39 

Gregg  r.  Von  Phul,  1  WaU.  274;  Hill  v.  Barb.   311;  40  N.  York,  191;  Shaw  v. 

Epley,  7  Casey,  334;  Abrams  v.  Seale,  Spencer,    100    Mas^.   382;    Watson    v, 

44  Alab.  297;  Guthrie  v.  Quinn,  43 /^.  Knight,    44   Alab.   352;  Hopper  v.  Mc- 

661;  Ives  v.   North   Canaan,    33   Conn.  Whorter,    18   Id.   229;     Taylor  v.    Ely, 

402;     Smith    v.     Smith,    30    Id.    Ill;  25  Conn.  250 ;  Spencer  v.  Carr,  45  N.  Y. 

Newell  V.  Nixon,  4  Wall.  572 ;  Weber  v.  406  ;  Elliott  v.  Ins.  Co.,  16  P.  F.  Sm.  26. 

Weatherby,  34  Maryl.  656 ;  Fletcher  v.  •  Rice  v.  Dewey,  54  Barb.  455 ;  Bales 

Holmes,  25  Ind.  458 ;  Stagg  v.  Insurance  v.  Perry,  51  Missouri,  449. 
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neither  usury,  nor  duress,  nor  fraud,  could  any  longer  be  alleged 
in  defence.* 

286.  The  representation  which  works  an  estoppel  may  some- 
times take  place  in  a  transaction  effected  between  the  party 
alleging  the  estoppel  and  the  party  estopped.  In  other  words, 
the  parties  to  the  transaction  and  the  parties  to  the  estoppel  may 
be  the  same.  Under  this  doctrine  fall  those  cases  in  which  a 
defence  to  a  contract,  which  might  otherwise  have  been  taken, 
has  been  waived  by  the  conduct  of  the  party.  Thus  a  common 
instance  is  found  in  the  cases  in  which  insurance  companies  have 
been  held  incapable  of  raising  objections  to  the  sufficiency  of 
preliminary  proofs  of  loss,  because  they  have  by  their  conduct 
dispensed  with  the  requirements  of  their  policies.' 

287.  On  the  other  hand,  the  representations  which  give  rise 
to  an  estoppel  may  occur  in  a  transaction  which  takes  place 
between  the  party  alleging  the  estoppel  and  some  third  party ; 
in  other  words,  the  parties  to  the  transaction  and  to  the  estoppel 
may  be  different.  This  embraces  by  far  the  largest  class  of 
estoppels  by  conduct,  and  is  a  species  of  estoppel  which  receives 
its  greatest  encouragement  in  courts  of  equity,  and,  therefore, 
most  strictly  deserves  the  term  of  equitable  estoppel.  Under 
this  head  fall  the  case  of  Pickard  v.  Sears,'  cited  above,  and  all 
those  numerous  cases  in  which  a  party  is  prevented  from  asserting 
his  title,  because,  by  active  encouragement  or  equally  effective 
silence,  he  has  induced  third  parties  to  believe  that  no  such  title 
exists,  and  they  have  expended  money,  or  in  some  way  altered 
their  position  on  the  faith  of  such  supposed  non-existence. 

Thus,  it  has  been  often  held,  that,  where  the  owner  of  real 
estate  encouraged  another  to  erect  valuable  improvements  upon 
the  land,  he  was  precluded  from  subsequently  asserting  his  title.* 
So,  if  the  owner  of  an  estate  stand  by  and  see  another  expend 
money  upon  an  adjoining  estate,  the  latter  relying  upon  an 
existing  right  of  easement  in  the  other  estate,  without  which 

»  Clark  V.  Sisson,  22  New  York,  312;        *  Leeds  v.  Amherst,  2  Phillips,  117; 

Bigelow  on  Estoppel,  480.  Favill  v.  Roberts,  60  N.  Y.  222 ;  Storrs 

s  Blake  v.  Exchange  Ins.  Co.,  12  Gray,  v.  Barker,  6  Johns.  (Ch.)  166;  Troesdail 

265;  Hozie  v.  Home  Ins.  Co.,  82  Conn.  v.  Ward,  24  Mich.  134;  Smith  v.  McNeal, 

21 ;  Bigelow  on  Estoppel,  603.  18  P.  F.  Sm.  164;  Browne  v.  Trustees  of 

>  6  Ad.  &  El.  469.  Baltimore  Church,  37  Maryl.  108,  124. 
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such  expenditure  would  be  useless,  and  do  not  interpose  to  pre- 
vent the  work,  he  will  not  be  permitted  to  interrupt  the  enjoy- 
ment of  such  easement.^ 

288.  In  order  to  an  estoppel  the  representation  must  be  known 
to  be  false  by  the  party  making  it,  and  it  must  be  believed  to  be 
true  by  the  party  to  whom  it  was  made.  If  the  party  against 
whom  an  estoppel  is  alleged  does  not  know  the  real  facts  of  the 
case,  but  speaks  and  acts  under  a  mistake,  he  cannot  be  preju- 
diced by  his  action,  unless,  indeed,  his  ignorance  is  due  to  his 
own  gross  negligence.  On  the  other  hand,  the  party  alleging 
the  estoppel  must  not  have  been  acquainted  with  the  facts,  other- 
wise the  action  of  the  other  party  .would  not  mislead  him. 

Of  that  branch  of  the  above  rule  which  relates  to  mistake  on 
the  part  of  the  person  against  whom  the  estoppel  is  alleged,  in- 
stances will  be  found  in  those  cases  in  which  the  owners  of  land 
have  allowed  the  owners  of  adjoining  lots  to  build  over  the 
boundary  line  under  a  mistaken  impression  in  regard  to  the 
extent  of  their  own  property.  Such  acquiescence  in  adverse 
user,  short  of  the  time  required  by  the  statute  of  limitations, 
will  not  deprive  a  party  of  his  rights,  because  he  is  under  no 
obligation  to  assert  a  title  of  the  existence  of  which  he  is  igo- 
rant.^  If,  however,  the  mistake  is  the  result  of  gross  negligence, 
the  conduct  of  the  party  who  thus  unintentionally,  but  negli- 
gently, misleads  another,  may  preclude  him.^ 

289.  The  party  setting  up  the  estoppel  must  actually  be  de- 
ceived by  the  conduct  of  the  other  party.  If  he  acts  with  a  full 
knowledge  of  the  rights  and  title  of  the  other  party,  he  cannot 
complain  if  that  title  is  subsequently  asserted.  There  can  be  no 
fraud  when  all  the  parties  interested  are  equally  informed  of  all 
the  facts  and  mutually  assent  to  them.* 

290.  The  party  against  whom  an  estoppel  is  alleged  must 

«  Brooks  V.  Curtis,  4  Lans.  (N.  Y.)283;        »  Slim  v.  Croucher,  1  De  G.  F.  &  J. 

Washburn  on  Easements,  62,  63.  518;    Calhoun  v.  Richardson,   30   Conn. 

«  Liverpool' Wharf  V.  Prescott,  7  Allen,  210;  Smith  v.  Newton,  38  111.  230;  Stone 

494;    4  Allen,  22;   Thayer  v.  Bacon,  3  v.  Great  Western  Oil  Co.,  41  Ul.  85.     See, 

Allen,  163;  Brewer  v.  Boston  and  W.  R.  also.  Swan  v.  North  British  Co.,  7  Hurl. 

Co.,  5  Met.  478 ;  Laverty  v.  Moore,  33  N.  &  N.  601 ;  2  Hurl.  &  C.  175. 
Y.  658;  Raynor  v.   Timerson,  51  Barb.         *  Rapalee  v.  Stewart,  27  N.   Y.  310; 

517;    Reed  v.  McCourt,  41   N.  Y.  435;  Bales  v.  Perry,  51  Missouri,  449. 
Rutherford   v.  Tracy,  48  Missouri,  325  ; 
Kincaid  v.  Dormey,  51  Id,  552. 
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intend  that  his  conduct  should  be  acted  upon,  although  he  may 
not  have  intended  to  deceive.^ 

If  there  is  no  intention  that  the  conduct  should  be  an  induce- 
ment to  the  action  of  others,  there  can  be  no  estoppel  by  such 
conduct'  On  the  other  hand,  if  there  is  an  intention  that  the 
representation  shall  be  relied  upon  by  the  other  party,  there 
will  be  an  estoppel,  although  the  representation  may  have  been 
innocently  made,  and  without  an  intention  to  deceive.* 

The  only  exceptions  to  the  rule  as  above  stated  appear  to  be  the 
cases  of  Cornish  v,  Abington*  and  Manufacturers' Bank  v.  Hazard  ;* 
in  which  it  was  held  that  parties  were  estopped  who  had  no  in- 
tention whatever  that  their  action  should  be  relied  upon  by  others. 
But  these  cases  seem  referable  to  the  ground  of  negligence. 

291.  It  is  essential  to  an  estoppel  that  it  should  be  acted 
upon ;  that  is  to  say,  the  conduct  which  is  alleged  to  have  pro- 
duced an  estoppel,  must  actually  have  been  the  inducing  cause 
for  the  action  of  the  party  who  seeks  to  set  it  up.^  This  is  illus- 
trated by  cases  of  dedication.  If  a  man  dedicates  real  estate  to 
public  use  it  is  with  the  understanding  that  such  dedication  shall 
be  accepted  and  acted  upon  by  the  public.  If  the  public  fail  to 
act  upon  the  dedication  there  can  be  no  estoppel.  If  no  such 
action  has  taken  place,  it  will  be  considered  that  the  offer  of 
dedication  has  not  been  accepted,  and  that,  therefore,  no  estoppel 
has  ensued.^ 

Many  other  instances,  also,  may  l)e  found  in  the  books  which 
are  illustrative  of  the  same  principle,  viz.,  that  an  estoppel  must 
be  acted  upon,  or,  in  other  words,  that  the  party  setting  up  the 
estoppel  must  have  sustained  actual  damage.® 

*  Freeman  v,  Cooke,  2  Exch.  653;  In  ^  SUte  v.  Laies,  52  Missouri,  896;  Van 

re  Babia  and  San  Francisco  R.  R.  Co.,  L.  Deusen  v.  Sweet,  51  N.  Y.  478. 

R.  3  Q.  B.  584.  '  Baker  v.  Johnston,   21   Mich.   319; 

«  Holdane  v.   Cold   Spring    21  N.  Y.  Hayne  v. West Hoboken,8C.  E.Green, 854. 

474;    Mayenborg  v.    Haynes,  50   N.    Y.  8  Howard   v.   Hudson,  2    El.  &  B.  1; 

675 ;  Kuhl  v.  Mayor  of  Jersey  City,  8  C.  Stimson  v.  Farnham,  L.  R.  7  Q.  B.  175  ; 

E.  Green,  84.  Hill  v.  Epley,  7  Casey,  334 ;    Railroad 

»  In  re  Bahia  and  San  Francisco  R.  R.  Co  v.  Dubois,  12  Wal.  47.  See,  also, 
Co  ,  L.  R.  3  Q.  B.  584 ;  The  Continental  Barker  v.  Binninger,  14  N.  Y.  270 ;  Mai- 
Nat.  Bank  v.  The  Nat.  Bank  of  the  Com-  loney  v.  Horan,  49  Id.  Ill;  Rivard  v. 
monwealtb,  50  N.  Y.  575.  Gardiner,  39  111.  125;  Schmaltz  v.  Avery, 

«  4  Hurl.  &  N.  549.  16   Q.    B.   655  ;    Helme   v.  Philadelphia 

»  30  N.  Y.  226;   Bigelow  on  Estoppel,  Life  Ins.  Co.,  11  P.  F.  Sm.  107. 
556,  557. 
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292.  It  is  important  to  consider  to  what  extent,  against  whom, 
and  in  whose  favor  an  estoppel  may  operate. 

It  is  a  sound  and  just  rule  that  the  estoppel  will  be  limi- 
ted to  the  representation  made.  Thus  where  a  sheriff  had  a 
writ  against  A.,  but  took  B.  into  custody  upon  the  false  repre- 
sentation by  B.  that  she  was  the  party  named  in  the  writ,  but 
detained  her  in  custody  after  notice  that  she  was  not  the  party 
intended,  it  was  held,  that,  although  B.  might  be  estopped  from 
recovering  damages  for  a  false  arrest,  she  would  not  be  estopped 
from  an  action  for  the  subsequent  detention.  The  estoppel  could 
not  operate  to  justify  the  detention,  for  after  notice  that  B.  was 
not  the  real  party  the  sheriff  was  no  longer  deceived  by  the 
representation.* 

293.  It  is  sometimes  difficult  to  determine  whether  estoppel 
by  conduct  will  operate  against  married  women  and  infants ; 
and  the  cases  on  this  subject  are  to  a  certain  extent  conflicting.^ 
The  true  rule  seems  to  be  this :  The  contract  of  a  person  under 
disability  cannot  be  made  good  by  estoppel.  Thus,  if  a  married 
woman  entered  into  an  agreement  (which,  being  made  by  a 
married  woman,  is  void)  for  the  sale  of  real  estate,  the  circum- 
stance that  the  purchaser  went  into  possession  under  the  con- 
tract, and  made  valuable  improvements  with  the  consent  and 
encouragement  of  the  feme^  would  not  operate  to  estop  the  latter, 
because,  as  no  remedy  could  possibly  be  had  upon  the  void  con- 
tract, it  would  be  against  the  policy  of  the  law  to  allow  the 
same  result  to  be  reached  through  the  indirect  medium  of  an 
estoppel.^  Nor  would  the  case  of  the  purchaser  be  made  any 
better  if  the  woman  had  represented  herself  to  be  sole.  Such  a 
representation  could  amount  to  no  more  than  a  covenant  that 
she  was  sole^  and  her  coverture  would  render  such  a  covenant,  as 
well  as  all  others,  void.* 

But  while  an  estoppel  could  not  have  the  effect  of  rendering 
a  married  woman's  contract  valid,  it  might,  nevertheless,  in  the 

•  Dunston  v.  Paterson,  2  C.  B.  N.  S.  Wilson,  13  Cal.  494;  Rangeley  v.  Spring, 

495;  Tiltonv,  Nelson,  27  Barb.  695;  Bige-  21   Maine,  130;  Concord  Bank  v.  BelUs, 

low  on  Estoppel,  496.  10  Cush.  276 ;    Miles  t^.  Lingerman,  24 

<  Bigelow  on  Estoppel,  485.  Ind.  385. 

8  Drury  v.  Foster,  2  Wal.  24;  Lowell  *  Liverpool  Asstn.  v.  Fairhurst,  9  Ex. 

V.    Daniels,   2    Gray,   161  ;    Glidden    v.  422. 
Simpler,  2  P.  F.  Sm.  400 ;  Morrison  v. 
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absence  of  any  agreement,  operate  to  prevent  her  from  asserting 
a  right.  Thus,  if  a  married  woman  were  to  encourage  A.  to 
buy  property  of  B.,  knowing  that  the  title  was  not  in  B.,  but  in 
herself,  she  would  be  estopped  from  subsequently  asserting  her 
title  against  A.,  for  in  this  case  there  would  be  no  attempt  to 
enforce  a  contract  of  the  married  woman  either  directly  or  in- 
directly, and,  therefore,  there  would  be  no  reason  for  not  apply- 
ing the  ordinary  doctrine  of  estoppel.^ 

The  same  rule  will  apply  to  the  conduct  of  an  infant  whereby 
he  permits  or  encourages  a  purchaser  to  buy  an  estate  of  another. 
Under  such  circumstances  the  infant  will  be  equitably  estopped 
from  asserting  his  right  to  the  estate.^ 

294.  An  estoppel  binds  not  only  parties  but  privies. 

Privies  are  of  three  kinds — of  blood,  of  law,  and  in  estate.' 
The  application  of  the  doctrine  that  estoppels  bind  privies  is 
more  striking  in  the  case  of  estoppels  by  record  and  by  deed  ;  but 
it  may  be  said  that  the  same  general  rules  apply  to  estoppels 
by  conduct,  and  that  persons  may  be  precluded  from  asserting 
rights  by  the  speech,  the  silence,  or  the  action  of  those  as  to 
whom  they  may  have  "  mutual,  or  successive  relationship  to  the 
same  rights  of  property."* 

An  estoppel  cannot  operate  if  the  conduct  of  the  party  against 
whom  an  estoppel  is  alleged  has  been  brought  about  by  fraud.* 

The  doctrine  of  estoppel  is  frequently  called  into  operation 
when  a  party  is  compelled  to  make  an  election  between  two 
inconsistent  benefits,  or  between  the  assertion  of  two  rights 
which  ought  not  to  be  insisted  on  simultaneously. 

Under  such  circumstances,  the  party  having  once  elected  is 
estopped  from  asserting  the  right  which  he  has  chosen  to  abandon.* 


»  Connolly  v.  Branstler,  8  Bush,  702 ; 
Drake  r.  Glover,  30  Alab.  882;  McCul- 
lough  V.  Wilson,  9  Harris  (Pa.),  486; 
Brinkerhofif  v.  Brinkerboff,  8  C.  £.  Green, 
477,  483. 

«  Overton  v.  Banister,  8  Hare,  503; 
Esron  v.  Nicholas,  1  De  G.  &  S.  118; 
Thompson  v.  Simpson,  2  Jones  &  L.  110; 
Stikeman  v.  Dawson,  1  De  G.  &  S.  90; 
Wright  V.  Snowe,  2  Id.  821 ;  Unity  Asstn. 
V.  King,  8  De  G.  &  J.  63 ;  Nelson  t>. 
Stocker,  4  De  G.  &  J.  458 ;  Hall  t^.  Tim- 


mons,  2  Rich  Eq.  120;  Whittington  v. 
Wright,  9  Ga.  23  ;  Bigelow  on  Estoppel, 
492,  493. 

3  Duchess  of  Kingston's  Case,  2  Sm. 
Lead.  Gas.  658,  and  notes. 

*  Bigelow  on  Estoppel,  75,  495 ;  Wood 
V.  Seely,  82  N.  Y.  106;  Parker  v.  Crit- 
tenden, 87  Conn.  148. 

8  Wilcox  V.  Howell,  44  N.  T.  898; 
Mallalieu  v,  Hodgson,  16  Q.  B.  689;  Bige- 
low on  Estoppel,  494. 

<  Bigelow  on  Estoppel,  578. 
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295.  An  Election,  in  equity,  is  a  choice  which  a  party  is  com- 
pelled to  make  between  the  acceptance  of  a  benefit  under  an  in- 
strument, and  the  retention  of  some  property  already  his  own, 
which  is  attempted  to  be  disposed  of  in  favor  of  a  third  party, 
by  virtue  of  the  same  instrument.  The  doctrine  rests  upon  the 
principle  that  a  person  claiming  under  an  instrument  shall  not 
interfere  by  title  paramount,  to  prevent  another  part  of  the  same 
instrument  from  having  eftect  according  to  its  construction  ;  he 
cannot  accept  and  reject  the  same  instrument.^  It  is  a  doctrine 
which  is  principally  exhibited  in  cases  of  wills;  but  it  has  been 
applied,  also,  to  cases  of  voluntary  deeds,  to  cases  of  contracts 
for  value  resting  upon  articles,  and  to  contracts  completely  exe- 
cuted by  conveyance  and  assignment.^ 

The  most  common  instance  which  is  put  of  a  case  of  an  election, 
is  where  a  testator  gives  money  or  land  to  A.,  and  by  the  same 
will  gives  something  of  A.'s  to  B.  Here  A.  must  elect.  He 
must  either  give  eflfect  to  the  will  by  allowing  B.  to  have  the 
property  which  the  testator  intended  should  go  to  him ;  or,  if  he 
chooses  to  disregard  the  will  and  retain  his  own  property,  he  must 
make  good  the  value  of  the  gift  to  the  disappointed  beneficiary.^ 

296.  Elections  are  said  to  be  of  two  kinds,  express  or  im- 
plied.'* An  express  election  is  where  a  condition  is  annexed  to  a 
gift,  a  compliance  with  which  is  distinctly  made  one  of  the  terms 
upon  which  the  gift  can  alone  be  enjoyed.  Thus  if  a  testator  were 
to  say,  in  so  many  words,  that  a  legacy  given  by  his  will  should 
only  go  to  the  legatee  upon  the  stipulation  that  the  latter  should 
convey  a  piece  of  land,  which  was  his  own,  to  a  third  party  ; 
here  would  be  an  express  condition,  and  the  legatee  would  have 
to  choose  or  elect  between  the  legacy  and  the  land.  If  he  re- 
fused to  convey  the  land,  he  would  simply  forfeit  his  legacy.  But 
in  the  case  stated  in  the  preceding  section,  the  duty  to  elect  would 
not  grow  out  of  any  express  condition,  but  would  be  impliedly 


1  Streatfield  v.  Streatfield,  1  Lead.  Cas. 
Eq.  333,  and  notes;  Codrington  v.  Lindsay, 
L.  R.  8  Ch.  App.  678;  Stephens  v.  Steph- 
ens, 3  Drew.  697,  701 ;  Hall  v.  Hall,  1 
Bland,  130;  Clay  v.  Hart,  7  Dana,  1; 
Brown  v.  Ricketts,  3  John.  Ch.  553 ; 
Marriott  v.  Sam  Badger,  5  Maryl.  306 ; 
Van  Duyne  v.  Van  Duyne,  1  McCart.  49 ; 
Gable   v.  Daub,  4  Wright   (Pa.),    217; 


Reaves  v.  Qarrett,  34  Alab.  658;  Brown 
V.  Pitney,  39  HI.  468. 

*  Codrington  v.  Lindsay,  L.  R.  8  Ch. 
App.  687 ;  Anderson  v.  Abbott,  23  Beav. 
457 ;  Brown  v.  Brown,  L.  R.  6  Eq.  481 ; 
Willoughby  v,  Middleton,  2  Johns.  &  H. 
344. 

»  Glenn  r.  Clark,  21  Grattan,  35. 

<  Hall  V.  Hall,  2  McCord  Ch.  269,  306. 
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annexed  by  the  law,  under  the  general  principle  that  a  man 
shall  not  be  allowed  to  claim  the  benefit  of  any  instrument 
unless  he  is  willing  to  carry  out  all  its  provisions.  And  equitable 
election  difters  from  the  election  growing  out  of  an  express  con- 
dition in  this,  viz.,  that  in  express  conditions  the  result  of  a 
non-compliance  is  a  forfeiture ;  whereas  in  elections  growing  out 
of  an  implied  duty,  the  person  who  declines  to  make  good  the 
gift  in  specie,  does  not  absolutely  lose  the  benefit  which  is 
bestowed  upon  him,  but  is  compelled  only  to  give  up  so  much 
of  it  as  will  amount  to  compensation  for  the  disappointed  bene- 
ficiary.^ 

297.  The  distinction  between  express  and  implied  elections 
becomes  of  practical  importance  when  the  doctrine  of  election 
in  equity  is  attempted  to  be  applied  to  the  case  of  void  devises. 
For  example:  If  a  statute  were  to  require  that  wills  of  real 
estate  should  be  executed  with  certain  formalities,  and  a  testator 
were  to  make  his  will,  not  executed  so  as  to  pass  real  estate, 
whereby  he  should  give  a  legacy  to  his  heir  upon  the  express 
condition  that  the  latter  would  make  good  a  devise  of  real  estate 
to  a  stranger,  it  is  obvious  that  the  devisee  of  the  real  estate 
would  take  no  good  title  from  the  testator  because  of  the  infor- 
mality in  the  execution  of  the  will,  but  the  heir  would  neverthe- 
less be  obliged  to  release  to  the  stranger,  otherwise  he  would 
forfeit  his  claim  to  the  legacy.' 

But,  on  the  other  hand,  if  the  bequest  to  the  heir  were  not 
made  on  this  express  condition,  then  the  mere  fact  that  the  realty 
was  devised  to  a  stranger  would  not  put  the  heir  to  his  election  ; 
because  in  the  case  supposed  there  would,  in  point  of  fact,  have 
been  no  valid  gift  to  the  stranger,  and  there  can  be  no  election 
unless  there  are  two  gifts.*    The  distinction,  therefore,  between 

'  Qretton  v.  Haward,  1  Swanst.   433.  the  surplus  after  compeosation  does  not 

In  bis  note  to  this  case  Mr.    Swanston  devolve  as  undisposed  of,  but  is  restored 

says  th^  there  are  two  propositions  es-  to  the  donee,  the  purpose  being  satisfied 

tablished  by  the  authorities :   1st.  That  for  which  alone  the  court  controlled  his 

in  the  event  of  election  to  take  against  legal  right.     See  post^  p.  289. 

the  instrument,  courts  of  equity  assume  >  Nutt  v,  Nutt,  1  Freem.  Ch.  128. 

jurisdiction  to  sequester  the  benefit  in-  ^  See   Melchor  t).    Burger,  1    Dev.    & 

tended  for  the  refractory  donee,  in  order  B  tt.  Eq.  634 ;  Snelgrove  v.  Snelgrove,  4 

to  secure  compensation   to   those  whom  Desaus.  274 ;  Jones  v.  Jones,  8  Qill,  197. 
his  election  disappoints ;    and    2d.  That 


J 
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elections  which  depend  upon  the  expressed  intention  of  the  tes- 
tator, and  those  which  depend  upon  his  presumed  intention,  is 
not  unfrequently  of  practical  importance. 

The  doctrine  of  election  is  applicable  to  remote  and  contingent 
interests  as  well  as  to  those  which  are  immediate  and  certain.^ 

298.  In  order  that  the  necessity  for  an  election  shall  take 
place  the  testator  must  affect  to  dispose  of  property  which  is  not 
his  own,^  and  he  must  also  make  a  valid  gift  of  his  own  property. 
If  both  of  these  requisites  do  not  occur  there  is  no  case  for  an 
election. 

Two  classes  of  cases  have  not  unfrequently  arisen  by  which 
both  branches  of  this  rule  are  illustrated. 

The  first  of  these  arises  when  a  widow,  to  whom  a  legacy  has 
been  given  by  her  husband,  claims  dower  out  of  the  real  estate 
devised.  On  the  one  hand,  if  the  terms  of  the  devise  are  such 
that  they  can  only  be  satisfied  by  giving  the  devisee  the  land 
free  from  dower,  the  widow  must,  in  this  case,  elect  whether  she 
will  have  her  dower  or  the  legacy.*  This  is  a  plain  case  of  elec- 
tion. The  husband  has  no  power  to  give  away  his  wife's  dower, 
and  all  devises  must  ordinarily  be  subject  to  her  right.  But  if 
the  widow  wishes  to  have  the  legacy,  she  cannot  claim  a  benefit 
under  the  will,  without  also  being  compelled  to  make  good  its 
provisions  by  which  her  dower  in  the  realty  is  given  to  a  stranger. 

On  the  other  hand,  a  mere  devise  of  real  estate  to  a  stranger, 
and  a  legacy  to  the  wife,  will  not  put  the  latter  to  her  election. ; 
for  it  may  be  very  possible  that  the  testator  intended  her  to  have 
a  double  benefit,  and  that  the  devise  was  designed  to  be  sub- 
ject to  the  burden  of  dower.*  Here  is  a  case  in  which  the  tes- 
tator cannot  necessarily  be  said  to  have  attempted  to  dispose  of 
another's  property,  L  e.,  his  wife's  dower;  because  non  constat 
that  he  ever  so  designed  to  do.    In  such  a  case  therefore  there  is 

»  Webb  V.    Shaftesbury,  7   Ves.   480 ;  *  Adsit  v.    Adsit,  2  Johns.  Ch.   448 ; 

McQueen  v.  McQueen,  2  Jon.  Eq.  16.  Brown  v.   Caldwell,  1   Speer's  Bq.    322. 

•  See  Box  v.  Barrett,  L.  R.  3  Eq.  244.  See,  also,   Herbert  d.  Wren,  7   Crancb, 

»  Butcher  v.   Kemp,  6  Mad.  61;  Bir-  870;  Lord  v.  Lord,  23  Conn.  827;  Hall 

mingbam  v.  Kirwan,  2  Sch.  &  L.  444 ;  Lie-  v.  Hall,  8  Rich.  (Law)   407 ;   Norris  v. 

wellyn  v,   Mackworth,  Barnard.  Ch.    R.  Clark,  2  Stock.  Ch.  61 ;  1  Lead.  Cas.  Eq. 

445;  Bacon  v.   Cosby,  4  De  Q.  &  Sm.  410  (American  notes). 

261. 
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no  election.  Between  these  two  plain  cases,  however,  a  great 
many  have  arisen,  where  the  discovery  of  the  intention  of  the 
testator  is  exceedingly  difficult.* 

The  inquiry  always  is,  however,  did  the  testator  intend  to  give 
away  his  wife's  interest  in  the  realty  ?  If  he  did,  then  she  must 
elect.  If  he  did  not,  then  there  is  nothing  to  prevent  her  from 
claiming  her  legacy  under  the  will,  and  at  the  same  time  assert- 
ing her  right  to  the  dower,  as  against  the  devisee.^ 

299.  Another  class  of  cases  is  where  there  is  a  devise  of  after- 
acquired  lands  which  do  not  pass  by  effect  of  the  devise,  but  to 
the  value  of  which  the  devisee  may  nevertheless  become  entitled 
by  the  doctrine  of  election.  It  is  well  known  that  by  the  Eng- 
lish law  a  will,  as  to  realty,  spoke  from  its  date,  and  did  not, 
therefore,  pass  after-acquired  lands.  When,  therefore,  a  testator 
devised  lands,  of  which  he  afterwards  became  the  owner,  away 
from  the  heir,  and  by  the  same  will  gave  the  heir  a  benefit,  a 
case  for  election  arose. 

The  rule  has  by  some  authorities  been  supposed  to  be  different. 
The  case  of  a  devise  of  after-acquired  realty  was  supposed  to  fall 
under  the  same  rule  as  a  void  devise,  that  is  (for  example),  a 
devise  by  an  infant,  by  a  will  not  duly  executed,  or  the  like.^ 
But  it  has  been  justly  pointed  out  that  there  is  a  distinction 
between  a  devise  which  is  entirely  void  by  reason  of  the  incom- 
petency of  the  party  attempting  to  make  it  or  by  reason  of  the 
invalidity  of  the  instrument,  and  a  devise  which  simply  fails 
because  the  subject  matter  is  not  capable  of  being  disposed  of 
by  the  testator.  The  latter  falls  clearly  within  the  case  of  an 
attempt  to  dispose  of  property  of  which  the  testator  is  not  the 
owner,  and,  therefore,  presents  a  strict  case  of  an  election.^ 

It  will  be  remembered  that  if  the  bequest  to  the  heir  is  cou- 
pled with  a  direct  stipulation  that  he  shall  give  effect  to  a 

1  See  Lawrence  v.  Lawrence,  2  Vein.  American  note   to  Streatfield  v.  Streat- 

366.  field,  1  Lead.   Cas.  £q.  407  (where   the 

*  Ellis  V.  Lewis,  3  Hare,  310 ;  Pember-  opinion  of  the  court  in  the  City  of  Phila- 
ton  r.  Pemberton,  29  Missouri,  408.  delpbia  v,  DaTis,  1  Whart.  490,  is  criti- 

s  See  Hearle  v.  Greenbank,  3  Atk.  695  ;  cised)  ;    MoElfresh    v.    Schley,    2    Gill, 

1  Ves.,  Sr.  298;  Rich  v.  Cockell,  9  Ves.  181;  Kearney  v.  MacComb,  1  C.  E.  Green, 

369 ;  Sheddon  v.  Goodrich,  8  Ves.  481.  189;  Maxwell  v.  Maxwell,  2  De  G.  M.  &  G. 

*  Schroder  v.  Schroder,  1  Kay,  578  ;  705.    See  Orrell  v,  Orell,  L.  R.  6  Ch.  303. 
Hance  t».  Truwhitt,  2  Johns.  &  H.  216; 
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devise  of  after-acquired  land,  it  will  fall  under  the  head  of  ex- 
press conditions,  and  will  be  enforced  under  the  doctrine  of  for- 
feiture, and  not  under  that  of  equitable  election,  as  was  stated 
above. 

300.  Another  case  of  election  sometimes  arises  under  powers. 
If,  for  example,  A.  has  a  power  of  appointment  in  favor  of  B., 
and  in  default  thereof  the  property  is  limited  to  C,  and  A.  exer- 
cises the  power  in  favor  of  D.,  and  by  the  same  instrument  gives 
a  benefit  to  C,  the  latter  must  be  put  to  his  election.  If  he 
claims  under  the  instrument,  he  must  give  eflfect  to  the  defective 
execution  of  the  power.  If  he  claims  adversely  to  the  instru- 
ment, he  must  compensate  the  disappointed  appointee  out  of  the 
benefit  which  the  instrument  confers  upon  him.^ 

So,  also,  if  there  is  a  power  to  appoint  to  two,  and  the  donee 
of  the  power  appoints  to  one  only,  and  gives  a  legacy  to  the 
other,  he  cannot  claim  the  legacy  and  also  dispute  the  validity 
of  the  appointment.^  But  where  a  testatrix  made  an  appoint- 
ment under  a  power  in  favor  of  her  son,  which  partially  failed 
for  remoteness,  and  made  a  general  residuary  appointment  under 
the  power  to  her  daughters,  to  whom  certain  other  benefits  were 
also  given ;  it  was  held  that  the  daughters  might  claim  the 
benefit  of  the  appointment  which  had  failed,  without  being  put 
to  their  election  in  regard  to  their  legacies.*  The  reason  of  this 
decision  was,  that  the  daughters  claimed  the  benefit  of  the 
appointment  which  had  failed,  not  as  persons  who  took  in  de- 
fault of  a  proper  execution  of  the  power,  but  under  the  general 
residuary  appointment ;  in  other  words,  they  claimed  this  fund, 
as  well  as  the  legacy,  tinder  the  will,  and  not  by  any  title  adverse 
to  the  will ;  hence  there  was  no  room  for  the  doctrine  of  elec- 
tion. The  rule  as  to  election  is  to  be  applied  only  as  between 
a  gift  under  a  will  and  a  claim  dehors  the  will  and  adverse  to 
it,  and  is  not  to  be  applied  as  between  one  clause  in  a  will  and 

»  2  Sug.  Pow.  148 ;  note  to  Streatfield  Woolridge   v.   Woolridge,   Johnson,    63  ; 

V,   Streatfield,    I    Lead.   Gas.    Eq.    351 ;  Churchill  v.  Churchill,  L.  R.  6  Eq.  44 ; 

Whistler   v.  Webster,    2  Ves.,  Jr.    267  ;  2  Spence,  620 ;  2  Sug.  Pow.  148. 

Couttsv.  Ackworth,  L.  R  9Eq.  619.    See,  »  Wollaston  v.  King,  L.  R.  8  Eq.  165. 

also,  Blacket  V.  Lamb,  14  Beav.  482;  and  See  WalUnger  v,  WalUnger,  L.  R.  9  Eq. 

the  criticism  in  Snell's  Eq.  174.  301. 

«  In  re  Fowler's  Trust,  27  Beav.  362 ; 
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another  clause  in  the  same  will.^  Where  a  person  appoints  to 
the  object  of  the  power,  and  gives  him  a  legacy,  and  then  directs 
him  to  settle  the  appointed  property  on  persons  who  are  not  the 
objects  of  the  power,  a  case  of  election  is  not  raised,  unless  there 
is  a  clause  of  forfeiture  on  non-compliance  with  the  directions.* 

301.  It  was  stated  above,  that  one  of  the  two  requisites  neces- 
sary to  give  rise  to  a  case  of  election  was  that  the  donor  should 
give  property  of  his  own. 

This  may,  also,  be  illustrated  by  a  reference  to  the  execution 
of  powers.  If  A.  has  a  power  of  appointment  among  B.,  C,  and 
D.,  in  default  of  the  due  execution  of  which  B.  is  entitled  to 
take ;  and  A.  exercises  the  power  validly  as  to  B.,  but  invalidly 
as  to  C.  and  D. ;  B.  is,  nevertheless,  entitled  to  make  good  his 
claim  in  default  of  the  proper  execution ;  because  the  benefit 
that  he  receives  by  virtue  of  the  appointment  is  not  a  benefit 
fed  (so  to  speak)  out  of  property  belonging  to  A.,  but  is  derived 
from  that  in  which  A.  has  no  ownership,  but  only  a  power  of 
appointment.' 

302.  Nor  will  a  person  be  compelled  to  elect  unless  his  pro- 
perty is  attempted  to  be  disposed  of  by  the  testator.  Thus,  where 
a  testator  assumed  to  dispose  of  the  whole  of  a  fund  by  virtue  of 
a  power  in  a  settlement,  and  appointed  a  moiety  thereof  to  C, 
and  the  other  moiety  to  S.,  whose  wife  was  in  fact  entitled  to  a 
moiety  under  the  settlement,  and  S.'s  wife  subsequently  died, 
and  S.  administered  upon  her  estate,  it  was  held  that  there  was 
no  case  for  an  election,  because  the  gift,  under  the  will,  was  to 
him  in  his  own  right,  and  his  claim  adversely  to  the  will  was 
as  the  representative  of  his  wife;  in  other  words,  his  property 
was  not  attempted  to  be  disposed  of  by  the  gift  to  C* 

303.  The  doctrine  of  election  only  obtains  in  those  cases  in 
which  the  twofold  gift  is  made  by  the  same  instrument.  If,  there- 
fore, a  benefit  is  conferred  by  deed  upon  a  person  whose  property 
the  donor  afterwards  affects  to  dispose  of  by  will,  this  is  no  case 

^  Per  James,  V.  C,  in   WoUaston  v,  ^  Bristow  v.  Warde,  2  Ves.,  Jr.  336 ; 

King,  L.  R.  8  Eq.  174.  In  re  Fowler's  Trust,  27  Beav.  362. 

2  King  r.  King,  15  Irish  Ch.  479,  over-  *  Grissell  w.  Swinhoe,  L.  R.  7  Eq.  291. 

ruling  Moriarty  v.  Martin,  3   Irish  Ch.  See  Cooper  v.  Cooper,  L.  R.  6  Ch.  App. 

R.  26.  21,  and  Wilkinson  v.  Dent,  Id,  339. 
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of  election,  because  the  donee  is  not  called  upon  to  attack  and 
defend,  at  one  breath,  the  same  instrument. 

Evidence  dehors  the  instrument  is  not  admissible.^ 
It  is  immaterial  whether  the  testator  knew  that  the  property 
was  not  his  own,  or  conceived  it  to  be  his  own.  The  doctrine 
of  election  will  exist  in  either  case.^  Cases  of  no  little  diflSculty, 
however,  sometimes  arise  where  a  testator  assumes  to  deal  with 
property  in  which  he  has  but  a  limited  interest.  Where  he  has 
any  interest  at  all,  the  leaning  of  the  courts  is  towards  a  con- 
struction which  would  make  him  deal  only  with  that  to  which 
he  is  entitled,  and  not  with  that  over  which  he  had  no  disposing 
power,  inasmuch  as  every  testator  must  prima  facie  be  taken 
"  to  have  intended  to  dispose  only  of  what  he  had  power  to  dis- 
pose of,  and  in  order  to  raise  a  case  of  election,  it  must  be  clear 
that  there  was  an  intention  on  the  part  of  the  testator  to  dispose 
of  what  he  had  not  the  right  or  power  to  dispose  of."^  More- 
over, it  may  be  stated  generally  that  the  intention  to  raise  an 
election  must  be  a  clear  one ;  for  a  party  will  never  be  put  to  his 
election  upon  a  doubtful  construction.* 

304.  As  to  the  manner  in  which  an  election  may  be  made,  it 
may  be  either  by  some  decisive  act  by  which  the  party  may  be 
at  once  estopped  from  afterwards  setting  up  any  title  adverse 
to  the  disposition  to  which  he  has  thus  given  effect,*  or  by  some 
silent  acquiescence  in  the  changed  condition  of  things  upon  the 
faith  of  which  other  parties  have  acted  and  acquired  rights 
which  it  would  be  inequitable  afterwards  to  disturb.^    But  a 

»  Clementson  v,  Gandy,  1  Keen,  309;  376;  Hall  v.  Hall,  1  Bland,  130;  McEl- 

Stratton  v.  Best,  1  Ves.,  Jr.  285;  Hony-  fresh  r.  Schley,  2  Gill,  182;  Havens  r. 

wood  V,  Forster,  30  Beav.  14 ;   City  of  Sackett,  6  N.  Y.  865.     See,  also,  Blaket 

Philadelphia  v.  Davis,  1  Whart.  490;  Tim-  v.  Lamb,  14  Beay.  482;  where  the  court 

berlake  v.  Parish,  5  Dana,  345 ;  Miller  v.  refused  to  raise  an  election  from  mere 

Springer,  20  P.  F.  Sm.  273 ;  McGinnis  r.  precatory  words  which,  in  that  case,  were 

McGinnis,  1  Kelly,  496.     See,  however,  construed  not  to  be  imperative. 
Long  V.  Wier,  2  Rich.  Eq.  283.  6  See  SnelPs  Principles  of  Equity,  182. 

«  Whistler  w.  Webster,  2  Ves.,  Jr.  367  ;        ^  Tibbits    v.    Tibbits,    19   Ves.    656; 

Stephens  v.  Stephens,  1  De  G.  &  J.  62.  Worthington  v.  Wiginton,   20  Beav.  67. 

»  Wintour  v.  Clifton,  8  De  Q.  M.  &  G.  See  Spread  v.  Morgan,  11    H.    L.  Cas. 

641 ;  Shuttleworth  v.  Greaves,  4  My.  &  588;  Fulton  v.  Moore,  1  Casey,  468 ;  Up- 

Cr.    35;  Dummer  v.  Pitcher,  2    My.  &  shaw  v.  Upshaw,  2  Hen.  &  Munf.  381; 

Keen,  262.     See  Wilkinson  v.  Dent,  L.  R.  Caston  v.  Caston,  2  Rich.  Eq.  1 ;  Stark  v. 

C  Ch.  App.  339.  Hunton,   Saxt.   Ch.    216,   227  ;   Clay  v. 

4  Wilson  V,  Amy,  1  Dev.  &  Bat.  £q.  Hart,  7  Dana,  1. 
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bare  acquiescence,  without  a  deliberate  and  intelligent  choice 
made  under  a  full  knowledge  of  all  the  circumstances,  and  of 
the  party's  rights,  will  not  be  an  election.^ 

If  the  fact  of  election  is  doubtful,  it  may  be  sent  to  a  jury  for 
determination.* 

Parties  competent  to  make  an  election  must  usually  be  sui 
juris^  but  elections  may  sometimes  be  made  by  a  court  of  equity 
on  behalf  of  infants  and  married  women.* 

A  party  compelled  to  elect  is  entitled  to  know  the  value  of 
the  properties  previous  to  election  ;*  and  may  file  a  bill  to  have 
all  necessary  accounts  taken.* 

305.  It  was  at  one  time  doubted  whether  the  consequences  of 
an  election,  adverse  to  the  will  of  the  donor,  were  to  be  measure^ 
by  the  theory  of  forfeiture,  or  by  that  of  compensation ;  that  is 
to  say,  whether  the  gift  was  absolutely  forfeited  by  the  refractory 
donee  for  the  benefit  of  the  disappointed  beneficiary,  or  whether 
the  donee  was  only  obliged  to  make  good  the  other  gift  to  the 
extent  of  its  value. 

The  law  is  now  settled  in  favor  of  the  doctrine  of  compensa- 
tion .• 

306.  It  was  said  by  Sir  Wm.  Grant,  in  Kidney  v,  Coussmaker,^ 
that  the  doctrine  of  election  did  not  apply  in  the  case  of  a 
creditor.  This  dictum  is  true  enough  if  confined  only  to  those 
cases  in  which  property  is  charged  by  will  with  debts ;  for  in  such 
a  case  the  creditor  may  claim  the  benefit  of  the  charge,  and  still 
seek  satisfaction  of  his  debt  out  of  other  assets.  But  the  rule 
is,  nevertheless,  not  of  universal  application ;  for  it  has  been  de- 
cided that  where  a  creditor  decisively  acquiesces  in  a  certain 
disposition  of  the  debtor's  property,  he  will  not  be  allowed  to 

*  Duncan  v,  Duncan,  2  Yeates,  802 ;  *  Bojnton  v,  Boynton,  1  Bro.  C.  C.  445  ; 

Snelgrove  v,  Snelgrove,  4  Desaus.  274 ;  Buttrioke  v.  Brodhurst,  8  Bro.  C.  C.  88 ; 

1  Lead.  Cas.  Eq.  419  (Am.  note).  Kreieer's  Appeal,  19  P.  F.  Sm.  200.    See, 

s  Roundel  v.  Currer,  2  Bro.  G.  G.  67 ;  however,  Douglas  t^.  Douglas,  L.  R.  12 

1  Swanst.  383,  n.  Eq.  637. 

»  Davis  V.  Page,  9  Ves.  850;  Barrow  ^  Buttrioke  v.  Brodhurst,  8  Bro.  C.  C. 

t;.  Barrow,  4  K.  &  J.  409;   Willoughby  v.  88 ;  1  Ves.,  Jr.  171. 

Middleton,  2  J.  &  H.  344;   Addison  v.  *  Spread  v.  Morgan,   11   H.   L.   Cas. 

Bowie,  2  Bland,  606;  Streatfieldv.Streat-  688;    Key  v.   Griffin,   1   Rich.  Eq.   67; 

field,  Cas.  Temp.  Talbot,  176;    1  Lead.  Stump  t>.  Findlay,  2  Rawle,  174. 

Cas  Eq.  833.  f  12  Ves.  186. 
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enforce  the  collection  of  his  debt  by  proceedings  by  which  that 
disposition  may  be  violated.  Thus,  if  a  creditor  accepts  a 
dividend  under  an  assignment  for  the  benefit  of  creditors,  he 
will  not  afterwards  be  allowed  to  avoid  that  assignment  in  order 
to  render  the  assets  covered  thereby  liable  to  execution  for  his 
debt.i 
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307.  By  Equitable  Conversion  is  meant  a  change  of  property 
from  real  into  personal,  or  from  personal  into  real,  not  actually 
taking  place,  but  presumed  to  exist  only  by  construction  or  in- 
tendment of  equity.  "  Nothing"  (it  has  been  said)  "  is  better 
established  than  this  principle,  that  money  directed  to  be  em- 
ployed in  the  purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species  of  pro- 
perty into  which  they  are  directed  to  be  converted,  and  this  in 
whatever  manner  the  direction  is  given,  whether  by  will  or  by 
way  of  contract,  marriage  articles,  settlement,  or  otherwise ;  and 
whether  the  money  is  actually  deposited,  or  only  covenanted  to 


»  Adlum  V.  Yard,  1  Rawle,  163;  Perry  on  Trusts,  J  596. 
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be  paid,  whether  the  land  is  actually  conveyed  or  only  agreed 
to  be  conveyed,  the  owner  of  the  fund,  or  the  contracting 
parties  may  make  land  money  or  money  land."^  By  this  and 
similar  declarations,  the  judges  do  not  mean  to  assert  a  solemn 
piece  of  legal  juggling  without  any  foundation  of  common 
sense ;  but  simply  to  lay  down  the  practical  doctrine  that  for 
certain  purposes  of  devolution  and  transfer,  and  in  order  that 
the  rights  of  parties  may  be  enforced  and  preserved,  it  is  some- 
times necessary  to  regard  property  as  subject  to  the  rules  appli- 
cable to  it  in  its  changed  and  not  in  its  original  state,  although 
the  change  may  not  have  actually  taken  place. 

308.  The  case  just  cited^  is  an  excellent  illustration  of  the 
general  nature  of  this  doctrine.  There  F.  made  his  will,  by 
which  he  devised  real  estate  to  trustees  in  trust  (after  his  widow's 
death),  to  sell  the  same  and  divide  the  proceeds  between  his  son 
and  daughter.  The  son  and  daughter  both  died  in  the  lifetime 
of  the  widow,  who,  as  her  son's  next  of  kin,  became  entitled 
to  the  property  if  it  were  to  be  considered  as  personalty.  After 
her  death  a  bill  was  filed  by  the  son's  heir-at-law,  claiming  the 
property  as  real  estate.  It  will  be  observed  that  the  question 
then  fairly  arose  whether  the  devolution  of  the  property,  after 
the  death  of  the  original  testator,  was  to  be  governed  by  the 
rules  which  were  applicable  to  it  in  its  existing  condition  as 
realty,  or  by  the  rules  which  would  control  it  in  the  condition 
into  which  it  was  directed  to  be  changed — viz.,  personalty ;  in 
the  former  case  it  would  go  to  the  son's  heir ;  in  the  latter,  to 
the  personal  representative  of  the  widow.  The  question  was 
decided  in  favor  of  the  personal  representative  of  the  widow, 
upon  the  theory  (already  quoted)  stated  by  the  Master  of  the 
Rolls. 

«  By  Sir   Thomas  Sewell,   M.    R.,   in  v.  Gally's   Exrs.,   1  P.   F.    Smith,   509; 

Fletcher  v.  Ashburner,  1  Bro.  C.  C.  497.  Tazewell  v.  Smith,  1  Rand.  318  ;  Pratt  v. 

This  is  the  leading  authority  on  this  sub-  Taliaferro,  3  Leigh,  419;  Smith  v.  Mo- 

ject.     See  1  Lead.  Cas.  Eq.  619.      See,  Crary,  3  Ired.  Eq.  204;  Ex  parte  Mc^ee, 

also,    Craig   v.    Leslie,   3    Wheat.   663;  63  N.  Carolina,  332;  Tayloe  W.Johnson, 

Peter  v.  Beverly,  10  Peters,  532;   Tay-  Id.  381;  Scudder  w.  Vanarsdale,  2  Beas. 

lor  V.  Benham,  5  How.  233;  Lorillard  v.  109;  Thomas  v.  Wood,  1  Maryl.  Oh.  296; 

Coster,  5  Paige  Ch.  172;  Kane  v.  Gott,  Lynn  v.  Gephart,  27  Maryl.  663;  Collins 

24  Wend.  641;  Allison  V.  Wilson,  13  Serg.  v.    Champ's    Heirs,    15    B.    Mon.     118; 

&  R.  330;  Morrow  v.  Brenizer,  2  Rawle,  Green  v.  Johnsen,  4  Bush,  167 ;  Rinebart 

185;   Burrw.  Sim,  1  Whart.  252;    Park-  v.  Harrison,  Baldw.  C.  C.  177. 
in8on*8  Appeal,  8  Casey,  455 ;  Brolasky         «  Fletcher  v,  Ashburner  (supra). 
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309.  Conversion  may  arise  not  only  under  a  trust  (of  which 
an  illustration  has  just  been  given),  but  also  under  settlements 
and  other  instruments  inter  vivos.  Where  (for  example)  a 
binding  contract  is  made  for  the  sale  of  land,  from  that  instant 
a  conversion  takes  place.^  The  purchaser  is  regarded  for  many 
purposes  as  the  owner  of  the  land,  and  the  rights  of  parties 
claiming  under  him  are  determined  by  the  rules  which  govern 
the  devolution  of  realty.  If  the  purchaser  dies  before  convey- 
ance, his  heir  will  take  the  land,  and  the  executor  will  be  obliged 
to  pay  the  purchase-money.^ 

310.  Bearing  in  mind  the  twofold  manner  (by  trust  and  by 
contract)  by  which  conversion  may  take  place,  the  next  points 
for  consideration  are,  first,  what  language  is  necessary  to  eftect  a 
conversion  ;  secondly,  the  general  effects  of  the  conversion ;  and 
thirdly,  the  time  from  which  the  conversion  takes  place.' 

As  to  the  first  point,  it  may  be  stated,  in  general  terms,  that 
in  order  to  effect  a  conversion  the  direction  to  convert  in  a  trust 
must  be  couched  in  imperative  language,  and  that  in  a  contract 
the  agreement  must  be  binding. 

The  general  rule  that  the  duty  to  convert  must  be  imperative, 
and  not  left  to  the  mere  option  of  the  executors  or  trustees,  has 
been  recognized  and  enforced  in  many  cases  both  in  England  and 
» in  this  country.  Thus  a  conveyance  to  trustees  to  pay  an  annuity 
out  of  the  rents  of  certain  real  estate,  or  to  sell,  was  held  not  to 
work  a  conversion,  because  it  was  not  imperative  on  the  trustees 
to  exercise  the  power.*  Many  other  authorities, to  the  same 
effect  are  to  be  found.* 

311.  This  imperative  character  may  be  impressed  upon  the 
trust  in  at  least  two  well  recognized  ways :  either,  first,  by  the 

i  Sogden,  V.  and  P.  176.  266;  In  re  Ibbitson,  L.  R.  7  Eq.   226; 

s  See  Att.  Gen.  v.  Bninning,  8  H.  L.  Bourne  v.  Bourne,  2  Hare,  86;  De  Beau- 

Gas.  243;  Griffith  v.  Beecher,  10  Barb.  Toir  v,  De  Beau  voir,  3  H.  L.  Gas.  648; 

432;  Rose  v.  Jessup,  7  Harris  (Pa.),  280;  Green  way  v.  Greenway,  2  De  G.  F.  &  J. 

Naglee  v.    Ingersoll,  7  Barr,  186.     The  128;  Dominick  v.  Michael,  4  Sandf.  S.  G. 

rights  of  the  creditors  of  the  vendor  are  374 ;  Pratt  v,  Taliaferro,  8  Leigh.  419  ; 

not  affected  by  the  conyersion.     Leiper's  Montgomery  v.  Milliken,  1  Sm.  &  Marsh. 

Ezrs.  V.  Irvine,  2  Gasey,  64.    See  Leiper's  Gh.  495  ;  Gook  v.  Gook,  6  G.  £.  Green, 

Appeal,  11  Gasey,  420.  376 ;  Anewalt's  Appeal,  6  Wright  (Pa.), 

s  See  Snell's  Principles  of  Equity,  140.  414  ;  Ghew  v.  Nicklin,  9  Id.  84;  Phelps' 

<  Bleight  V.  The  Bank,  10  Barr,  181.  Exer.  v.  Pond,  23  N.  Y.  89. 

*  See  Gurling  v.    May,    cited   8   Atk. 
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use  of  direct  words  of  command,  or,  secondly,  by  a  disposition 
of  the  property  on  such  limitations  as  necessitate  a  change. 

If  a  testator  devises  land  to  be  sold,  or  orders  or  directs  that  the 
same  shall  be  sold,  it  is  obvious  that  it  is  the  imperative  duty 
of  the  trustees  to  make  the  sale.  They  have  no  discretion  in 
the  matter.  They  are  simply  to  turn  the  real  estate  into  per- 
sonalty, and  to  apply  the  money  thus  realized  to  the  purpose 
designated  in  the  will.    This  is  the  plainest  case  of  conversion. 

Another  case,  almost  as  plain,  is  where  the  testator  has  not 
imperatively  ordered  a  sale,  but  has  given  a  power  to  convert 
coupled  with  such  directions  as  to  the  ulterior  settlement  of  the 
property  in  its  changed  condition,  as  to  render  it  impossible  to 
carry  out  the  will  without  making  the  conversion.  Thus,  if  a 
man  were  to  give  a  power  to  trustees  to  invest  money  in  land, 
and  were  to  prescribe  such  subsequent  limitations  as  could  only 
be  carried  out  if  the  subject  matter  were  realty,  a  conversion 
must  necessarily  be  intended,  otherwise  the  limitations  would 
fail.^ 

312.  The  doctrine  of  conversion  is  not  confined  to  those  testa- 
mentary dispositions  only  in  which  imperative  words  are  used 
or  wherein  limitations,  which  can  only  be  effectuated  by  a  con- 
version, exist.  It  is  to  be  applied  to  all  those  cases  in  which  a 
general  intention  of  the  testator  is  sufficiently  manifested  to  give 
the  property  to  the  donee  in  a  condition  different  from  that  in 
which  it  exists  at  the  time  when  the  will  goes  into  effect.*  The 
question  always  is,  did  the  testator  intend  to  give  money  or  to 
give  land,  and  has  that  intention  been  sufficiently  expressed. 
Once  arrive  at  the  intention,  by  proper  rules  of  interpretation, 
and  the  property  will  then  be  considered  as  impressed  with  that 
character  which  the  testator  designed  it  should  bear  when  it 

1  Earlomv.  Saanders,  Ambler,  241.  See  5  Beav.  22;  12  CI.  &  Fin.  120;  OrievesoQ  v. 

Atwell  V.  Atwell,  L.  R.  13  Eq.  23  ;  also  Kirsopp,  2  Keen,  658  ;  Coraick  v.  Pearce, 

the  opinion  of  Lord  Cottenham  in  Cook-  7   Hare,  477 ;  Mower  v.  Orr,  Id.  473 ; 

Bon  V,  Cookson,  12  CI.  &  Fin.  145.  Qreenway  v,  Qreenwaj,  1  Qifif.  181.     It 

*  See  Snell's  Principles  of  Equity,  142  ;  is  the  duty  to  convert  which  creates  the 

Bogert  v.  Hertell,  4  Hill,  492;  Smith  v.  equitable  change;  Thornton  v.  Hawlej, 

Tazewell,  1    Randolph,    313;    Stagg  v.  10  Ves.  129;  Taylor  v.  Taylor,  3  De  G. 

Johnson,   1  Comstock,  206;   Cowley  v.  M.  &G.  190;  Robinson  v.  The  Goyernors, 

Hartsonge,  1  Dow.  361 ;  Cookson  v,  Reay,  10  Hare,  19. 
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reached  the  hands  of  the  beneficiary.^    While  a  discretion  in  the 
trustees,  as  to  whether  a  sale  shall  or  shall  not  take  place,  will  of 
course  prevent  a  conversion,  yet  a  mere  discretion  as  to  the  time 
or  manner  of  sale  will  not  hinder  a  conversion.^ 

313.  As,  where  the  conversion  arises  under  a  trust,  imperative 
words  (or  equivalent  provisions)  are  required  to  create  it;  so, 
also,  where  the  conversion  is  claimed  to  have  taken  place  by 
virtue  of  a  contract^  it  is  necessary,  as  a  general  rule,  that  the 
contract  be  binding.  The  question  always  is,  whether  the 
vendor  or  purchaser  (as  the  case  might  be)  at  the  time  of  his 
death  was  either  absolutely  or  contingently  under  such  an 
agreement  as  equity  would  enforce  against  him.'  The  rule  is 
not  altered  by  anything  happening  after  the  death  of  the  pur- 
chaser by  which  the  binding  character  of  the  contract  could  be 
affected,^  nor  by  the  circumstance  that  the  purchase  is  entirely 
at  the  option  of  the  vendee.* 

314.  The  next  subject  for  consideration  is  the  general  effects 
or  results  of  the  conversion.  Generally  speaking,  the  court  car- 
ries out  the  principle  of  conversion  in  all  its  consequences.^ 
Thus  money  directed  to  be  turned  into  land  descends  to  the 
heir;  and  land  directed  to  be  converted  into  money  goes  to  per- 
sonal representatives  •/  money  belonging  to  a  married  woman 
which  is  directed  to  be  converted  into  land  is  liable  to  the  hus- 
band's curtesy ;®  an  alien,  though  incapable  of  taking  land  for 
his  own  benefit,  can  take  the  proceeds  of  land  directed  to  be 

1  Morrow  v,  Brcnizer,  2  Rawle,  186 ;  *  Dart  on  Vendors,  246 ;  1  Lead.  Gas. 

Wurts  V.  Page,  4  C.  E.  Green,  365.  Eq.  843  ;  Hudson  v.  Cook,  L.  R.  13  Eq. 

<  Stagg  V.  Jackson,  1  Comstock,  206;  417. 

Tazewell  v.    Smith,  1  Rand.  818.     See,  *  Dart  on  Vendors,  230;  Collingwood 

however,  Christler  v.  Meddis,  6  B.  Moor.  v.  Row,  8  Jur.  N.  S.  736  ;  Kerr  v.  Day, 

35.  2  Harris  (Penna.),  114;  Lawes  v.  Ben* 

5  Dart  on  Vendors,  238  (4th  ed.);  Gar-  nett,  1  Cox,  167. 

nett  V.  Acton,  28  Beav,  333 ;  1  Lead.  Cas.  «  2  Spence  Eq.  264. 

Eq.  843  ;  note  to  Fletcher  v.  Ashbumer.  f  SnelPs    Principles   of   Equity,   148; 

See,  however,  the  case  of  Frayne  v.  Tay-  Scudamore  r.  Scudamore,  Prec.  Oh.  543 ; 

lor,  33  L.  J.  Ch.  (N.  S.)  228,  where  an  Ashby  v.  Palmer,  1  Mer.  296;  Elliott  v. 

heir  of  a  vendor  elected  to  carry  out  the  Fisher,  12  Sim.  505 ;  Warts  v.  Page,  4 

parol  contract  of  his  ancestor,  and  it  was  0.  E.  Green,  365. 

held  that  a  conversion  had  taken  place,  <  Sweetapple  v.  Bindon,  2  Vern.  536. 
and  that  the  proceeds  should  go  to  the 
personal  estate  of  the  ancestor. 
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sold  ;^  and  in  many  other  eases  the  enjoyment  of  property  will 
be  determined  by  the  rules  applicable  to  it  in  its  changed,  and 
not  its  original  state.* 

But  it  must  not  be  supposed  that  for  all  purposes  the  property 
is  to  be  treated  as  in  its  converted  state.  The  notional  conver- 
sion is  not  equivalent  to  a  real  conversion.  Thus  in  Franks  v, 
BoUans^  it  was  held  that  where  there  was  a  notional  conversion 
of  realty  into  personalty,  the  husband  of  a  woman  beneficially 
entitled  could  not  dispose  of  his  wife's  interest  by  the  same 
means  by  which  he  could  dispose  of  her  actual  personal  property ; 
and  in  Brook  v,  Badley^  it  was  held  that  the  interest  of  a  person 
entitled  to  a  portion  of  the  proceeds  of  land  directed  to  be  sold 
was  to  be  considered  as  realty,  so  far  as  his  capacity  to  make  a 
valid  gift  to  a  charity  was  concerned.  "The  estate,"  said 
Cairns,  L.  J.,  in  the  case  last  cited,  "  is  in  the  hands  of  the 
trustees,  not  for  the  benefit  of  those  trustees,  but  for  the  benefit 
of  the  four  persons  between  whom  the  proceeds  of  the*  estate 
are  to  be  divided  when  the  sale  takes  place.  It  may  very  well 
be  that  no  one  of  these  four  persons  could  insist  upon  entering 
on  the  land,  or  taking  the  land,  or  enjoying  the  land  qud  land  ; 
and  it  may  very  well  be  that  the  only  method  for  each  one  of 
them  to  make  his  enjoyment  of  the  land  productive,  is  by  coming 
to  the  court  and  applying  to  have  the  sale  carried  into  execution  ; 
but,  nevertheless,  the  interest  of  each  one  of  them  is,  in  my 
opinion,  an  interest  in  the  land,  and  it  would  be  right  to  say  in 
equity  that  the  land  does  not  belong  to  the  trustees,  but  to  the 
four  persons  between  whom  the  proceeds  are  to  be  divided."^ 


I  Craig  V.  Leslie,  3  Wheat.  563 ;  Du 
Hourmelin  v.  Sheldon,  1  Beav.  79 ;  4 
My.  &  Cr.  525. 

s  See  Earlom  v,  Saunders,  Ambl.  241. 

»  L.  R.  3  Ch.  App.  718.    In  Oldham  v. 


coart  alone  views  it  in  the  light  of  a  real 
estate  ;  and,  therefore,  this  court  can  act 
upon  its  own  creature,  and  do  what  a 
fine  at  common  law  can  upon  land ;" 
which  shows  that  the  doctrine  of  couver- 


Hughes,  2  Atk.  452,  Lord  Hardwicke,  in  sion   in   equity  is   purely   notional,    and 

speaking  of  the  power  of  a  feme  covert  to  that  the  property  is  to  be  treated,  as  if 

bind  money,  articled  to  be  laid  out  in  in  its  changed  condition,  only  for  certain 

land,  by  her  consent  in  court,  with  the  purposes.     See,  however,  Siter  v.  McC)a> 

same  effect  as  she  could  the  land  Itself  by  nachan,  2  Qrat.  280. 

a  fine   at  law,  remarked   that  **at  law  *  L.  R.  8  Ch.  App.  674.     See,  also,  De 

money  so  articled  to  be  laid  out  in  land  Lancey  v.  Reg.,  L.  R.  7  Ex.  140. 

is  considered  barely  as  money  until  an  ^  Brook  v,  Badley,  L.  R.  3  Ch.  App. 

actual  investiture,  and  the  equity  of  this  674. 
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315.  Another  very  important  qualification  of  the  general 
effect  of  a  conversion  is  that  the  conversion  is  limited  to  the  pur- 
pose of  the  donor ;  and  that,  therefore,  in  the  event  of  a  failure 
of  the  purpose,  the  property  will  devolve  according  to  its  original' 
character. 

When  the  purpose  of  the  conversion  totally  fails,  the  rule  is 
quite  simple.  Where  a  conversion  is  directed  or  contracted, 
whether  by  will,  or  by  settlement  or  other  instrument  inter 
vivos  ^  whether  of  money  into  land,  or  of  land  into  money,  if  the 
objects  and  purposes  of  that  conversion  have  totally  failed  before 
the  instrument  directing  the  conversion  comes  into  operation, 
no  conversion  will  take  place ;  but  the  property  so  directed  or 
contracted  to  be  converted  will  remain  in  its  original  state,  or 
rather,  will  result  to  the  testator  or  settlor  with  its  original  form 
unchanged.^  Vice-Chancellor  Wood,  in  speaking  of  the  convey- 
ance in  Clarke  v.  Franklin,^  said :  "  So  here,  if,  at  the  moment 
when  the  grantor  put  his  hand  to  this  deed,  the  purpose  for 
which  conversion  was  directed  had  failed — for  instance,  if  he  had 
given  all  the  proceeds  instead  of  a  part  to  charitable  purposes, 
BO  that  the  property  would  have  been  at  home  in  his  lifetime — 
the  court  would  have  regarded  it  as  if  no  conversion  had  been 
directed,  and  the  property  would  have  resulted  to  the  grantor 
as  real  estate." 

Turning  now  to  cases  of  a  partial  failure  of  the  objects  of  the 
conversion,  the  questions  become,  perhaps,  a  little  more  difficult 
and  complicated.  Taking  into  consideration,  in  the  first  place, 
conversions  by  wills,  the  general  rule  as  to  the  case  of  land  con- 
verted into  personalty  would  seem  to  be,  that  where  there  is  a 
partial  failure,  the  undisposed  of  surplus  will  result  to  the  heir; 
and,  moreover,  that  where  it  is  necessary  to  sell  the  land  for  the 
purposes  of  the  trust,  the  surplus  belongs  to  the  heir  as  money  and 
not  as  land,  and  will  therefore  go  to  his  personal  representatives, 
even  though  the  land  may  not  have  been  sold  during  his  lifetime.* 

1  See  Hill  on  Trustees,  127,  128,  and  >  4  K.  &  J.  257.    See,  also,  Smith  v. 

notes ;   Smith  v.  McCrary,  8  Ired.  Eq.  Claxton,  4  Mad.  492. 

204 ;  Commonwealth  v.  Martin,  5  Mnnf.  ^  Ackroyd  v,  Smithson,  1  Bro.  G.  G. 

117;  Morrow  V.  Brenizer,  2  Rawle,  185;  503;    Smith   v,   Claxton,   4  Mad.   492; 

Slocum  V.  Slocum,  4  Edw.  Ch.  618.  Wright  v.  Wright,  16  Ves.  188;  Wall  v. 

s  Snell'B  Principles  of  Equity,  149.  Colshead,  2  De  Q.  &  J.  688 ;  Snell's  Prin. 
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316.  The  leading  authority  upon  the  general  proposition,  that 
where  there  is  a  partial  failure  there  will  be  a  resulting  trust  for 
the  heir  and  not  for  the  personal  representatives  of  the  testator, 
is  Ackroyd  v,  Smithson,  well  known  for  the  celebrated  argument 
of  Lord  Eldon,  then  Mr.  Scott,  who  was  counsel  in  the  case  ;^ 
while  the  character  in  which  the  property  goes  to  the  heir  is 
well  explained  in  Smith  v,  Claxton.* 

"  Where  a  devisor"  (it  was  there  said)  "  directs  his  land  to  be 
sold,  and  the  produce  divided  between  A.  and  B.,  the  obvious 
purpose  of  the  testator  is  that  there  shall  be  a  sale  for  the  con- 
venience of  division,  and  A.  and  B.  take  their  several  interests 
as  money  and  not  land.  So  if  A.  dies  in  the  lifetime  of  the 
devisor,  and  the  heir  stands  in  his  place,  the  purpose  of  the 
devisor  that  there  shall  be  a  sale  for  the  convenience  of  division 
still  applies,  and  the  heir  will  take  the  share  of  A.,  as  A.  would 
have  taken  it  as  money  and  not  land.  But  suppose  A.  and  B. 
both  to  die  in  the  lifetime  of  the  devisor,  and  the  whole  interest 
in  the  land  descends  to  the  heir ;  the  question  would  then  be 
whether  the  devisor  can  be  considered  as  having  expressed  any 
purpose  of  sale  applicable  to  that  event,  so  as  to  give  the  interest 
of  the  heir  the  quality  of  money.  The  obvious  purpose  of  the 
devisor  being  that  there  should  be  a  sale  for  the  convenience  of 
division  between  his  devisees,  that  purpose  could  have  no  appli- 
cation to  a  case  in  which  the  devise  wholly  failed,  and  the  heir 
would,  therefore,  take  the  whole  interest  as  land." 

Passing  now  to  the  case  of  money  directed  to  be  laid  out  in 
land,  the  rule  is  that  (following  Ackroyd  v.  Smithson)  the  sur- 
plus occasioned  by  a  partial  failure  will  result  to  the  personal 
representatives  of  the  testator,^  but  that  (departing  from  Smith 
V.  Claxton)  the  personal  representatives  will  take  it  in  its  origi- 
nal form  of  personalty,  and  not  in  its  converted  form  of  realty.^ 
The  reason  for  applying  the  principle  of  Ackroyd  v,  Smithson 
to  the  cases  of  conversion  from  personalty  into  realty  is  obvious ; 

of  Eq.  153;  Lindsay  v.  Pleasants,  4  Ired.  <  4  Mad.  492.    See,  also,  Newby  v. 
Eq.   820 ;    Wood   v.  Cone,  7  Paige  Ch.  Skinner,  1  Dev.  &  Bat.  Eq.  488 ;  Bagster 
471;  North  v.  Valk,  Dudle/s  Eq.  212;  v.  Fackerell,  26  Beav.  469;  Wall  v.  Cols- 
Wright  V.  Trustees  of  Meth.  Epis.  Charch,  head,  2  De  G.  &  J.  683. 
Hoffman,  202.  >  Cogan  v.  Stephens,  I  Bear.  482,  n. 

1  1  Bro.  C.  C.  503 ;  1  Lead.  Cas.  Eq.  <  Reynolds  v.  Qodlee,  Johns.  536,  588 ; 

872.  Hawley  v.  James,  5  Paige  Ch.  318. 
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by  80  doing  uniformity  in  the  law  is  secured,  and  no  just  ground 
for  making  any  distinction  exists.^  The  reason  for  refusing  to 
apply  the  rule  in  Smith  v.  Claxton  to  the  case  of  a  conversion 
from  personalty  into  realty,  is  simply  because,  as  the  surplus 
goes  to  the  executor,  it  7nust  go  as  personalty  ;  for  "  whatever  he 
gets  in  qua  executor  he  must  hold  as  personalty. "^ 

317.  In  England  the  tendency  which  exists  to  favor  the  heir 
has  led  the  courts  to  draw  a  distinction  between  those  cases  in 
which  there  has  been  an  intention  to  convert  "out  and  out" 
(as  it  is  termed),  and  those  in  which  there  is  an  intention  to 
convert  only  for  the  purposes  of  the  will ;  in  the  former  case 
the  heir  will  be  excluded,  in  the  latter  he  will  take.  The  rule 
upon  this  subject  has  been  stated  to  be  "  that  unless  the  testator 
has  sufficiently  declared  his  intention  not  only  that  the  realty 
shall  be  converted  into  personalty  for  the  purposes  of  the  willy 
but  further,  that  the  produce  of  the  real  estate  shall  be  taken  as 
personalty,  whether  such  purposes  take  effect  or  not,  so  much  of 
the  real  estate  or  produce  thereof  as  is  not  effectually  disposed 
of  by  the  will  at  the  time  of  the  testator's  death  (whether  from 
the  silence  or  inefficiency  of  the  will  itself,  or  from  subsequent 
lapse),  will  result  to  the  heir.  But  every  conversion,  however 
absolute  in  its  terms,  will  be  deemed  a  conversion  for  the  pur- 
poses of  the  will  only,  unless  the  testator  distinctly  indicates  an 
intention  that  it  is,  on  the  failure  of  those  purposes,  to  prevail 
as  between  the  persons  on  whom  the  law  casts  the  real  and 
personal  property  of  an  intestate,  namely,  the  heir  and  next  of 
kin."^  To  such  an  extent  has  this  doctrine  been  carried  in  Eng- 
land that  in  Fitch  v.  Weber  it  was  held  that  the  right  of  the 
heir  was  not  defeated  by  an  express  declaration  in  the  will,  that 
the  fund  should  be  considered  a  personal  fund,  and  should  in  no 
case  lapse  or  result  for  his  bejiefit.* 

1    See   remarks  of    Lord  Cottenham,  Barrs  v.  Fewkes,  2  Hen.  &  M.  60;  and 

-when  Master  of  the  Rolls,  in  Cogan  v.  on  rehearing,  11  Jnr.  N.  S.  669;  Nagle's 

Stephens,  1  Beav.  482,  n.  Appeal,  1  Harris  (Pa.)*  260,  264;  Bed- 

»    Reynolds    v.    Godlee,    Johns.    536,  ford  v,  Bedford,  35  Beav.  584;  note  to 

583,  per  Vice-Chancellor  Wood.  Ackroyd  v,  Smithson,  1  Lead.  Cas.  Eq. 

*  Mr.  Cox*8  note  to  Cruse  v.  Barley,  889. 

S  P.  Wms.  22 ;  1  Jarm.  on  Wills,  530 ;  *  Q  Hare,  145.    See  De  Beauvoir  v.  De 

Amphlett  v.  Parke,  2  Russ.  &  My.  221 ;  Beauvoir,  3  H.  L.  Cas.  524,  for  an  illus- 

Taylor  v.  Taylor,  8  De  G.  M.  &  G.  190  ;  tration  of  the  extent  to  which  the  heir  is 

Robinson  v.  The  GoYemors,  10  Hare,  19  ;  favored  in  England. 
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318.  In  the  United  States  the  rule  under  consideration  has  not 
received  a  construction  so  favorable  to  the  heir.  In  Craig  v. 
Leslie,  it  was  said  to  be  settled, "  that,  if  the  intent  of  the  testa- 
tor appears  to  have  been  to  stamp  upon  the  proceeds  of  the  land 
described  to  be  sold  the  quality  of  personalty  not  only  to  sub- 
serve the  particular  purposes  of  the  will,  but  to  all  intents,  the 
claim  of  the  heir-at-law  to  a  resulting  trust  is  defeated,  and  the 
estate  is  considered  to  be  personal."^  It  was  accordingly  held 
that  the  blending  of  the  proceeds  of  the  realty  with  the  person- 
alty, so  as  to  form  a  common  fund,  for  all  the  purposes  of  the 
will,  though  it  should  happen  that  some  of  them  fail,  will 
render  the  conversion  absolute.^ 

319.  Having  considered  the  cases  of  the  failure  of  the  pur- 
poses of  a  conversion  in  wills ^  it  will  be  proper  to  say  a  few 
words  upon  the  same  subject  in  cases  under  settlements  or  other 
instruments  inter  vivos.  In  such  cases  the  rule  is  the  same 
whether  land  is  to  be  converted  into  money  or  money  into  land  ;^ 
the  surplus  results  always  to  the  settlor  in  its  converted,  not  in 
its  original  form.*  The  reason  of  the  distinction,  in  this  respect, 
between  conversions  under  wills  and  those  under  conveyances 
inter  vivos^  is  because  in  the  latter  cases  the  instrument  takes 
effect  upon  its  delivery,  and  therefore  the  deed  operates  simply 
as  a  declaration  on  the  part  of  the  settlor,  "  from  the  time  I  put 
ray  hand  to  this  deed,  I  limit  so  much  of  this  property  to  my- 
self as  personal  property."  * 

320.  Having  noticed  the  general  effects  and  purposes  of  a  con- 
version, the  next  subject  for  consideration  is  the  time  as  from 
which  the  conversion  is  supposed  to  take  place. 

The  general  rule  is  that  in  the  case  of  a  will,  the  conversion 
takes  place  from  the  death  of  the  testator;  in  the  case  of  a  deed, 
it  takes  place  from  the  date  of  the  delivery  of  the  deed. 

This  rule,  so  far  as  it  concerns  deeds,  is  well  illustrated  by  the 
case  of  Clarke  v.  Franklin.*  There  the  trust  was  (after  the 
determination  of  the  life  estate  of  the  settlor)  to  sell  certain  real 
estate,  and  apply  the  proceeds  first  to  making  payments  to  cer- 

>  8  Wheat.  568.  «  Clarke  v.  Franklin,  4  K.  &  J.  263. 

*  Id,     See,  also,  Burr  v.  Sim,  1  Whart.  *  Id. 

252;  Morrow  v.  Brenizer,  2  Rawle,  185.  6  4  K.  &  J.  257. 
»  Snell's  Principles  of  Equity,  157. 
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tain  persons  who  should  then  be  living,  and  the  residue  to  a 
charity.  The  charitable  gift  was  void,  and  the  question  was 
whether  the  residue  resulted  to  the  heir  or  the  next  of  kin  of 
the  settlor ;  and  this  depended,  of  course,  upon  the  time  as  from 
which  the  conversion  was  to  be  considered  as  taking  place.  If 
the  conversion  took  place  immediately  upon  the  delivery  of  the 
deed  of  settlement,  then  the  residue  would  result  to  the  settlor 
at  once  as  personalty,  and  would  on  his  death  go  to  his  next 
of  kin ;  but  if,  on  the  other  hand,  the  conversion  did  not  take 
place  until  the  time  when  the  sale  was  (by  the  terms  of  the  trust) 
to  take  place,  viz.,  after  the  settlor's  death,  then  in  the  interim 
the  property  continued  to  be  real  estate,  and  descended  as  such 
to  the  heir  of  the  settlor.  Vice-Chancellor  Wood  decided  in 
favor  of  the  personal  representatives  of  the  settlor ;  or,  in  other 
words,  that  the  conversion  had  taken  place  as  of  the  date  of  the 
delivery  of  the  deed. 

But  this  rule  does  not  apply  to  the  case  of  a  mortgage  with  a 
power  of  sale ;  for  the  intention  of  the  mortgagor  cannot  be  pre- 
sumed to  be  to  work  an  immediate  conversion,  but  only  to  raise 
money.  Where,  therefore,  the  mortgaged  estate  was  sold,  after 
the  death  of  the  mortgagor,  it  was  held  that  the  surplus,  after 
paying  the  mortgage  debt,  went  to  the  heir  of  the  mortgagor, 
because  the  equity  of  redemption  had  descended  to  him.^ 

321.  It  has  been  already  observed  that  a  contract  of  sale,  which 
is  binding  on  the  vendor,  will  work  a  conversion,  although  the 
purchase  is  at  the  option  of  the  vendee.^  When  the  option  is 
exercised  the  conversion  takes  place,  and  it  will  then  relate  back 
to  the  date  of  the  contract,  and  the  property  will  be  considered 
as  converted  from  that  time.*  If  the  option  is  exercised  after 
the  death  of  the  vendor,  and  he  has  made  no  specific  devise  of 
the  property,  the  purchase-money  will  go  to  his  personal  repre- 
sentatives generally ;  but  if  he  has  specifically,  and  in  express 
terms,  devised  the  land  upon  certain  limitations,  the  purchase- 
money  will  go  in  accordance  with  those  limitations.*  If,  how- 
ever, a  testator  makes  a  specific  devise,  and  after  the  execution 
of  his  will  enters  into  a  contract  of  sale  at  the  option  of  the  pur- 

»  Wright  V.  Rose,  2  Sim.  &  St.  828.  *  See  Drant  v.  Vause,  1  Y.  &  C.  C.  C. 

«  Ante,  p.  294.  580;  CoUingwood  v.  Row,  8  Jar.  N.*8. 

•  Lawes  v.  Bennet,  1  Cox,  167.  785;  Sneirs  £q.  146. 
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chaser,  the  inference  is  that  the  testator  meant  his  property  to 
go  according  to  the  state  to  which  it  would  be  reduced  by  the 
exercise  of  that  option,  and  the  specific  devisee  will  not  take.^ 

Until  the  option  to  purchase  is  exercised,  the  intermediate 
rents  will  go  to  the  persons  who  were  entitled  to  the  property 
up  to  that  time  as  real  estate.^ 

322.  The  last  topic  which  requires  notice  under  the  head  of 
Conversion  is  that  of  Reconversion,  which  has  been  defined  to 
be  "  that  notional  or  imaginary  process  by  which  a  prior  con- 
structive conversion  is  annulled  and  taken  away,  and  the  con- 
verted property  restored  in  contemplation  of  equity  to  its  origi- 
nal actual  quality."^  In  other  words,  a  reconversion  is  where 
the  direction  to  convert  is  countermanded  by  the  parties  entitled 
to  the  property,  or  by  act  of  law. 

And,  first,  the  reconversion  may  take  place  by  act  of  the  party, 
or  by  election  as  it  is  termed.  The  simplest  case  is  where  there 
is  a  trust  to  sell  and  pay  the  entire  proceeds  of  the  sale  to  A. 
Here  A.  has  a  right  to  say  that  he  prefers  to  take  the  property 
in  its  original  instead  of  its  converted  state  ;  in  other  words,  he 
elects  to  take  the  land. 

323.  This  election  may  take  place  either  by  express  declara 
tion,  or  by  some  act  indicating  a  preference  to  enjoy  the  land  in 
its  actual  state.*  The  act,  however,  must  be  clear  and  unequi- 
vocal, and  of  such  a  character  as  to  leave  no  reasonable  doubt  of 
the  intent.^  No  inference,  for  example,  can  be  drawn  from  mere 
lapse  of  time.*  Nor  can  a  reconversion  take  place  as  a  general 
rule,  unless  all  the  parties  in  interest  unite  to  elect ;  for  where 
several  persons  have  an  interest  in  the  proceeds  of  a  sale,  it  does 
not  lie  in  the  power  of  any  one  of  them  to  disappoint  the  others 
by  preventing  the  sale  from  taking  place.''  Where,  however, 
there  was  a  direction  to  lay  out  a  certain  sum  of  money  in  land, 
to  be  equally  divided  between  A.,  B.,  and  C,  and  A.  died  leaving 
an  infant  heir,  and  B.  and  C.  together  with  the  infant  heir  filed 

>  Weeding  v.  Weeding,  1  Johns.  &  H.  *  Beatty  v,  Byers,  6  Harris  (Pa.),  106. 

424.  6  Beatty  v.  ByerS  (supra). 

«  Townley  v.  BedweU,  14  Ves.  691;  Ex  '  Holloway  v.  RadcUflfe,  23  Beav.  163; 

parte  Hardy,  30  Beav.  206.  Willing  v.  Peters,  7  Barr,  290 ;  Beatty  v. 

»  Sneirs  Principles  of  Equity,  160.  Byers,  6  Harris,  106. 

^  Davies  v.  Ashford,  16  Sim.  42. 
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a  bill  for  the  money,  it  was  held  (although  an  infant  cannot 
elect)  that  B.  and  C.  were  entitled  to  take  their  shares  (two- 
thirds)  in  money.^ 

324.  A  remainder-man  cannot  elect  so  as  to  affect  the  interests 
of  owners  of  prior  estates.^  A  lunatic  cannot  elect  f  nor  can  an 
infant  ordinarily,*  but  may  do  so  when  it  is  found  to  be  for 
his  benefit.* 

Married  women  were,  in  England,  formerly  only  able  to  effect 
a  reconversion  either  by  means  of  the  pious  fraud  of  a  sham 
purchase  of  real  estate,  and  a  subsequent  levying  of  a  fine,  or  by 
coming  into  court,  and  there  giving  their  consent  to  take  the 
money  as  personal  estate.*  The  inconvenience  attending  these 
methods  of  effecting  a  reconversion  finally  led  to  the  passage  of 
a  statute  by  which  a  married  woman  was  permitted,  by  deed 
executed  in  compliance  with  its  provisions,  to  make  her  election 
to  take  or  dispose  of  money  to  be  laid  out  in  land.^ 

325.  Reconversion  sometimes  takes  place  by  operation  of  law. 
This  occurs  when  a  fund  directed  or  covenanted  to  be  laid 
out  in  real  estate  comes  into  the  hands  of  the  person  for  whose 
benefit  the  purchase  is  to  be  made,  and  in  whom  the  entire  right 
is  vested,  and  he  dies  without  making  any  declaration  of  his 
intention.  The  fund  is  then  said  to  be  "  at  home,"  and  "  being 
in  the  hands  of  one  without  any  other  use,  but  for  himself  it  will 
be  money,  and  the  heir  cannot  claim."^  Chichester  v.  Bicker- 
staffs  is  a  case  which  illustrates  the  doctrine  of  reconversion  by 
operation  of  law.  In  that  case  Sir  John  Chichester,  on  his  mar- 
riage with  the  daughter  of  Sir  Charles  Bickerstaff,  covenanted 
to  advance  £1500  within  three  years  to  be  laid  out  in  land  of 
which  the  ultimate  limitation  was  to  his  right  heirs.  Within 
a  year  after  the  marriage  the  wife  died  childless,  and  Sir  John 
died  three  days  after  his  wife.    By  his  will  hjB  made  Bicker- 

•  Seeley  v,  Jago,  1  P.  Wms.  389.  t  3  &  4  Will.  IV.,  c.  74,  s.  77  ;  Forbes 

2  2  SpenceEq.  271  ;  Crabtree  v.  Bram-    v.  Adams,  9  Sim.  462;  Snell's  Eq.  163, 
ble,  3  Atk.  686;  Cookson  v.  Cookson,  12     164. 

CI.  &  Fin.  146;  SneU's  Prin.  of  Eq.  162.        8  per  Lord  Thurlowin  Pulteney  v.  Dar- 

3  Ashby  V.  Palmer,  1  Mer.  296.  lington,  1  Bro.  Ch.  C.  223 ;  7  Bro.  P.  C. 
«  Seeley  v.  Jago,  1  P.  Wms.  389 ;  Ro-     530 ;  Rich  v,  Whitfield,  L.  R.  2  Eq.  683 ; 

biDson  V.  Robinson,  19  Beay.  494.  note  to  Fletcher  v.  Ashburner,  1   Lead. 

^  Robinson  v.  Robinson,  ut  sup.  Cas.  Eq.  838. 

«  Oldham  v,  Hughes,  2  Atk.  462.  »  2  Vern.  295. 
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staff  his  executor,  and  his  sister,  Frances  Chichester,  his  residuary 
legatee.  His  heir-at-law  then  filed  a  bill  against  Bickerstaff, 
claiming  that  as  the  £1500  was  to  have  been  laid  out  in  land,  it 
ought  to  go  to  him  under  the  limitations  in  the  settlement. 
But  Lord  Somers  said  that  the  money,  though  once  bound  by 
the  articles,  yet  when  the  wife  died  without  issue  became  free 
again ;  in  other  words,  that  it  was  then  to  be  considered  as  at 
home  in  Sir  John's  hands.    The  bill  was  therefore  dismissed. 
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Marshalling. 
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326.  The  equities  which  may  be  classed  under  the  general 
head  of  Adjustment  are  those  which  are  applied  mainly  to  the 
determination  of  the  rights  and  liabilities  which  grow  out  of 
the  relation  of  debtor  and  creditor,  although  they  are  also  appli- 


304  ADJUSTMENT.  [PART  II. 

cable  to  those  which  arise  out  of  various  other  relations.  Taking* 
the  position  of  debtor  and  creditor  as  a  type,  it  is  plain  that  the 
rights  and  liabilities  arising  therefrom  may  exist  either  between 
the  debtor  and  creditor  simply  ;  or  between  debtors  inter  sese  ;  or 
between  debtors  of  a  certain  class  on  the  one  hand,  and  their 
co-debtors  and  the  creditor  on  the  other;  or,  finally,  between 
creditors  of  a  certain  class  on  the  one  hand,  and  their  co-creditors 
and  the  debtor,  and  volunteers  claiming  under  them,  on  the 
other ;  and  that  these  rights  and  liabilities  may  thus  be  of  a 
greater  or  less  complicated  character,  and  be  affected  by  a  few 
or  many  considerations. 

From  these  different  positions  which  parties  may  thus  occupy 
towards  each  other,  spring  the  different  equities  of  Set-off,  Con- 
tribution, Exoneration,  Subrogation,  and  Marshalling. 

They  may  all  be  conveniently  classed  under  the  general  head 
of  Adjustment  of  Liabilities ;  for  they  all  depend  upon  the  appli- 
cation of  certain  general  maxims  which  tend  to  throw  burdens 
upon  those  who  should  justly  bear  them,  but  only  in  their  due 
proportion  and  in  their  proper  order,  and  to  secure  benefits  to 
those  who  are  of  right  entitled  thereto,  consistently  with,  and 
with  just  regard  to  the  rights  of  others.  The  maxims  referred 
to  are  such  as  express  the  general  principles  of  law  and  equity 
that  he  who  reaps  the  benefit  should  also  incur  the  burden,  that 
equality  is  equity,  and  the  like ;  and  they  all  look  to  the  orderly 
and  equitable  enforcement  of  liabilities  against  the  parties  by 
whom,  and  in  favor  of  those  to  whom  they  are  justly  due. 

327.  The  right  of  set-off,  although  it  did  not  originally  exist 
at  common  law,  was,  nevertheless,  so  effectually  introduced  by 
statute,  that  it  now,  perhaps,  furnishes  no  ground  for  interference 
by  a  chancellor  as  an  equitable  right}  It  is,  indeed,  largely 
applied  in  equity  in  bills  for  an  account ;  but  that  is,  as  will  be 
seen,  an  equitcMe  remedy  which  depends  for  its  existence  and 

1  For  an  account  of  the  principles  upon  v.  Lomas,  9  Hare,  116.    See,  also,  Don- 

which  equity  originally  allowed  the  right  can  v.  Lyon,  3  Johns.  Gh.  R.  858 ;  Dale 

of  set-off,  and  the  manner  in  which  the  v.  Cooke,  4  Id.  11 ;  Howe  v.  Sheppard,  2 

necessity  for  the  exercise  of  its  jurisdic-  Somn.  188 ;  Greene  v.  Darling,  5  Mason, 

tion  came  to  be  superseded  by  statute,  207;    Gordon  v.  Lewis,  2  Sumn.   628; 

see  Ex  parte  Stephens,  11  Ves.  27  ;  Gireen  Blake  v.  Langdon,  19  Verm.  485 ;  Story's 

V.  Farmer,  4  Burr.  2220,  2221 ;  Freeman  £q.,  J  1480  et  seq. 
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exercise,  not  upon  the  refusal  of  courts  of  law  to  recognize  a 
right,  but  from  their  inability,  conveniently  and  properly,  to 
administer  it.  Some  claims,  also,  could  be  set  off  in  equity 
which  might  not  have  been  allowed  at  law,  as,  for  example,  a 
debt  which  had  been  assigned,  and  which  (being  a  chose  in  action^ 
and,  therefore,  not  assignable  at  law)  could  be  treated  as  belong- 
ing to  the  assignee  in  equity  alone,  and,  therefore,  in  equity 
alone  could  be  made  available  as  a  set-off.^  But  it  is  obvious, 
that  cases  such  as  these  depend  upon  certain  equitable  titles  or 
equitable  rights,  already  noticed ;  and  that  the  enforcement  of 
the  right  of  set-off  in  bills  for  an  account  is  referable  to  the 
equitable  remedy,  and  will  be  considered  under  that  head. 

»  See  Hayne8*s  Oatlines  of  Equity,  158.  bearing  no  fruits.  Nay,  even  if  A.  had 
Perhaps  no  clearer  or  more  succinct  actually  become  bankrupt,  so  that  his 
statement  of  the  origin  of  the  doctrine  of  assignees  had  become  entitled  to  what 
8et-o£f  can  be  found,  than  that  contained  was  owing  from  B.,  the  law  allowed  A.'s 
in  this  little  treatise,  and  it  may  be  here  assignees  to  recover  from  B.  the  whole 
quoted  with  advantage.  **By  the  civil  amount,  leaving  B.  to  go  in  under  the  bank- 
law,"  says  Haynes,  "  if  A.  was  ihdebted  ruptcy  and  prove  against  A.*8  estate,  and 
to  B.,  and  before  he  discharged  his  lia-  recover  a  dividend  only.  The  glaring 
bility  B.  became  indebted  to  him,  what  injustice  of  these  results  in  cases  of  bank- 
was  called  *  compensation'  took  place,  ruptcy  led  to  the  first  legislative  mitiga- 
that  is  to  say,  A.'s  liability  to  B.  became  tion,  viz.,  that  effected  in  Anne's  reign  of 
ipso  facto  extinguished  partially  or  wholly  allowing  a  set-off  in  cases  of  mutual  credits 
according  to  the  amount  of  B.'s  liability  and  mutual  debts  between  the  bankrupt 
to  him.  This  doctrine  of  compensation  and  any  person.  About  a  quarter  of  a 
was  founded  on  a  principle  of  natural  century  later,  by  a  short  and  unobtrusive 
equity  or  good  sense,  which  forbids  that  section  in  an  act  which  is  entitled  *  An 
a  man  should  be  compelled  to  pay  one  Act  for  the  relief  of  debtors,  with  respect 
moment  what  he  will  be  entitled  to  re-  to  the  imprisonment  of  their  persons'  (2 
cover  back  the  next;  or,  to  use  the  words  Geo.  XL,  o.  22,  {  18),  a  most  important 
of  the  civil  law,  *  Ideo  compensatio  neces-  alteration  was  effected  in  the  law  by  en- 
saria  est  quia  interest  nostra  potius  non  acting  that  in  cases  of  mutual  debts  be- 
solvere  quam  solutum  repetere.'  Now  tween  the  plaintiff  and  defendant,  or  if 
the  common  law  utterly  refused  to  recog-  either  party  sue  or  be  sued  as  executor 
nize  this  principle  of  justice.  If  B.  owed  or  administrator,  where  there  are  mutual 
A.  money  and  A.  owed  B.  money,  A.  was  debts  between  the  testator  or  intestate, 
entitled  to  recover  from  B.,  although  the  and  either  party,  one  debt  may  be  set  off 
amount  of  his  debt  was  greater,  and  al-  against  the  other.  And  it  is  under  this 
though  he  might  himself  be  in  insolvent  enactment,  made  perpetual  and  extended 
circumstances,  and  thus  by  being  first  in  by  a  subsequent  act  (8  Geo.  II.,  c.  24,  {J 
the  case  he  might  obtain  judgment  and  4,  5),  that  the  right  of  set-off  still  exist:f 
payment  of  the  amount  recovered,  leav-  at  law."  Haynes's  Outlines  of  Equity, 
ing  B.  to  sue  subsequently  for  his  own  153,  154.  See,  also,  notes  to  Rose  v. 
debt,  aiM  recover  a  judgment  of  his  own  Hart,  2  Sm.  Lead.  Gas  293. 
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328.  The  equities  to  be  considered  at  present  are  those  of  Con- 
tribution, Exoneration,  Subrogation,  and  Marshalling. 

The  equity  for  Contribution  arises  when  one  of  several  parties 
who  are  liable  to  a  common  debt  or  obligation,  discharges  the 
same  for  the  benefit  of  all.  It  is  founded  not  on  contract,  but 
on  the  general  principles  of  justice  stated  above.^  Its  application 
is  seen  most  frequently  in  the  case  of  sureties;  but  it  will,  of 
course,  be  borne  in  mind,  that  the  rules  stated  in  regard  to  this 
particular  class  of  debtors  are,  in  general,  true  as  to  all  parties 
who  are  liable  in  common  to  a  debt  or  charge  of  any  kind. 

Where  there  are  two  or  more  sureties,  and  one  pays  the  debt 
for  which  all  are  bound,  the  surety  who  pays  has  a  right  to  re- 
cover from  each  of  his  co-sureties  his  proportionate  share  of  the 
common  burden;  in  other  words,  he  has  the  right  to  enforce 
contribution.  This  right  may  be  asserted  through  the  medium 
of  a  bill  ill  equity. 

329.  No  contribution  could  have  been  enforced  at  common 
law,  and  the  relief  given  in  equity  was  consequently  based  upon 
the  general  principle  that  no  redress  could  be  had  elsewhere.^ 
Subsequently,  however,  the  common  law  courts  began  to  ad- 
minister relief  by  virtue  of  an  implied  assumpsit,  and  the 
remedy  thus  established  has  been  applied,  especially  in  this 
country,  to  most  cases  of  contribution.^  Nevertheless  the  remedy 
in  equity  is  in  many  respects  superior.  At  law  separate  actions 
would  have  to  be  brought  against  each  co-surety ;  whereas  in 
equity,  all  of  the  co-sureties  could  be  made  liable  in  the  same 
bill,  and  the  rights  of  sureties  as  against  the  principal  could  be 

^  Bering  v.  Pari  of  Wincbelsea,  1  Cox,  Craig  v.  Ankeney,  4  GiU,  225 ;  CampbeU 

318;   1    Lead.  Cas,  Eq.  100;  Whiting  v.  v,  Mesier,  4  Johns.  Ch.  334  ;  6  Id,  21. 
Burke,   L.   R.    10  Eq.  539 ;  6  Ch.   App.         2  Note  to  Dering  v.  Earl  of  Wincbelsea, 

342;    Yonge  v.  Reynell,  9   Hare,   809;  1  Lead.  Cas.  Eq.  100;  Harris  «.  Fergu- 

Stirling  v.  Forrester,  8  Bligh,  575;  Mc-  eon,  2  Bailey,  397;  Norton  v.  Coons,  3 

Mabon  v.  Fawcett,  2  Rand.  514;  Moore  Penio,  130. 

V.  Moore,  4  Hawks,  368,  360 ;  Moore  v.        *  Johnson  v.  Johnson,  11  Mass.  859  ; 

Isley,    2   Dev.  &  Bat.   Eq.   372;   Allen  Bezzell  v.  White,  13  Alab.  422;  Fletcher 

V.  Wood,   8  Jred.   Eq.   386;    Screven   v.  r.  Grover,   UN.  Hamp.  368;  Agnew  v. 

Joyner,   1    Hill,   Eq.   252;   Mc^enna  v.  Bell,  4  Watts,   31;    Mason  v.  Lord,   20 

George,  2  Rich.  Eq.  15;  Breckinridge  t).  Pick.  447;    Norton   v.   Coons,    3   Denio, 

Taylor,  5  Dana,  110;  Mills  v.  Hyde,  19  130;    Foster  v.   Johnson,   6  Verm.   60; 

Verm.  59;  Strong  v.  Mitchell, /c^.  644;  Boyd   r.   McDonough,    89   How.    Pr.   R. 

(N.  y.)  389.  « 
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adjusted  in  the  sama.  action.^  At  law  the  co-surety  was  com- 
pellable only  to  contribute  his  pro  rata  proportion,  having  regard 
to  the  whole  Humber  of  sureties,  without  reference  to  the  fact 
that  some  one  or  more  of  them  miight  be  insolvent  f  whereas  in 
equity,  the  burden  of  the  debt  is  divided  a^mong  the  solvent 
sureties,  and  the  party  paying,  therefore,  recovers  from  each  of 
the  others  an  amount  dependent  upon  the  number  of  those  who 
are  actually  able  to  pay.^  At  law  contribution  could  not  have 
been  enforced  against  the  representatives  of  a  deceased  surety ; 
but  in  equity  the  rule  is  otherwise.  It  is,  therefore,  well  settled 
that  the  jurisdiction  of  courts  of  chancery  still  remains.* 

330.  Such  being  the  origin  of  contribution  as  an  equity,  a 
few  of  the  principles  by  which  its  application  is  regulated  may 
be  briefly  stated.  A  surety  is  not  entitled  to  speculate  upon  the 
debt.  If  he  compromises  the  claim  his  co-sureties  are  entitled 
to  the  benefit  of  the  compromise.  They  are  responsible  only  for 
their  proportion  of  the  amount  actually  paid,*  with  interest.^ 

Before  contribution  can  be  enforced  the  surety  must  actually 
have  paid  the  debt  f  and  he  must,  moreover,  resort  in  the  first 
instance  to  the  principal.  It  is  only  when  he  fails  to  obtain 
reimbursement  from  the  principal,  that  he  is  entitled  to  call 
upon  his  co-sureties.^  On  the  other  hand,  the  discharge  of  a 
surety  from  his  principal  obligation  without  discharging  his  co- 

'  See  Craythorne  v.  Swinburne,  14  Ves.        '  In  re  Swan's  Est,  4  Ir.  R.  Eq.  209. 
160.  "  Wood  V.  Leland,  1   Met.  387;  Glass 

2  Cowell  V.  Edwards,  2  B.  &  P.  268.  v.  Pollen,  6  Bush,  346.     But  he  may  pay 

'  Burrows  v.  McWhann,  1  Desaus.  409;  part  of  the  debt  by  a  set-oflf ;  and  his  right 

Breckinridge   v,   Taylor,  5    Dana,    110;  of  subrogation  will  not  be  for  the  balance 

Hitcbman  v.  Stewart,  3  Drew.  271.     De-  only,  but  will  extend  to  the  whole  amount 

parture   from   the   State   has   the   same  of  the  creditor's  claim.     City  of  Keokuk 

eflFect  upon  the  rights  and  liabilities  of  the  v.  Love,  31  Iowa,  119. 
remaining   sureties  as   insolvency.     Mc-        ^  See  Camp  v.  Bjstwick,  20  Ohio  St. 

Kenna  v.  George,  2  Rich.  Eq.  15.  337.     See,   however,  Bowen  v.  Hoskins, 

*  Wayland  v.  Tucker,  4  Grat.  267;  45  Miss.  183.  The  rule  at  law  is  diflfer- 
Couch  V.  Terry,  12  Alab.  225  j  Wright  v.  ent,  as  the  better  opinion  seems  to  be 
Hunter,  5  Ves.  792.  that  in  a  common  law  action,  a  surety 

*  Hickman  v.  McCurdy,  7  J.  J.  Marsh,  may  recover  from  his  co-surety  without 
555.  Nor  has  a  surety  any  right  to  showing  the  insolvency  of  the  principal, 
speculate  upon  bis  principal.  Wynn  v.  See  the  reason  explained  in  1  Lead.  Gas. 
Brooke,  5  Rawle,  106;  Bonney  v.  Seely,  2  Eq.  169. 

Wend  481  ;  Lawrence  v.  Blow,  2  Leigh,  30. 
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sureties,  will  not  relieve  him  of  his  liability  to  them  for  contri- 
bution.^ 

The  circumstance  that  the  sureties  are  bound  by  difterent 
instruments,  or  at  diflferent  times,  does  not  affect  the  right  of 
contribution,  provided  always  that  they  are  bound  for  the  same 
debt,  and  really  occupy  towards  each  other  the  position  of  co- 
sureties.^ But  if  each  suretyship  is  a  distinct  and  separate 
transaction  (as  for  distinct  and  separate  portions  of  the  same 
debt),  the  right  of  contribution  will  not  exist.^ 

If  the  sureties  are  not  bound  for  the  same  thing,  or  do  not 
occupy  towards  each  other  the  same  relative  positions,  then  one 
of  three  results  may  follow — either,  first,  the  surety  paying  the 
debt  may  have  no  right  of  contribution  ;  or,  secondly,  a  surety 
first  in  point  of  time  may  have  no  remedy  as  against  one  who 
is  subsequent;  or,  thirdly,  a  subsequent  surety  may  have  no 
right  as  against  the  first.*  Of  the  first  of  the  above  results  tbe 
case  of  a  substituted  surety  is  an  illustration  ;  he  has,  of  course^ 
no  right  of  contribution  as  against  the  surety  whose  place  he 
takes.*  Of  the  second  class,  an  instance  may  be  found  in  a  case 
in  which  a  note  was  signed  by  A.  as  principal,  and  B.  as  surety, 
and  then  by  C.  as  "  surety  for  the  above  names,"  and  C.  was 
held  not  liable  to  contribute  to  B.^  The  third  of  the  above  class 
of  liabilities  may  be  illustrated  by  the  case  of  a  party  who  be- 
comes surety  on  a  bail-bond  or  appeal-bond  in  an  action  against 
the  principal  in  the  original  obligation,  and  is  subsequently 
compelled  to  pay  the  debt.  Such  a  surety,  though  subsequent 
in  point  of  date,  has  no  right  to  call  upon  a  surety  in  the 
original  obligation  for  contribution.^  These  various  liabilities 
of  sureties  depend  frequently  upon  the  express  understanding  of 

«  Clapp  V.  Rice,  15  Gray,  657.  *  Hutchins  v.  McCauley,  2  Dev.  &  Bat. 

«  Armitage  v.  Pulver,  87  N.  Y.  494;  Eq.  899;  Longley  v.  Griggs,  10  Pick.  121. 

Brcckinridgev.  Taylor,  5  Dana,  110, 112;  «  Harris  v.   Warner,    18   Wend.    400; 

Bell  V.  Jasper,  2  Ired.  Eq.  597 ;  Stout  v,  Thompson  v.  Sanders,  4  Dev.  &  Bat.  404. 

Yauce,  1  Robinson  (Va.),  169;  Warners.  ^  Douglass  v,    Fagg,    S    Leigh,   588; 

Price,  8  Wend.  897 ;  Coope  v.  Twynam,  Burns  v.  The  Huntingdon  Bank,  1  Pen. 

1  T.  &  R.  426.  &  Watts,  895;    Sohnitzers    Appeal,    13 

»  Moore  v.  Isley,  2  Dev.  &  Bat  (Eq.)  Wright  (Pa.),  23.    See,  however,  Hart- 

372;  Langford  v,  Perrin,  5  Leigh,  552.  well  v.  Smith,  15  Ohio  St.  200. 

«  See  American  note  to  Dering  v.  Earl  * 
of  Winchelsea,  1  Lead.  Cas.  Eq.  157. 
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the  parties  to  the  transaction,  and  oral  testimony  is,  as  a  general 
rule,  admissible  to  show  what  that  understanding  was.^ 

As  the  right  of  contribution  is  an  equitable  right,  it  will  not 
be  enforced  as  against  superior  equities  of  a  third  party ;'  or  of 
the  co-surety ;  nor  will  it  be  enforced  to  the  prejudice  or  injury 
of  the  creditor.^ 

331.  As  the  right  of  contribution  is  one  which  exists  between 
those  who  are  equally  liable  for  the  same  debt,  so  the  right  of 
Exoneration,  as.  the  term  implies,  exists  between  those  who  are 
successively  liable.  A  surety  who  discharges  an  obligation  is 
entitled  to  look  to  the  principal  for  reimbursement,  and  to  in* 
voke  the  aid  of  a  court  of  equity  for  this  purpose,*  and  a  subse- 
quent surety  who,  by  the  terms  of  the  contract,  is  responsible  only 
in  the  case  of  the  default  of  the  principal  and  a  prior  surety,  may 
claim  exoneration  at  the  hands  of  either.* 

This  right,  like  that  of  contribution,  could  not  originally  have 
been  enforced  at  law ;  but  a  legal  remedy  now  exists  by  virtue 
of  an  implied  promise  to  indemnify.  The  equitable  jurisdiction, 
however,  is  still  maintained,  on  principles  which  have  been 
before  referred  to. 

The  better  opinion  seems  to  be  that  a  surety  is  entitled  to  re- 
cover from  the  principal  not  only  the  amount  of  the  debt  which 
he  has  paid,  but  also  the  costs  incurred.^ 

The  surety  is  entitled  to  file  a  bill  against  the  principal  at  any 
time  after  the  debt  has  fallen  due,  to  compel  payment,  although 
he  may  not  have  been  sued. 

332.  The  equity  of  exoneration  is  frequently  applied  in  the 
administration  of  the  assets  of  decedents.  Thus,  the  personal 
property  is  generally  the  primary  fund  for  the  payment  of  debts. 
And  hence  it  is  well  settled  that  if  a  person  borrows  money  and 

>  Barry  v.  Ranson,  12  N.  Y.  462  ;  Apgar  doctrine  applies  to  a  mortgage  by  a  wife 

V.  Hiler,  4  Zab.  808  ;  Hendriok  v.  Whitte-  of  her  separate  property  for  her  husband's 

more,  105  Mass.  23.  debt;  Agailar  v.  Aguilar,  5  Mad.   414; 

«  Erb's  Appeal,  2  Pen.  &  Watts,  296;  Neimcewici  v,  Gahn,  2  Paige,  Ch.  614; 

Bank  of  Penna.  v.  Potias,  10  Watts,  152;  11  Wend.  812;  Savage  v,  Winchester,  15 

Union  Bank  v.  Edwards,  1  Gill.  &  J.  846.  Gray,  453. 

»  Hollingsworth  v.  Floyd,  2  Har.  &  G.  *  See  Harris  v.  Warner,  18  Wend.  400 ; 

87.  Thompson  v.  Sanders,  4  Dev.  &  Bat.  404. 

*  Moore  r.  Young,  1  Dana,  616 ;  Baxter  *  Wynii  v.  Brooke,  5  Rawle,  106  ;  Hay- 

V.    Moore,   5   Leigh,    219 ;    The   Wesley  den  v.  Cabot,  17  Mass.  169. 
Church  V.  Moore,   10  Barr,   278.     The 
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gives  his  bond  and  mortgage  for  the  debt,  the  mortgage  is  merely 
a  collateral  security  for  the  personal  obligation,  and  the  heir  or 
devisee  may  call  upon  the  executor  to  exonerate  the  land  by  an 
application  of  the  personal  assets  to  the  discharge  of  the  mort- 
gage.^   The  subject  will  be  noticed  hereafter.^ 

The  equities  of  contribution  and  exoneration  arise  only  when 
the  payment  is  made  in  discharge  of  a  binding  obligation.  If 
the  payment  is  voluntary,  it  gives  no  title  to  contribution.  Thus 
a  co-owner  cannot,  as  a  general  rule,  claim  a  pro  rata  reimburse- 
ment for  the  amounts  expended  by  him  for  meliorations  and 
"  repairs  to  the  property.* 

IS'o  right  of  contribution  exists  where  the  demand  is  ex  delicto.*' 
In  cases  of  breach  of  trust,  however,  not  involving  actual  fraud, 
contribution  may  be  enforced  by  trustees  as  between  themselves.* 

333.  It  has  been  stated,  already,  that  the  case  of  suretyship 
was  only  one  instance  of  the  general  doctrine  of  contribution. 
Some  other  instances  may  be  briefly  noticed.  If  a  mortgaged 
estate  is  sold  to  several  parties,  and  one  of  the  parties  pays  the 
mortgage,  he  will  be  entitled  to  contribution.^  This  equity  is 
not  binding  on  the  creditor,  but  if  he  renders  its  performance 
impossible  by  cancelling  the  debt  as  against  one  of  the  lots  when 
he  has  notice  of  the  prior  conveyance,  he  can  only  enforce  pay- 
ment of  a  proportionable  share  as  against  the  others.^  This  rule 
does  not  apply  when  the  purchases  of  the  different  parcels  take 
place  at  different  times.    If  any  parcel  remains  in  the  hands  of 

*  See  case  of  Keyzey,  Jr.,  9  Serg.  &  *  White  v.  White,  9  Ves.  554;  Jones 
Rawle,  71  ;  Cumberland  v.  Codrington,  3  v.  Jones,  6  Hare,  440;  Thomas  v.  Hearn, 
Johns.  C.  R.  229,  257  ;  Hewes  v.  Dehor,  2  Porter,  262 ;  Chamberlayne  v.  Temple, 
3  Graj,  205;  Goodburn  v.  Stevens,  1  2  Rand.  884;  Dupuy  v.  Johnson,  1  Bibb, 
Maryl.  Ch.  420 ;  note  to  Duke  of  Ancaster  562 ;  Ppston  v.  Eubank,  3  J.  J.  Marsh. 
V.  Mayer,  1  Lead.  Gas.  Eq.  642.  42 ;  Williams  v.  Graig,  2  Edw.  Ch.  297  ; 

2  See  pout,  p.  322.  Aiken  v.  Gale,  37  N.  Hamp.  501. 

'  Hardy  V.  Sproule,  31  Maine,  71  ;  Reed  f  Stirling  v.  Forrester,  3  Bligh,  0.  S. 

V.  Bachelder,  34  Id.  205 ;  Turner  v.  Bur-  575,  590 ;  Stevens  v.  Cooper,  1  Johns.  Ch. 

rows,  8  Wend.  144  ;  Anderson  v.  Greble,  1  425;  Cheesebrough  r.  Millurd,  Id,  409; 

Asbmead,  136;  Adamses  Doct.  of  £q.  267.  Guion  v.  Knapp,  6  Paige,  35;  Paxton  v. 

*  Peck  V,  Ellis,  2  Johns.  Ch.  R.  131  ;  Harrier,  1  Jones  (Pa.),  312;  Jones  v. 
Bartle  v.  Nutt,  4  Peters,  184.  See,  for  Myrick,  8  Gratt.  180;  George  v.  Wood,  9 
exceptions  to  the  general  rule,  Aoheson  v.  Allen,  83  ;  Stillman  v.  Stillman,  6  C.  E. 
Miller,  2   Ohio  (N.  S.),  203;  Moore  v.  Green,  126;  Fassett  v.  Traber,  20  Ohio, 

,      Appleton,  26  Alab.  633.  540.      See,  also,  Lloyd   v.   Galbraith,   8 

5  See  Hill  on  Trustees,  814,  notes  (4th  Casey,  103;  Lock  v.  Fulford,  52  111.  166. 
Am.  ed.). 
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the  vendor,  that  parcel  will  be  fii^t  liable ;  the  purchaser  of  the  last 
lot  will  be  liable  to  make  good  the  loss  incurred  by  the  purchaser 
of  a  prior  lot,  and  the  first  purchaser  will  be  the  last  person  who 
can  be  held  responsible  in  respect  of  his  lot.  In  other  words,  the 
purchasers  will  be  liable  in  the  inverse  order  of  their  purchases.^ 

This  rule,  of  course,  only  applies  when  the  sale  of  the  lot  is 
made  free  of  encumbrances.  If  the  purchaser  takes  it  sub- 
ject to  the  mortgages,  the  presumption  is  that  the  amount  has 
been  deducted  from  the  purchase-money,^ and  the  burden  of  the 
mortgage  ought  therefore  justly  to  fall  upon  the  vendee;  and  in 
such  a  case  if  the  vendor  or  those  claiming  under  him  by  subse- 
quent sales  are  compelled  to  pay  the  mortgage,  they  will  be  en- 
titled to  exoneration  at  the  hands  of  the  first  purchaser.^ 

334.  The  doctrine  of  general  average  is  another  illustration 
of  the  right  of  contribution.  It  is  called  into  play  when  a  loss 
arises  in  consequence  of  extraordinary  sacrifices  made  or  ex- 
penses incurred  for  the  preservation  of  the  ship  and  cargo,  in 
which  case  the  loss  must  be  borne  proportionably  by  all  who  are 
interested.  Thus,  where  goods  are  thrown  overboard,  or  a  por- 
tion of  the  ship's  rigging  cut  away,  to  lighten  and  save  the  ship, 
or  the  ship  itself  is  intentionally  stranded  to  save  her  cargo  from 
a  tempest  or  an  enemy,  or  a  part  of  the  cargo  is  delivered  up  by 
way  of  ransom,  or  is  sold  for  the  necessity  of  the  ship ;  in  all 
such  cases,  as  the  impending  danger  is  comn^on  to  all,  the  loss 
incurred  in  averting  the  same  should  be  borne  by  all. 

>  Clowes  V.  Dickenson.  6  Johns.  Ch.  8  B.  Monroe,  312,  the  court  of  appeals 
235;  9  Cow.  403  ;  Cowden's  Est.,  1  Barr,  refused  to  follow  the  doctrine  in  Clowes  v. 
267 ;  Mevey's  Appeal,  4  Barr,  80 ;  Paxton  Dickenson  ;  and  in  Massachusetts  its  ap- 
V.  Harrier,  1  Jones  (Pa.),  312;  Holden  v.  plication  would  seem  to  depend  upon  the 
Pike,  24  Maine,  427;  Sbeperd  v.  Adams,  presence  of  covenants  of  warranty ;  Chase 
32  Id.  63;  Allen  v,  Clark*  17  Pick.  47  v.  Woodbury,  6  Cush.  148;  Bradley  v. 
(though  see  Parkman  v.  Welch,  19  Pick.  George,  2  Allen,  392;  George  v.  Wood, 
231) ;  Pallen  v.  The  Agricultural  Bank,  1  11  M  41.  But  elsewhere  the  question  is 
Freem.  419;  The  Agricultural  Bank  v.  considered  one  of  con/rac^  simply,  and  the 
Pallen,  8  Sm.  &  Marsh.  357  ;  Thompson  existence  of  the  covenant  is  regarded 
V.  Murray,  2  Hill  Ch.  204,  213;  Wright  merely  as  evidence  by  which  the  intention 
V.  Atkinson,  3  Sneed,  685  ;  Conrad  v,  of  the  parties  is  to  be  ascertained.  See 
Harrison,  3  Leigh,  532 ;  Blair  v.  Ward,  2  Rawle  on  Covenants  for  Title,  532  and  565 
Stock.  Ch.  119 ;  Mount  v.  Potts,  8  C.  E.  (4th  ed.),  where  the  authorities  are  ex- 
Green,   188;  The   Commercial    Bank   v.  amined. 

The  Western  Reserve  Bank,  11  Ohio,  444.         «  See  Am.  note  to  Aldrich  v.  Cooper,  2 

But  in  Kentucky,  in  Dickey  v.  Thompson,  Lead.  Cas.  £q.  238. 
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It  was,  at  one  time,  thought  that  the  sole  jurisdiction  to 
recover  contribution  in  cases  of  general  average  resided  in  the 
court  of  chancery  ;  but  it  is  now  settled  that  the  jurisdiction  of 
equity  is  only  concurrent,  and  that  the  party  seeking  contribu- 
tion may  enforce  his  right  through  the  medium  of  the  common 
law  action  of  assumpsit.^ 

The  equity  of  contribution  is  also  called  into  play  when  one 
of  several  tenants  in  common  of  land  which  is  subject  to  a  lien, 
is  compelled  to  pay  more  than  his  due  proportion  in  discharge 
of  the  same.2 

335.  The  equity  of  Subrogation  springs  naturally  out  of  the 
two  equities,  just  considered,  of  contribution  and  exoneration, 
and  is,  in  fact,  one  of  the  means  by  which  those  equities  are 
protected  and  enforced. 

Subrogation  is  the  equity  by  which  a  person  who  is  secon- 
darily liable  for  a  debt^  and  has  paid  the  same,  is  put  in  the  place 
of  the  creditor  so  as  to  entitle  him  to  make  use  of  all  the 
securities  and  remedies  possessed  by  the  creditor,  in  order  to 
enforce  the  right  of  exoneration  as  against  the  principal  debtor, 
or  of  contribution  against  others  who  are  liable  in  the  same 
rank  with  himself. 

Suppose,  for  example,  A.  to  be  a  creditor  of  B.,  and  C.  and  D. 
to  be  sureties  for  B.,  and  A.,  moreover,  to  possess  the  additional 
security  of  a  mortgage  on  B.'s  real  estate.  If,  now,  C.  pays  the 
debt,  he  will  be  entitled  to  have  an  assignment  of  the  mortgage, 
and  to  enforce  it  against  B.'s  real  estate,  in  order  to  assert  his 
right  of  exoneration.* 

So,  also,  if  a  co-surety  has  a  security  from  the  principal,  the 
surety  paying  the  debt  will  be  entitled  to  the  benefit  of  this 
security.* 


>  See  notes  to  Birkley  «.  Presgrave,  1 
Tador's  Lead.  Cas.  Mere.  Law,  83  (112, 
let  Am.  ed.). 

«  Qearhart  v.  Dizoo,  1  Barr,  224. 

»  See  Drew  v.  Lockett,  82  Beav.  499. 
See,  also,  BilUogs  v.  Spragae,  49  111.  509 ; 
Kirkman  o.  The  Bank,  2  Cold.  397 ;  Dear- 
born V.  Taylor,  18  N.  Harop  163;  Klopp 
V.  Lebanon  Bank,  10  Wright  (Pa.),  88; 
McNeilev.  McNeile,  86  Alab  109;  Sears 
V,    Laforoe,    17    Iowa,    478;    Lewis   v. 


Palmer,  28  N.  Y  271 ;  York  «.  Landis, 
65  N.  Carolina,  535;  Storms  v.  Storms,  8 
Bush,  77  ;  Irick  v.  Black,  2  C.  E.  Green, 
189;  Rhame  v,  Lewis,  13  Rich.  Eq.  269. 
*  Copis  V.  Middleton,  T.  &  R.  231  ;  Par- 
ham  V.  Green,  64  N.  Carolina,  436 ;  Mc- 
Cune  V.  Belt,  45  Mis.  174 ;  Aldrich  v. 
Hapgood,  89  Verm.  617 ;  Brown  v.  Ray, 
18  N.  Hamp.  102;  Agnew  v.  Bell,  4 
Watts,  81  ;  Hinsdill  v.  Murray,  6  Verm. 
186;    Moore  v.  Moore,  4   Hawks,  858; 
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The  same  doctrine  is  also  frequently  applied  when  a  junior 
encumbrancer  is  compelled  for  his  own  protection  to  pay  off  a 
prior  lien.* 

336.  This  equity  of  subrogation  is  one  eminently  calculated 
to  do  exact  justice  between  persons  who  are  bound  for  the  per- 
formance of  the  same  duty  or  obligation,  and  is  one,  therefore, 
which  is  much  encouraged  and  protected.  This  may  be  seen 
from  the  rule,  which  allows  the  surety  to  keep  alive  a  judgment 
for  the  purpose  of  obtaining  satisfaction  out  of  the  principal. 
Ordinarily  the  payment  of  a  debt  operates  as  its  extinguishment, 
and  the  judgment  obtained  for  the  debt  would  necessarily  fall 
with  it.  To  apply  the  rule  to  the  case  of  a  surety  paying  the 
debt  would  obviously  work  injustice  in  many  instances;  for,  by 
coming  in  as  a  simple  contract  creditor,  the  surety  might  lose 
his  chance  of  reimbursement.  It  has  accordingly  been  held,  and 
must  be  considered  to  be  the  generally  received  doctrine,  that  a 
surety  who  pays  a  debt  which  has  been  reduced  to  judgment,  is 
entitled  to  have  the  judgment  kept  alive  for  his  benefit,  and  to 
enjoy,  as  against  the  principal  debtor,  exactly  the  same  advan- 
tages which  could  have  been  claimed  by  the  judgment  creditor. 
In  England,  indeed,  the  law  had  been  settled  the  other  way  by 
Lord  Eldon,^  whose  ruling  was  followed  by  Lord  Brougham,' 
but  the  hardship  of  this  ruling  led  ultimately  to  the  passage  of 
a  statute  authorizing  the  judgment  to  be  kept  alive  for  the 
benefit  of  sureties;*  and  the  ruling  in  this  country,  except  in 
Alabama,  North  Carolina,  and  Vermont,*  has  been  the  other 
way,  and  the  doctrine  established  as  stated  above.*  Payment  of 
the  debt,  in  short,  is  considered  to  operate  as  an  assignment  of 


note  to  Deriog  v.  Earl  of  Wincbelsea,  1 
Lead.  Gas.  £q.  162.  See,  however,  Hall 
V.  Cushman,  16  N.  Hamp.  462. 

1  Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.  870 ;  Mozier's  Appeal,  6  P.  F.  Smith, 
76.  See,  also,  Wallace's  Appeal,  6  Barr, 
103. 

«  Copls  V.  Middleton,  1  T.  &  R.  229. 

*  Hodgson  V.  Shaw,  3  My.  &  K.  190. 

«  19  &  20  Vic.,  c.  97. 

5  Houston  V.  The  Bank,  25  Alab.  250 ; 
Briley  v,  Sugg,  1  Dey.  &  Bat.  (Eq.)  366 ; 
Pierson  v.  Catlin,  18  Verm.  77. 


^  Lathrop  and  Dale's  Appeal,  1  Barr, 
512;  Cottrell's  Appeal,  11  Harris  (Pa.), 
294;  Bailey  v.  Brownfield,  8  Id.  41; 
Goodyear  v.  Watson,  14  Barb.  481 ; 
Marsh  v.  Pike,  10  Paige,  695;  Tinsley 
V,  Anderson,  8  Call,  285;  McDougal  v. 
Dougherty,  14  Geo.  674;  Burrows  v, 
M'Whann,  1  Desaus.  409;  Norwood  v. 
Norwood,  2  Har.  &  Johns.  238 ;  Watkins 
V.  Worthington,  2  Bland,  509 ;  Atwood  v. 
Vincent,  17  Conn.  575 ;  Norton  v.  Soule, 
2  Greenleaf,  841 ;  Neilson  v.  Fry,  16  Ohio 
St.  552. 
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it ;  and  the  equity  of  subrogation  has  received  a  more  liberal 
construction  in  this  country  than  in  England. 

337.  The  creditors  of  a  surety  are  entitled  to  the  same  right 
of  subrogation  as  the  surety  himself;^  and,  on  the  other  hand, 
the  assignee  of  the  debt,  or  a  subsequent  guarantor  of  the  same, 
will  be  entitled  to  be  subrogated  to  all  the  remedies  against  the 
original  surety.^  A  mere  stranger  who  pays  the  debt  cannot 
claim  to  be  subrogated ;  but  if  such  payment  is  in  fact  a  pur- 
chase of  the  debt,  and  is  intended  to  operate  as  such,  the  as- 
signee will  acquire  as  an  incident  to  his  purchase  the  right  of 
subrogation.  The  question  of  subrogation  in  such  a  case  is  a 
question  of  law,  dependent,  however,  upon  the  preliminary 
question  of  fact  whether  a  purchase  or.  extinguishment  of  the 
debt  was  intended.^ 

If  the  owner  of  a  debt  assigns  it  with  a  guaranty,  and  is 
subsequently  obliged  to  make  his  guaranty  good  and  pay  the 
debt,  he  will  be  subrogated  to  the  rights  of  the  assignee  as 
against  the  principal  and  sureties  in  the  original  debt. 

If  one  surety  takes  a  security  from  the  principal  for  his  own 
indemnity,  it  will  enure  to  the  benefit  of  all  the  sureties.* 

The  principal  creditor  is  entitled  to  the  benefit  of  any  security 
given  to  a  surety  by  way  of  indemnity.* 

The  above  cases  are  merely  instances  of  the  right  of  subroga- 
tion, and  are  not  by  any  means  intended  as  defining  narrowly 
the  limits  of  the  doctrine.  The  principle  is  a  general  one,  and 
will  apply  in  every  instance  (except  in  the  case  of  a  mere 
stranger)  where  one  man  has  paid  a  debt  for  which  another  is 
primarily  liable.' 

The  right  of  subrogation  will  not,  however,  exist  between 
parties  who  are  equally  bound — as,  for  example,  copartners, 

«  Neff  V.  Miller,  8  Barr,  848.  Mahon  v.  Fawcett,  2  Rand.  614;  Gregory 

2  Hughes  V.  Littlefield,  18  Maine,  400;  v.  Murrell,  2  Ired.  Eq.  233;    Hinsdill  v. 

Carter    v.     Jones,    5     Ired.     Eq.     196;  Murray,  6  Verm.  136  ;  Elwood  v.  Deifen- 

Matthews  v.   Aiken,    1   Comstock,   695 ;  dorf,  6  Barb.  398 ;    Rice  v.  Morton,  19 

Talmagev.  Burlingame,  9  Barr,  21 ;  Peak  Mis.  263. 

V.  Dorwin,  25  Verm.  28.  *  See  Wallace's  Appeal,  6  Barr,  103  ; 

'  See  Swanr.  Patterson,  7  Maryl.  164;  Mozier's  Appeal,  6  P.  F.  Sm.  76;  Rardin 

Belshaw  v.  Bush,  11  Com.  B.  191;   Am.  v.  Walpole,  38  Ind.  146;  BurweU  v.  Fau- 

note  to  Dering  u.  Earl  of  ^Vinchelsea,  1  ber,  21  Grat.  446;   Osborn  v.  Noble,  46 

Lead.  Cas  Eq.  165.  Miss.  449. 

*  West  V.  Belches,  6  Munf.  187;  Mc-  «  1  Lead.  Cas.  Eq.  154  (American  note). 
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co-obligors,  and  co-contractors  except,  of  course,  by  virtue  of  a 
special  contract.^ 

338.  The  right  of  subrogation,  like  that  of  contribution,  is 
not  founded  on  contract,  but  on  general  principles  of  equity.^ 
Being  an  equitable  right,  it  is  consequently  subject  to  the 
general  qualification  by  which  all  equities  are  affected,  namely, 
that  it  must  not  be  enforced  to  the  detriment  of  equal  or 
superior  equities  existing  in  other  parties,  nor  where  its  enforce- 
ment would  operate  to  the  prejudice  or  injury  of  the  creditor  f 
and  therefore  not  until  the  creditor  is  fully  paid  and  satisfied. 
And  it  has  been  said  that  it  will  not  be  enforced  as  against  a 
legal  right.* 

It  is  immaterial  that  the  surety  did  not  know  of  the  existence 
of  the  security  to  which  he  seeks  to  be  subrogated.  Whenever 
he  discovers  its  existence  he  will  be  entitled  to  its  benefit.* 

The  equity  of  subrogation  is  one  which  the  surety  is  entitled 
to  exercise  against  the  debtor^  but  it  does  not  give  him  the  right 
to  control  the  action  of  the  creditor.  The  creditor  may  pursue 
any  of  his  remedies  which  he  sees  proper  to  use,  and  the  surety 
cannot,  as  a  general  rule,  compel  him  to  resort  to  any  particular 
securities  in  the  first  instance.  Special  circumstances  may,  how- 
ever, take  the  case  out  of  the  general  rule,  and  give  the  surety 
a  right  to  require  the  creditor  to  look  to  certain  liens  before 
coming  upon  the  surety.^  In  Pennsylvania,  however,  under  the 
effect  given  to  a  guaranty,  the  creditor  must  first  push  the 
principal  debtor  to  insolvency  before  coming  upon  the  party 
secondarily  liable.^ 

The  surety  may  file  a  bill  to  compel  payment  by  the  principal 
as  soon  as  the  debt  becomes  due ;  and  he  may  make  the  creditor 
a  party  to  the  bill,  and  avail  himself  of  the  creditor's  remedies.® 

339.  While  it  is  true  that  a  surety  cannot  directly  control 
the  action  of  the  creditor  in  regard  to  the  securities  held  by  the 

•  Bailey  v.  Brownfield,  8  Harris  (Pa.),  Kent  v.  Matthews,  12  Leigh,  673;  Rail- 

41 ;  Oakeley  v.  Pasheller,  10  Bligh,  N.  R.  road  Co.  v,  Claghom,  1  Speer*s  Eq.  646; 

548.  Irick  v.  Black,  2  C.  E.  Green,  189. 

«  Haye8  v.  Ward,  4  Johns.  Ch.  R.  123.  7  Parker  v.  Culvertson,  1  Wal.  Jr.  149 ; 

»  Erb's  Appeal,  2  Pen.  &  Watts,  296  ;  Marburger  v.  Pott,  4  Harris,  13;  Reigart 

ante,  page  309,  note.  v.  White,  2  P.  F.  Smith,  438. 

«  Fink  V.  Mahaffy,  8  Watts,  384.  8  i  Lead.  Cas.  Eq.  144 ;   Dempsey  v. 

fi  1  Lead.  Cas.  Eq.  144.  Bush,  18  Ohio  St.  376. 

«  Hayes  v.  Ward,  4  Johns.  Ch.  R.  123 ; 
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latter,  it  has  nevertheless  been  considered  that  it  is  the  surety's 
right  and  a  part  of  his  equity  to  see  that  the  creditor  makes  a 
prompt  use  of  the  remedies  in  his  hands,  and  that  nothing  should 
be  lost  by  reason  of  the  creditor's  supineness  or  negligence. 
Following  out  this  thought,  the  courts  of  several  States  in  the 
Union  have  established  the  rule  that  equity  will  compel  the 
creditor  to  sue  at  the  request  of  the  surety,  and  will  hold  the 
surety  discharged  if  the  request  be  not  complied  with,  provided 
that  such  failure  to  comply  has  resulted  in  actual  injury, 
which  must  be  shown  by  proving  that  the  principal  was  solvent 
when  the  request  was  made,  and  became  insolvent  subsequently, 
and  provided  further,  that  accompanying  the  request,  there  be 
an  explicit  notice  that  in  case  the  creditor  shall  fail  to  sue,  the 
surety  will  thereupon  hold  himself  discharged.^  This  doctrine 
has  been  established  in  New  York,  Pennsylvania,  Alabama, 
Arkansas,  and  some  other  States  f  but  it  has  been  rejected  as 
unsound  in  most  of  the  States  of  the  Union.^ 

The  surety  may  be  relieved  from  his  obligation  by  any  varia- 
tion of  the  contract  between  the  creditor  and  principal,  made 
without  the  surety's  consent;  for  he  has  a  right  to  say,  in  such  a 
case,  non  in  hmc  foedera  vent. 

340.  The  doctrine  of  marshalling  grows  out  of  the  principle 
that  a  party  having  two  funds  ^to  satisfy  his  demand  shall  not, 
by  his  election,  disappoint  a  party  who  has  only  one  fund.  If 
A.,  for  example,  holds  a  first  mortgage %,gainst  two  parcels  of  real 
estate,  and  B.  is  the  owner  of  a  subsequent  mortgage  against 
only  one  of  these  parcels,  natural  justice  would  seem  to  require 
that  A.  should  not  resort  in  the  first  instance  to  the  parcel 
covered  by  B.'s  mortgage,  but  should  endeavor  to  collect  his 
debt  from  the  lot  charged  with  his  encumbrance  alone,  and 
resort  to  the  portion  covered  by  B.'s  mortgage,  only  for  the 
purpose  of  making  up  any  deficiency.  Justice  further  requires, 
that  if  A.  does  resort,  in  the  first  place,  to  the  parcel  covered 
by  B.'s  mortgage,  that  the  latter,  thus  disappointed  in  his  se- 

»  Singer  v.  Troutman,  49  Barb.   182 ;  Crawford,  8  Wright  (Pa.),  106 ;  Conrad  v. 
King  V.   Baldwin,   17  Johns.  384;  Rut-  Foy,  18  P.  F.  Smith,  881. 
ledge    V.    Greenwood,   2  Desaus.    889  ;  ^  See  preceding  note. 
Bruce  v.  Edwards,  1  Stew.  11;  Cope  v.  '  See  American  note  to  Reese  v.  Bar- 
Smith,  8  Serg.  &  Rawle,  110;  Hellen  v.  rington,  3  Lead.  Cas.  Eq.  338. 
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curity,  shall  be  subrogated  to  A's  rights  as  against  the  other 
parcel;  and  in  this  way,  while  sufficient  play  is  given  to  the 
rights  of  one  party,  protection  is,  at  the  same  time,  afforded  to 
the  rights  of  the  other.^ 

341.  It  will  be  seen  from  the  above  illustration  that  the 
equity  of  marshalling  would  seem  to  be  capable  of  being  carried 
into  effect  in  one  of  two  ways,  either,  first,  by  restraining  the 
party  against  whom  it  exists  from  using  a  security  to  the 
injury  of  another;  or,  secondly,  by  giving  the  party  entitled  to 
the  protection  of  this  equity  the  benefit  of  another  security  in 
lieu  of  the  one  of  which  he  has  been  disappointed.  In  other 
words,  the  right  might  be  enforced  either  by  injunction  against 
the  paramount  creditor,  or  by  subrogation  in  favor  of  the  junior 
creditor.  In  practice,  however,  the  latter  of  these  two  methods 
is  the  one  most  usually  employed;  and  the  sounder  doctrine 
seems  to  be  that  the  first  of  the  two  ought  not  to  be  resorted  to 
except  under  very  peculiar  circumstances.  It  is  true  that  there 
are  many  dicta  to  the  effect  that  a  creditor  will  be  restrained 
from  resorting  to  one  of  two  sources  of  payment,  and  compelled 
to  look  to  the  other  f  but  in  practice  the  rule  has  been  seldom 
applied  (except  under  peculiar  circumstances),  because  it  would 
appear  to  be  unjust  that  a  creditor  who  had  taken  pains  to  ob- 
tain ample  security  should  be  limited  in  his  rights  of  enforce- 
ment, and  exposed  to  delay;  more  especially  as  the  ends  of 
justice  can  in  general  be  completely  attained  by  the  application 
of  the  doctrine  of  subrogation.^  A  paramount  encumbrancer 
ought  to  be  allowed  to  choose  the  method  of  collecting  his  debt, 

•  In   support  of  the  general  doctrine  Steamboat  Co.  v.  The  New  Jersey  Stenm- 

stated  in  the  text,  see  Cheesebrough  v.  boat  Co.,  1  Hopkins,  460;  Evans  v.  Dun- 

Millard,  I  Johns.  C.  R.  409 ;  Ramse/s  can,  4  Watts,  24. 

Appeal,  2  Watte,  228;  Bruner's  Appeal,  *  Mason  v.  Bogg,  2  My.  &  Cr.  448; 

7  Watts  &  Serg.  269 ;  Hannegan  v.  Han-  NeflTs  Appeal,  9  Watts  &  Serg.  86 ;  Ram- 

nah,  7  Blackf.  353 ;  Briggs  v.  The  Plant-  sey's    Appeal,   2   Watts,   228;    Schunk's 

ers*  Bank,  1  Freem.  Ch.  674;  American  Appeal,  2  Barr,  304;   Arna's  Appeal,  16 

note  to  Aldrich  v.  Cooper,  2  Lead.  Cas.  P.  F.  Sm.  74 ;  Dunlap  v.  Clements,  7  Alab. 

Eq.  219.  539;  Moses  v.  Ranlet,  2  N.  Hamp.  488; 

«  Aldrich  v.  Cooper,  8  Ves.  382;  Clowes  Findlayv.  Hosmer,  2  Conn.  3o0;  West  v. 

V    Dickenson,  9  Cowen,  403 ;  Greenwood  The   Bank  of  Rutland,    19  Verm.   403; 

V.  Taylor,  1  Russ.  &  My.  186;  Avery  v  Brinkerboff  v.   Marvin,  6  Johns.  Ch.   R. 

Pallen,  8  Sm.  &  Marsh.  357;  Thompson  320;  Evertson  v.  Booth,  19  Johns.  486. 
V.  Murray,  2  Hill  Ch.  213;    New  York 
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and  all  that  a  junior  creditor  can  fairly  ask  is  that  he  shall  have 
liberty  to  resort  to  another  source  of  payment  in  place  of  the 
one  of  which  he  has  been  deprived.  Of  course,  where  both 
funds  are  in  court,  or  under  its  immediate  control,  the  case  is 
different.  The  rights  of  every  one  can  be  protected,  and  there 
is  no  harm  in  throwing  the  paramount  creditor  at  once  on  the 
singly  charged  fund.^  So,  too,  when  the  paramount  creditor 
has  been  guilty  of  some  negligence  or  default,  as  where  he  has 
put  one  of  the  funds  beyond  his  own  reach  with  the  full  knowl- 
edge that  his  debt  cannot  be  satisfied  out  of  the  other  fund 
without  injury  to  the  interests  of  third  persons,  he  may  be  re- 
strained from  coming  in  upon  the  second  fund.^ 

These,  however,  are  exceptions,  and  perhaps  the  general  rule 
in  this  country  may  be  stated  to  be,  that  the  right  of  marshalling 
is  usually  enforced  through  the  equities  of  subrogation  and  con- 
tribution. 

Nevertheless,  there  are  decisions  in  some  of  the  States  in 
favor  of  the  doctrine  of  compulsion  f  while  in  England,  there 
is  some  reason  for  thus  restraining  the  creditor,  as  under  the  rule 
in  Copis  V.  Middleton  the  use  of  the  doubly  charged  security 
would  operate  as  its  extinguishment,  and  it  could  not  be  kept 
alive  for  the  benefit  of  the  subsequent  encumbrances.* 

342.  The  equity  of  marshalling  is  subject  to  certain  qualifica- 
tions which  it  has  become  necessary  to  lay  down  for  the  purpose 
of  reaching  exact  justice. 

It  cannot  be  used  to  prejudice  those  who  have  an  equal  or 
superior  equity  against  the  debtor.  Thus  if  the  land  of  the  wife 
is  mortgaged  for  the  husband'adebt,  a  subsequent  judgment  credi- 
tor of  the  husband  cannot  claim  that  the  mortgagee  shall  pro- 
ceed first  upon  the  property  of  the  wife,  nor  can  he  claim  to  be 
subrogated  to  the  mortgagor's  security  against  the  wife,  because 
the  equity  of  the  latter  is  superior  to  that  of  the  husband,  and  is 
necessarily  superior  to   the  equities  of  his  creditors.*    On  the 

*  See   American   note    to    Aldricb    v.        '  Ante^  notes  to  p.  315. 

Cooper,  2  Lead.  Cas.  Eq.  276.  *  American  note  to  Aldrich  v.  Cooper, 

*  Stevens  v.  Cooper,  1  Johns.  Ch.  R.     2  Lead.  Cas.  Eq.  280. 

425;  Paxton  v.  Harrier,  1  Jones  (Pa.),         5  Reynolds  v.  Tooker,  18  Wend.  591 ; 

812;  Parkman  v.  Wilson,  19  Pick.  231  ;  Ayres  r.   Busted,    16    Conn.  504;    John 

BerrytJ.  TheChurch,7Maryl.  664;  Mount  v.  Reardon,  11  Maryl.  465. 
V.  Potts,  8  C.  E.  Green,  188. 
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other  hand,  the  exercise  of  the  right  of  marshalling  cannot  be 
defeated  by  the  intervention  of  creditoip  of  a  later  date.^ 

As  a  general  rule,  this  equity  will  not  exist  as  against  a  creditor 
of  several  debtors  in  favor  of  a  creditor  of  one  of  the  debtors.  The 
two  funds  must  belong  to  the  same  person.  Thus,  if  A.  and  B. 
are  debtors  to  C,  and  A.  is  also  a  debtor  to  D.,  and  C.  obtains 
satisfaction  out  of  A.,  D.  cannot  claim  to  be  subrogated  to  C.'s 
rights  against  B.^  But  this  rule  may  admit  of  some  exceptions. 
If  A.,  in  the  case  above  put,  were  merely  a  surety,  then  it  would 
be  B.'s  duty  to  discharge  the  debt,  and  if  A.'s  property  were 
taken  for  that  purpose,  his  creditors  would  have  the  right  to  be 
subrogated  to  the  remedies  of  the  joint  creditors  against  B.^ 
The  duty  of  contribution  between  joint  debtors  may  also  in  some 
instances  be  enforced  by  the  creditors  of  one.* 

The  two  funds  must  actually  exist ;  the  doctrine  of  marshalling 
cannot  be  invoked  for  the  purpose  of  raising  a  fund.* 

343.  The  result  of  throwing  a  creditor,  who  has  two  securities 
for  his  debt,  upon  the  singly  charged  fund,  is  of  course  to  effect 
a  payment  of  the  debt  so  far  as  that  fund  will  extend.  Suppose, 
now,  the  general  assets  of  the  debtor  are  insufficient  to  meet  all 
his  liabilities,  the  question  will  then  naturally  arise,  whether  the 
creditor  who  has  realized  a  portion  of  his  debt  shall  be  entitled 
to  a  dividend  on  the  whole  amount  of  his  claim,  or  only  upon  the 
balance  remaining  after  the  appropriation  of  the  fund  which  has 
been  exclusively  under  his  control. 

The  rule  in  bankruptcy  was  that  the  creditor  was  only  entitled 
to  prove  for  the  residue ;  the  right  to  resort  to  the  prior  security 
being  treated,2>ro  tanto^  as  payment.^  But  this  rule  is  peculiar  to 
the  bankrupt  law,  and  the  better  doctrine  is  that  it  is  not  applica- 
ble to  cases  outside  of  that  law.    Therefore  the  rule  would  seem 

>  Withers  v.  Carter,  4  Grat.  407  ;  Zieg-  ^  The  Professional  Life  Assurance  Co.'s 

ler   V.    Long,    2    Watts,     205 ;     Bruner's  Case,  L   R.  3  Eq.  668. 

Appeal,  7  Watts  &  Serg.  269.  6  By  the  20th  section  of  the  Bankruptcy 

»  Ayres    v.    Hasted,    16    Conn.    504;  Act  of  1867,.  the  creditors  of  a  bankrupt 

Dorr  V.  Shaw,  4  Johns.  Ch.  17  ;  Wise  v.  who  hold  security  have  the  option  either 

Shepherd,  13  Illinois,  41.  to  prove  for  the  balance  of  their  claim,  or 

*  King  t?.  McVickar,  3  Sandf.  Ch.  192  ;  to  surrender  the  property  held  as  security 
Wise  V.  Shepherd,  13  111.  41.  and  prove  for  their  whole  debt. 

*  See   American    note    to    Aldrich    v. 
Cooper,  2  Lead.  Cas.  Eq.  222. 
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to  be  that  the  circumBtance  that  the  creditor  has  a  right  to  resort 
to  a  fund  which  is  opem  to  him  alone,  shall  not  preclude  him 
from  coming  in  upon  a  fund  of  an  insolvent  estate  which  is  com- 
mon to  all  creditors,  and  obtaining  a  dividend  on  the  full  amount 
of  his  debt,  subject  to  the  common  sense  qualification  that  the 
total  so  received  by  him  shall  not  exceed  the  sum  due. 

There  has,  indeed,  been  some  difference  of  authority  upon  this 
point.  But  the  case  of  Greenwood  v.  Taylor,^  where  the  doctrine 
was  laid  down  that  the  rule  in  bankruptcy  applied  also  to  the 
administration  of  insolvent  estates,  cannot  now  be  considered  as 
law  f  and  the  decisions  in  the  American  courts  which  have 
assumed  the  same  position,  will  perhaps  be  reconsidered  when 
the  point  comes  up  again  in  the  tribunals  where  they  were  ren- 
dered.^ In  several  of  the  States  the  courts  have  refused  to  follow 
that  decision.* 

344.  The  class  of  cases  which  have  ordinarily  invited  the 
application  of  the  equity  of  marshalling  in  this  country,  is  some- 
what different  from  those  which  have  called  it  into  play  in 
England.  In  England,  this  equity  was  most  frequently  em- 
ployed in  80  ordering  the  claims  of  creditors  entitled  to  payment 
out  of  the  real  estate  of  a  deceased  debtor,  as  not  to  interfere  with 
those  whose  remedy  was  confined  to  personalty.  Its  application 
to  debtors'  estates  during  their  lifetime  was  much  less  frequent.  In 
theUnited  States,  however,  the  necessity  for  marshalling  the  assets 
of  a  decedent  has  been  very  much,  if  not  altogether,  done  away 
with  by  the  general  rule  that  estates  of  all  kinds,  both  real  and 
personal,  ar5  considered  assets  for  the  payment  of  debts,  and 
that  Bj^ecialty  and  simple  contract  creditors  stand,  as  respects 
both  classes  of  property,  upon  the  same  footing.  But  the  equity 
of  marshalling  has  been  frequently  applied  in  this  country  to 
the  adjustment  of  the  liabilities  of  debtors  during  their  lifetime, 
and  it  is  now  an  ordinary  part  of  the  machinery  by  which  courts 
of  equity,  or  courts  wherein  equitable  principles  are  recognized, 
arrive  at  exact  justice  in  the  proper  application  of  a  debtor's 
property  to  the  discharge  of  his  liabilities. 

I  1  Ru88.  &  Myl.  185.  *  West  v.   The   Bank  of  Rutland,    19 

«  Mason  v.  Bogg,  2  My.  &  Cr.  448.  Verm.  403 ;    Schunk's   Appeal,  2  Barr, 

3  Note  to  Aldrich  v.  Cooper,  2  Lead.  304;  Findlay  v.  Hosmer,  2  Conn.  350. 
Cas.  Eq.  286. 
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This  equity  is  enforced  for  the  benefit  of  junior  encumbrancers; 
as,  for  example,  for  the  benefit  of  a  mortgagee  of  a  particular 
piece  of  real  estate,  by  subrogating  him  to  the  general  lien  of  a 
prior  judgment  creditor.  It  is  enforced,  also,  very  frequently 
for  the  protection  of  sureties,  by  enabling  them  to  make  use 
of  the  creditor's  securities  as  against  their  principal.  The  method 
of  applying  the  doctrine  in  both  these  instances  has  already 
been  explained. 

345.  The  application  of  this  equity  to  the  administration  of 
estates  of  decedents  may  be  briefly  noticed. 

According  to  the  law,  as  it  formerly  existed  in  England,  the 
equity  of  marshalling  was  frequently  exercised  in  favor  of  simple 
contract  creditors,  when  the  personalty,  which  then  constituted 
the  only  fund  for  the  payment  of  debts,  had  been  wholly  or  par- 
tially exhausted  by  superior  creditors  who  might  have  resorted 
to  real  estate,  viz.,  by  specialty  creditors,  by  niortgagees,  or  by 
vendors  claiming  a  lien  for  unpaid  purchase-money.^  But  in 
the  United  States,  the  property  of  a  decedent,  of  all  kinds,  is 
applicable  to  the  payment  of  his  debts,  and  the  same  rule  now 
exists,  by  statute,  in  England.^  Hence  the  equity  of  marshalling 
is  no  longer  called  into  play  for  the  purpose  of  regulating  the 
rights  of  diflferent  sets  of  creditors  of  a  decedent's  estate ;  but  is 
applied  principally,  if  not  altogether,  in  the  settlement  of  the 
(Questions  which  arise  between  diflTerent  claimants  to  the  residuum 
of  the  estate  after  the  payment  of  the  debts.^  Questions  of  this 
kind  arise  in  this  way :  The  assets  of  a  decedent  are  not  all 
equally  applicable  to  the  payment  of  his  debts,  but  are  liable  to 
be  applied  only  in  a  certain  order,  which  varies  in  diflferent 
States  of  the  Union,  being  in  some  rather  general,  in  others 
strictly  defined  and  minute.  Now,  it  is  an  almost  universal 
rule  that  the  general  personal  estate  is  the  primary  fund  for  the 
payment  of  debts,  and,  therefore,  ought  to  be  resorted  to  for 
that  purpose  before  articles  which  have  been  specifically  be- 
queathed are  taken.  A  person,  therefore,  to  whom  there  has 
been  a  specific  bequest  of  a  chattel,  has  a  right  to  say  that  the 

»  Adam8*8  Eq.  275.  »  2  Redfield  on  WUls,  853  (J  74,  1). 

t  3  &  4  Will.  IV.,  c.  104. 
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general  personal  estate  shall  be  exhausted  in  order  to  pay  debts, 
before  recourse  is  had  against  his  specific  legacy ;  in  other  words, 
the  assets  of  a  decedent  will  be  marshalled  in  favor  of  a  specific 
legacy,  and  against  the  general  personal  estate. 

Again,  two  or  more  parties  interested  in  an  estate  may  stand 
exactly  upon  the  same  footing,  so  far  as  respects  the  liability  of 
their  interests  to  be  taken  for  the  payment  of  the  decedent's 
debts.  Now,  if  the  interest  or  share  of  one  of  these  parties  is 
entirely  taken,  while  those  of  the  others  are  left  untouched,  he 
manifestly  has,  in  justice,  a  right  to  say  that  the  interests  which 
stand  exactly  in  the  same  position  with  his  own  shall  contribute 
ratably  to  bear  the  common  burden ;  in  other  words,  he  has  an 
equity  for  contribution  as  against  his  co-legatees.* 

346.  The  order  in  which  assets  are  liable  to  be  taken  for  the 
payment  of  debts  is  generally  stated  to  be  as  follows :  1.  The 
general  personal  estate,  not  expressly  or  by  implication  ex- 
empted ;  2.  Any  estate  particularly  devised  simply  for  the  pay- 
ment of  debts;  3.  Estates  descended;  4.  Property  devised  and 
bequeathed  to  particular  devisees  and  legatees,  but  charged  with 
the  payment  of  debts ;  5.  General  pecuniary  legacies  pro  rata  ; 
6.  Specific  legacies,  and  lands  devised ;  7.  Personalty  and  realty 
over  which  the  person  whose  estate  is  to  be  administered  has 
exercised  a  general  power  of  appointment.^ 

The  general  personal  estate  is,  in  the  first  instance,  applicable 
to  the  payment  of  debts ;  and  it  is  also  the  primary  and  natural 
fund  fox  the  payment  of  legacies ;  and  if  legacies  or  annuities 

»  2  Redfield.on  Willg,  863,  864  (g  74, 2).  677 ;  Perry  on  Trusts,  J  666 ;  2  Spence  Eq. 

s  Smith*i9  Manual  x>f  Equity,  270,  271.  817;  American  note  to  Duke  of  Ancaster 

Bee,  also,  Hoover ,».  Hoaver,  6  Barr,  361 ;  v.  Mayer,  1  Lead.  Cas.  Eq.  647  (3d  Am. 

Hays  V.  Jackson,  6  Mass.  149 ;  Living-  ed.).     The  only  exception   to   this  nile 

eton  V,  Newkirk,  3 ,  Johns..  Ch.  812;  Miller  appears  to  be  South  Carolina,  where  it  is 

V.  Harwell,  3  Murph.  194 ;    McLond  v,  held  that  property,  whether  real  or  per- 

Roberts,  4  Hen.  &  Munf.  443  ;  Marsh  v.  sonal,    which   has   been  specifically  set 

Marsh,  10  B.  Mon.  360 ;  Chase  v.  Lock,  apart  by  the  will  for  the  payment  of 

erman,  11  Gill  &  J.  186  ;  Elliott  c  Carter,  debts,  must  be  first  applied  to  that  pur- 

9  Grat.  649 ;  Breden  v,  Gilliland,  17  P.  F.  pose.     Dunlap  v.  Dunlap,  4  Desaus.  306 ; 

Smith,  34 ;  Clarke  v.  Henshaw,  30  Ind.  Pinokney  v.  Pinckney,  2  Rich.  Eq.  236 ; 

144.     Snell's  Eq.  221 ;  Adams's  Eq.  623  note  to  Duke  of  Ancaster  v.  Mayer,  1 

(6th  Am  ed.)  and  notes;  Story's  Eq.,  {  Lead  Cas.  Eq.  648  (3d  Am.  ed.). 
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are  given  generally,  they  are  payable  out  of  the  personal  estate 
only.^ 

347.  The  general  personal  estate  may,  however,  be  exempted 
from  this  primary  liability,  either  by  express  provision  in  the 
will,  or  by  implication  from  the  circumstances  attending  the 
case.^  Although  the  presumption  is  against  intention  to  exone- 
rate the  personalty,  yet  where  there  are  express  words  exempt- 
ing the  personalty,  there  can,  of  course,  be  no  question  as  to  its 
freedom  from  liability  ;^  and  the  rule  is  the  same,  where  there 
is  on  the  face  of  the  will  a  plain  intention  on  the  part  of  the 
testator  to  exonerate  his  personal  estate.*  In  what  way,  how- 
ever, this  intention  can  be  manifested  with  sufficient  clearness, 
is,  perhaps,  a  question  attended  with  more  difficulty.  The 
primary  fund  will  not  be  exonerated  merely  because  another 
fund  is  provided,  for  such  other  fund  is  considered  as  auxiliary 
only,  unless  the  primary  fund  be  expressly  exonerated.*  The 
true  rule  would  seem  to  be  that  the  personal  estate  will  be  ex- 
empted only  when  there  appears,  upon  the  whole  testamentary 
disposition  taken  together,  an  intention  on  the  part  of  the  tes- 
tator, so  expressed  as  to  convince  a  judicial  mind  that  it  was 
meant  not  merely  to  charge  the  real  estate,  but  so  to  charge  it 
as  to  exempt  the  personal  estate ;  for  it  is  not  upon  an  intention 
to  charge  the  real,  but  upon  an  expressed  intention  also  to  dis- 
charge the  personal  estate,  that  the  question  is  to  be  decided.* 
Without  entering  minutely  into  the  subject  it  may  be  stated, 
as  a  general  rule,  that  if  the  personal  estate  as  a  whole  and  not 
as  a  residue  is  given  in  the  nature  of  a  specific  bequest,  and 
another  fund  is  supplied  for  the  payment  of  the  debts  and 

1  Smith's  Manual  of  Equity,  271 ;  Am.  ^  Bootle  v.  Blundell,  1   Merir.   230 ; 

note  to  Aldrich  v.  Cooper,  2  Lead.  Cas.  Walker's  Est.,  8  Rawle,  229 ;  Canfield  v, 

£q.  266  (3d  Am.  ed.).  Bostwick,  21  Conn.  550;  Simso.  Sims,  2 

s  Note  to  Duke  of  Ancaster  v.  Mayer,  Stock.  Ch.  158:  Am.  notes  to  Duke  of 

1   Lead.   Cas.  £q.  646  (4th  £ng.  ed.);  Ancaster  v.  Mayer,  1  Lead.  Cas.  £q.  640 ; 

%llis  V.  Robins,  1  De  Q.  &  Sm.  131  ;  2  and  to  Aldrich  v.  Cooper,  2  Id.  265  (3d 

Jarm.  on  Wills,  564-600.  Am.  ed.).    Originally  express  words  were 

'  Toung  V.  Toung,  26  Beay.  522.  necessary  to  exempt  the  personal  estate, 

<  Coventry  v.  Coventry,  2  Dr.  &  Sm.  and  almost  erery  judge  has  lamented  that 

470;  Clery*8  Appeal,  11  Casey,  54.  that  rule  has  not  been  adhered  to.     2 

s  Bamewell  v.  Cawdor,  3  Mad.  453 ;  Spence  £q.  337. 
Watson   V.   Brickwood,   9  Ves.    447;    2 
Spenoe  £q.  824. 
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legacies,  and  funeral  and  testamentary  charges ;  or  if  the  testa- 
tor has,  bj  any  declaration  in  his  will,  shown  an  intention  to 
preserve  the  personal  estate  entire  for  any  given  purpose  what- 
ever, that  will  be  sufficient  to  exempt  the  personalty.^ 

348.  The  personal  estate  may  also  be  exonerated  by  implica- 
tion, and  an  instance  of  such  implied  exonemtion  may  be  found 
in  the  case  of  a  mortgage  debt  not  created  by  the  decedent,  and 
which  has  been  held,  therefore,  under  certain  circumstances,  to 
be  payable  not  out  of  the  personalty,  but  out  of  the  mortgaged 
premises.  Thus,  if  a  mortgage  had  been  created  by  an  ancestor, 
and  the  mortgaged  estate  had  afterwards  descended  upon  the 
heir,  then  the  personal  estate  of  the  heir  would  not  be  liable  in 
favor  of  any  person  who  should  derive  title  by  descent  under 
him  to  the  mortgaged  premises,  subject  to  the  mortgage.^ 

349.  Where  the  testator  directs  a  sale  of  his  real  estate,  and 
the  proceeds  and  the  personal  estate  are  thrown  into  one  mass, 
which  he  subjects  to  the  payment  of  debts  and  legacies,  the  real 
and  personal  estate  must  contribute,  in  proportion  to  their  rela- 
tive amounts,  to  the  payment  of  the  debts  and  legacies.^  But 
if  real  and  personal  estate  are  given  together  to  one  person  sub- 
ject to  charges,  but  the  real  estate  is  not  directed  to  be  sold,  the 
personal  estate  remains  primarily  liable.* 

If  the  order  in  which  assets  should  be  applied  to  the  payment 
of  debts  and  legacies  has  been  disturbed,  this  disturbance  may 
(as  has  been  already  stated)  be  corrected  by  the  application  of 
the  doctrine  of  marshalling.  Thus,  if  pecuniary  legacies  have 
been  taken  for  the  payment  of  debts,  the  legatees  are  entitled 
to  the  equity  of  marshalling  as  against  real  estate  descended,  or 

1  2  SpenceEq.  341.     See,  also,  Smith's  be  paid   oat  of  Jiis  personalty.     Hoff's 

Manual  of  Equity,  272;  Webb  v,  Jones,  Appeal,  12  Harris  (Pa.),  200;  Lennig's 

2  Bro.  C.  C.  60;   Dawes  v.  Scott,  6  Russ.  Est.,  2  P.  F.  Sm.  139. 

32 ;   Forrest  v.  Prescott,  L.  R.    10  Eq.  •  Roberts   v.  Walker,    1    Russ.    &   M. 

545.  752  ;  Robinson  v.  The  Qovernors  of  Lon- 

'  Duke  of  Ancaster  v.  Mayer,  1  Bro.  don  Hospital,  10  Hare,  19.                      ^ 

C.  C.  454 ;  Cumberland  v.  Codrington,  3  *  Boughton  v.  Boughton,  1  H.  L.  Cas. 

Johns.  Ch.  257;  Keyzey's  Case,  9  Serg.  &  406 ;  Tench  v.  Cheese,  6  De  G.  M.  &  G. 

R.  71 ;  Garnett  v.  Macon,  6  Call,  SOS;  453  (but  see  Allan  v,  Gott,  L.  R.  7  Ch. 

Bank  of  U.  S.  v.  Beverly,  1  How.  134;  1  App.  439);  Williams  on  Executors,  1712 

Lead.  Cas.  Eq.  642  (3d  Am.  ed.).     If,  (7th  Eng.  ed.).  See,  also,  Elliott t;.  Carter, 

however,  for  any  reason,  the  debt  becomes  9  Grat.  541;  Adams  v.  Brackett,  5  Met. 

the  debt  of  the  owner  of  the  land,  it  must  2S0  ;  Cox  v.  Corkendall,  2  Beas.  136. 
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as  against  real  estate  devised,  but  charged  with  the  payment  of 
debts.  But  they  have  no  right  to  marshal  as  against  lands 
devised,  for  the  interest  of  the  devisee  is  not  by  law  liable  in 
priority  to  that  of  the  legatee. 

350.  As  a  general  rule,  assets  will  not  be  marshalled  in  favor 
of  a  charity  ;  the  reason  being  that  stated  by  Lord  Hardwicke, 
in  Mogg  V.  Hodges,*  namely,  that  a  court  of  equity  is  not  war- 
ranted in  setting  up  a  rule  of  equity  contrary  to  the  common 
rules  of  the  court  merely  to  support  a  bequest  which  is  contrary 
to  law.^ 


CHAPTER  VII. 
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351.  Distinction  between  Hens  at  common 
law  and  in  equity. 

352.  Instances  of  equitable  liens. 

853.  Vendor's  lien  for  purchase  money. 

854.  Nature  of  this  lien. 

855.  Waived  by  taking  independent  se- 
curity. 


356.  Parties  for  and  against  whom  the 
lien  exists. 

357.  Deposit  of  title  deeds. 

358.  Mortgages  of  personalty. 

359.  Pledges. 

360.  Liens  in  aid  of  equitable  and  legal 

rights. 


351.  A  LIEN  at  common  law  has  been  defined  to  be  a  right  in 
one  man  to  retain  tliat  which  is  in  his  possession,  belonging  to 
another,  till  certain  demands  of  him,  the  person  in  possession, 
are  satisfied.'  It  will  bo  observed  that  this  lien  is  founded  upon 
the  idea  of  possession ;  and,  consequently,  as  a  general  rule,  if 
the  possession  is  abandoned  the  lien  is  lost.*  It  attaches  exclu- 
sively to  personal  property.* 


«  2  Ves.  Sr.  53. 
.    «  Note  to  Aldrich  ».  Cooper,  2  Lead. 
Cas.  Eq.  103  (4th  Eng.  ed.). 

*  Per  Grose,  J.,  in  Hammond  v.  Barclay, 
2  East,  235  ;   2  Spence  Eq.  796. 

*  2  Spence  Eq.  796.  There  are  cer- 
tain rare  instances  in  which  rights  in 
the  nature  of  liens  exist  at  common  law, 
although  the  party  claiming  the  right  has 
not  the  property  actually  in  his  possession. 
An  instance  may  be  found  in  the  case 


where  goods  have  been  deposited  by  way 
of  security  for  the  payment  of  a  bill  of 
exchange,  and  the  bill  is  subsequently 
endorsed ;  here  the  endorsee,  though  he 
has  not  possession,  may  be  entitled  to  the 
benefit  of  the  security.  2  Spence  Eq. 
796 ;  Ex  parte  Perfect,  1  Mont.  25  ;  Ex 
parte  Waring,  2  Rose,  182 ;  Ex  parte  Copo- 
land,  3  Deac.  &  Ch.  199. 
»  2  Spence  Eq.  796. 
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Besides  the  common  law  liens  there  are  certain  liens,  or  rights 
in  the  nature  of  liens,  which  are  wholly  independent  of  posses- 
sion,^ which  exist  only  in  equity,  and  of  which  equity  alone  can 
take  cognizance.^ 

In  modern  times  the  doctrine  of  equitable  liens  has  been  liber- 
ally extended  for  the  purpose  of  facilitating  mercantile  transac- 
tions, and  in  order  that  the  intention  of  parties  to  create  specific 
securities  may  be  justly  and  effectually  carried  out.  A  good 
example  of  the  liens  here  referred  to  may  be  found  in  the  case 
of  Frith  V.  Forbes,*  where  bills  of  exchange  drawn  against  a 
particular  cargo  of  a  ship,  accompanied  by  letters  of  the  con- 
signor to  the  consignee  referring  to  the  bills,  were  held  to  create 
a  lieA  upon  the  cargo.  And  while  it  is  true  that  in  a  subsequent 
case^  the  court  declined  to  accede  to  the  bald  proposition,  that 
merely  because  a  bill  of  exchange  purports  to  be  drawn  against 
a  particular  cargo,  it  carries  a  lien  on  that  cargo  in  the  hands  of 
every  holder  of  the  bill,  and  intimated  that  Frith  v.  Forbes  was 
not  to  be  regarded  as  of  unimpeachable  authority,  yet  that  de- 
cision may  properly  be  cited  as  showing  the  tendency  of  the 
modern  doctrine  upon  this  subject,  and  the  disposition  of  the 
courts  of  chancery  to  carry  out  the  contracts  of  parties  as  they 
meant  them  to  be  fulfilled. 

Other  illustrations  of  such  liens  will  be  found  in  the  instances 
given  in  a  former  chapter  of  the  assignments  of  future  cargoes 
by  way  of  security  ;  the  assignments  in  such  cases  operating  to 
create  liens  which  could  have  had  no  existence  at  law.* 

352.  Many  other  instances  of  equitable  liens  of  a  more  ancient 
character  exist :  such  are  the  lien  of  a  vendor  for  unpaid  pur- 
chase-money;  of  one  joint  tenant  of  a  lease  for  fities  and  expenses 
of  renewal;  for  improvements  which  a  person  has  innocently 
put  upon  the  land  of  another,  being  encouraged  thereto  by  the 
owner;  by  deposit  of  title  deeds;  of  a  trustee  upon  the  trust 
estate  for  his  expenses  ;  of  a  solicitor  upon  papers  or  funds  f  of  • 

»  Smith's  Mannal  of  Equity,  338.  «  Ante,  pp.  170,  171. 

«  Gladstone   v.  Berley,  2  Meriv.  403:         ^  See  Francis  v.  Francis,  6  De  G.  M. 

Cotesworth  v.  Stephens,  4  Hare,  193  ;  2  &  G.  108;  Tamer  v.  Letts,  7  De  G.  M. 

Spence  £q.  803.  &  G   243  ;  In  re  Bank  of  Hindustan,  L. 

3  4  De  G.  F.  &  J.  409.  R.  3  Ch.  App.  126. 

*  Robey's  Iron  Works  v.  Oilier,  L.  R  7 
Ch.  App.  695. 
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a  part  owner  of  a  ship  upon  her  earnings ;  and  many  others.^  A 
few  of  these  will  require  particular  attention ;  and  among  the 
first  is  the  lien  of  the  vendor  of  real  estate  for  the  unpaid  pur- 
chase-money. 

353.  Where  a  vendor  delivers  possession  of  an  estate  to  a  pur- 
chaser, without  receiving  the  purchase-money,  equity,  whether 
the  estate  be  conveyed  or  only  contracted  to  be  conveyed^  and 
although  there  was  not  any  special  agreement  for  that  purpose, 
gives  the  vendor  a  lien  upon  the  land  for  the  unpaid  purchase- 
money.*  This  has  been  the  settled  doctrine  of  the  English  courts 
for  many  years,  having  been  established  by  a  number  of  authori- 
ties of  which  the  leading  one  is  considered  to  be  Mackreth  v.  Sym- 
mons,  decided  by  Lord  Eldon  in  1808.^  In  the  United  States  the 
decisions  upon  the  subject  have  not  been  uniform.  In  some  of 
the  States  of  the  Union,  and  in  the  Federal  courts,  the  doctrine 
of  a  vendor's  lien  has  been  adopted ;  in  others  it  has  been  repu- 
diated ;  while  in  still  a  third  class,  the  English  rule  has  been  al)- 
rogated  or  modified  by  statute.  In  the  first  class  are  included 
the  States  of  New  York,  New  Jersey,  Maryland,  Tennessee,  Mis- 
sissippi, Georgia,  Alabama,  Missouri,  Michigan,  Illinois,  Indiana, 
Ohio,  Arkansas,  Kentucky,  Iowa,  Wisconsin,  Minnesota,  Califor- 
nia, Florida,  and  Texas.*  The  second  class  (where  the  doctrine 
has  been  rejected)  includes  Maine,  Pennsylvania,  Kansas,  North 

»  See  2  Spence  Eq.  803  ;  797.  Dennis  v,  Williams,  40  Alab.  633 ;  Mc- 
2  2  Sug.  V.  and  P.  671  (375,  Am.  ed.).  Knight  v.  Brady,  2  Missouri,  89;  Carroll 
^  15  Ves.  829;  1  Lead.  Cas.  £q.  336  .v.  Van  Rensselaer,  Barring.  Ch.  225  ; 
(3d  Am.  ed.).  Sears  o.  Smith,  2  Mioh.  243;  MoLaarie 
<  Stafford  v.  Van  Rensselaer,  9  Cowen,  v.  Thomas,  39  Illin.  291 :  Evans  v.  Goods- 
Si  6;  Garson  V.  Green,  1  Johns.  Ch.  308 ;  let,  I  Blaokf.  216;  Tiernan  v.  Bean,  2 
Dubois  V.  Hull,  48  Barb.  26  ;  Armstrong  Ohio,  383 ;  Anketel  v.  Converse,  17  Ohio 
V.  Ross,  5  C.  E.  Green,  109 ;  White  «.  Cas-  St.  11;  Shall  t).  Biscoe,  18  Ark.  142; 
anave,  1  Harr.  &  J.  106 ;  Carrioo  v.  The  Barrus  v.  Roulhac,  2  Bash.  39 ;  Maupia 
Farmers*,  etc.  Bank,  33  Maryl.  235  ;  v,  McCormick,  Id.  206  ;  Pierson  w.  David, 
Ellis  V,  Temple,  4  Cold.  315;  Stewart  v.  1  Iowa,  23;  MoDole  v.  Purdy,  23  Iowa, 
Ives,  1  Sm.  &  Marsh.  197;  Harvey  v.  277;  Tobey  v.  McAllister,  9  Wis.  468; 
Kelly,  41  Miss.  490;  Russell  v.  Watt,  Id.  Daughaday  v.  Paine,  6  Min.  443;  True- 
602;  Mims  v.  Macon  and  Western  Rail-  body  v,  Jacobson,  2  Cal.  269;  Burt  v. 
road,  3  Kelly,  333 ;  Stile  «.  The  Mayor  Wilson,  28  Id.  632 ;  Woods  v.  Bailey,  3 
and  Council  of  the  City  of  Griffin,  27  Geo.  Florida,  41 ;  McAlpine  v,  Burnett,  23  Tex. 
502 ;   Haley  v,  Bennett,  6  Porter,  452 ;  649. 
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Carolina  and  South  Carolina;^  while  in  Vermont,  Virginia,  and 
West  Virginia,  the  lien  is  abolished  by  statute.^ 

In  Massachusetts,  Ifew  Hamsphire,  Connecticut,  and  Delaware, 
the  question  is  undecided.^  In  the  Federal  courts  the  lien  is 
rec02:nized.* 

354.  As  to  the  exact  nature  of  the  vendor's  lien  the  expres- 
sions of  text  writers  and  judges  have  not  been  altogether  uniform. 
By  some  it  has  been  treated  in  the  nature  of  a  trust,  and  in  the 
work  of  at  least  one  great  writer  this  lien  is  classed  under  the 
head  of  implied  t<rusts.*  On  the  other  hand,  a  somewhat  different 
view  is  taken  by  the  author  of  the  American  note  to  Mackreth  v, 
Symmons;®  and  this  opinion  seems  to  be  justified  by  the  lan- 
guage of  Mr.  Justice  Story  in  Gilman  v,  Brown,^  and  by  the 
text  of  a  treatise  of  unsurpassed  authority.^  It  would  seem  to 
be  plain  that  this  lien  is  not  a  trust  in  the  sense  of  giving  the 
vendor  an  equitable  title  ;  but  that  what  he  has  is  a  charge  or 
right  which  has  its  inception  only  on  bill  filed.^ 

355.  The  lien  of  a  vendor  for  unpaid  purchase-money  does  not 
arise,  or  rather  is  considered  as  waived,  if  a  distinct  and  inde- 
pendent security  for  the  purchase-money  is  taken.  The  plainest 
case,  perhaps,  is  where  a  mortgage  is  taken  on  another  estate, 
the  obvious  intention  of  burdening  one  estate  being  that  the 
other  shall  remain  free  and  unincumbered.*^    Any  other  inde- 

*  Philbrook  v.  Delano,  29  Maine,  410;  Lellan,  10  Peters,  640;  Galloway  v.  Fin- 
Irvine  V.  Campbell,  6  Binn.  118  ;  Stonffer    ley,  12  Id.  264. 

V.    Coleman,    1    Yeates,    393;    Heist   v.         «  Story's  Eq.,  1 1219;  See,  also,  SnelPs 

Baker,  13  Wright  (Pa),  9;  Simpson  ».  Principles  of  Eq.   106;  note  to  2   Sug. 

Mundee,  8  Kansas,  172;  Brown  v.  Simp-  V.  and  P.  376  (8th  Am.  ed.).     See,  also, 

son,  4  Id.   76  ;  Crawley  v,  Timberlake,  1  Ringgold  v,   Bryan,  8    Maryl.  Ch.    488 ; 

Ired.  Eq.  846 ;  Wynne  v,  Alston,  1  Dev.  Moreton  ».  Harrison,  1  Bland,  491  ;  and 

Eq.  163;  Wragg  v.  Comp.  Gen.,  2  Desaus.  Iglehart  v,  Armiger,  /rf.  619,  624,  625. 
609.  6  1  Lead.  Cas.  Eq.  373. 

*  In  Virginin,  when  no  conveyance  of  ^  1  Mason,  191.  *»It  (the  lien)  is  not 
the  land  has  been  made,  the  case  is  not  therefore  an  equitable  estate  in  the  land 
within  the  statute  ;  Day  v.  Hale,  22  Grat.  itself,  although  that  appellation  is  loosely 
163.  applied  to  it."     See  4  Wheat.  292,  note. 

»  Wright  V.  Dame,  5  Met.  503  ;  Arlin  »  Sug.  V.  and  P.  379  (8th  Am.  ed.). 

V.   Brown,  44   N.    H.    102  ;  Chapman  v.  »  See  1  Lead.  Cas.  Eq.  366  (Am.  note.) 

Beardsley,  31  Conn.  116  ;  Budd  v.  Busti,  •»  By  the  Master  of  the  Rolls  in  Nairn 

1  Harr.  (Del.)  69.  v.  Prowse,  6  Ves.  752,  760.     See,  how- 

*  Bayley  v.   Greenleaf,  7    Wheat.  46;  ever.  Boos  v.  Ewing,  17  Ohio,  500;  An- 

Bush  V.  Marshall,  6  How.  284;  Chilton  ketel  v.  Converse,  17  Ohio  St.  11. 
V.  Braidon,  2  Black,  458;  Mel  earn  v.  Mc- 
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pendent  security,  as,  for  example,  a  pledge  of  stock,  a  mortgage 
on  the  land  sold,  or  the  like,  would  have  the  same  effect.^  But 
the  taking  of  such  independent  security,  although  evidence  of 
a  waiver,  is  not  conclusive  evidence.^ 

But  a  mere  personal  security,  as,  for  example,  a  bond,  or  a  bill, 
or  a  promissory  note,  will  not  of  itself  operate  as  a  waiver  of  the 
lien.^  Where,  however,  the  bill  or  note  is  taken  as  payment  of 
the  consideration  money,,  in  other  words,  where  the  security 
was  in  fact  the  thing  bargained  for,  the  lien  is  gone.*  And 
where  the  vendor  takes  a  negotiable  note  drawn  by  a  third  per- 
son and  endorsed  by  the  purchaser,  or  drawn  by  the  purchaser 
and  endorsed  by  a  third  person,  the  presumption  of  the  lien  is 
thereby  repelled.* 

Where  the  conveyance  is  made  in  consideration  of  the  cove- 
nants entered  into  by  the  same  deed  for  the  payment  of  the 
price,  there  is  no  room  for  any  implied  security,  and  hence  no 
vendor's  lien  will  arise.^ 

356.  As  to  the  parties  for  and  against  whom  the  vendor's  lien 
exists,  it  may  be  remarked,  in  the  first  place,  that  the  lien  will 
exist  in  favor  of  a  legatee  (for  example)  whose  legacy  has  been 
taken  to  pay  for  the  purchase  of  an  estate  in  the  hands  of  the 
heir;  in  other  words,  the  purchased  estate  and  the  personal  es- 
tate will  be  marshalled.^    The  lien  is  enforceable  against  all 

*  Nairn  v.  Prowse,  6  Ves.  752 ;  Richard-  con  Railroad  Co.,  3  Kelly,  333  ;  Baum  v, 

son  V.  Ridgely,  8  Gill  &  J.  87 ;  White  v.  Grigsbj,  21  Cal   172;  Thornton  v.  Knox, 

Dougherty,  1  Martin  &  Y.  309;  Young  v.  C.   B.  Mon.  74;   Pinchain  v.  Collard,  13 

Wood,  11  B.  Mon.  123;  Mattixw.  Weand,  Tex.    333;    Manly  «.   Slason,   21    Verni 

19  Ind.  151;    Harris  v.  Hirlan,  14   Id,  271;  Van  Doren  v.  Todd,  2  Green   Ch 

439;  Shelby  V.  Perrin,  18  Tex.  615;  Cam-  397;  Tobey  v.   McAllister,  9  Wis.  463 

den  V.  Vail,  23  Cal.  633;  Hadley  v.  Pickett,  Hoggatt  v.  Wade,  10  Sm.  &  Marsh.  143 

25  Ind.  450 ;  Minis  v.  Macon,  etc.  R.  R.  note  to  Mackreth  v.  Symmons,   1  Lead 

Co  ,  3   Kelly,   333;    Little  v.  Brown,    2  Cas.  Eq.  365. 

Leigh,  353;  Brown  v.  Oilman,  4  Wheat.         *  Buckland  v.  Pocknell,  13  Sim.  406. 
291  ;  Fish  v.  Rowland,  1  Paige,  Ch.  30;         6  2  Sug.  V.  and  P.  38&,  note  k,  and 

Phillips  V.  Saunderson,  1  Sm.  &  Marsh,  cases  cited. 
Ch.  462.  6  Clarke  t>.  Royle,  3  Sim.  499;  Earl  of 

2  Manly  v.  Slaeon,  21  Verm.  271;  Jersey  v.  Dock  Co  ,  L.  R.  7  Eq.  409;  2 
Mackreth  v.  Symraons  {supra),  2  Sug.  V.  Sug.  V.  and  P.  381  (8th  Am.  ed.).  See 
and  P.  386,  notes.  Winter  v.  Lord  Anson,  1  Sim.  &  St.  434 ; 

3  Collins    V.    Collins,    31    Beav.     346 ;  3  Russ.  488. 

Hughes  V.  Kearney,  1  Sch.  &  Lef.  134;  f  Austen  v.  Halsey,  6  Ves.  475;  Cheese- 
White  v.  Williams,  1  Paige,  502;  Garson  borough  v,  Millard,  1  Johns.  Ch.  412; 
V.  Green,  1  John.  Ch.  308;   Mims  v.  Ma-     Iglehart  v.  Armiger,  1  Bland,  519. 
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persons  claiming  under  the  vendee  with  notice,  although  for  a 
valuable  consideration/  but  not  as  against  a  bond  fide  purchaser 
without  notice.^ 

In  the  American  note  to  Mackreth  v.  Symmons,  it  is  said  that 
the  vendor's  lien  does  not  necessarily  prevail  over  that  of  judg- 
ment creditors  of  the  vendee,  but  that  "  it  depends  upon  the 
relative  equities  and  rights  of  the  disputants,  in  comparison 
with  one  another ;"^  and  that  "lien, creditors  will  supplant  one 
who,  though  he  had  a  right  in  equity  to  charge  the  land,  through 
his  own  laches  and  default  failed  to  secure  a  lien."*  Mr.  Justice 
Story,  however,  in  his  Commentaries  on  Equity  Jurisprudence, 
says  that  the  lien  of  a  vendor  "  will  prevail  against  the  judg- 
ment creditor  of  a  vendee  before  an  actual  conveyance  of  the 
estate  has  been  made  to  him,  and  as  it  should  seem  also  against 
such  a  judgment  creditor  after  the  conveyance."*  But  while,  so 
far  as  those  cases  in  which  there  has  been  no  conveyance  are 
concerned,  it  must  be  remembered  that  the  right  of  a  vendor  is 
not  a  mere  lien,  but  an  estate^  and  it  is  difficult  to  see  how  that 
legal  estate  can  be  postponed  to  a  mere  charge  against  the  equi- 
table estate  of  the  vendee ;  yet  when  there  has  been  an  actual 
conveyance  of  the  legal  title,  it  is  equally  difficult  to  see  why 
the  claims  of  creditors  should  be  postponed  to  a  secret  encum- 
brance which  the  vendor  has  failed  to  render  secure.  It  has, 
therefore,  been  held  in  several  cases  that  the  vendor's  lien  will 
not  prevail  against  judgment  creditors,  or  against  purchasers 
under  an  execution  sale;*^  and  the  language  of  the  court  in 
Bayley  v.  GreenleaF  is  certainly  in  favor  of  the  creditors.  There 
are,  however,  some  decisions  the  other  way.^ 

An  equitable  mortgage  created  by  the  purchaser,  by  a  deposit 

* 

J  Mackreth  v.  Symmons,  15  Ves.  329 ;         '  1  Lead.  Cas.  Eq.  374. 
Meigs  V,  Dimock,  6  Conn.  468;   Stafford        *  Id. 

V.  Van  Rensselaer,  9  Cowen,  316;  Magru-        *  Story's  Eq.  Jurisp.,  J  1228. 
der  V,  Peter,  11  Gill  &  J.  217  ;  Redford  v.         «  Johnson  v.  Cawthorn,  1  Dev.  &  Bat. 

Gibson,  12  Leigh,  332;  Moance  v.  Byars,  Eq.   32;    Harper  v.   Williams,  Id.  379; 

16  Geo.  469 ;  Cox  v.  Fenwick,  3  Bibb,  183 ;  Crawley  v.  Timberlake,  1  Ired.  Eq:  346  ; 

Williams  v.  Roberts,  5  Ohio,  35;  2  Sug.  Roberts  v.  Rose,  2  Humph.    145,  147; 

V.  and  P.  393.  Hall  v,  Jones,  21  MaryL  439. 

2  Bayley  v.  Greenleaf,  7  Wheat.   46 ;         i  7  Wheat.  46. 
Schwarz   v.  Stein,  29  Maryl.  112.     See,        «  Aldridge  v.   Dunn,    7    Blackf.    249; 

however.  Day  v.  Hale,  22  Grat.  163.  Parker  v.  Kelly,  10  Sra.  &  Marsh.  184. 
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of  title  deeds  in  favor  of  a  person  who  takes  bondjide^sind  with- 
out notice,  will  give  the  latter  a  preferable  equity,  which  will 
overreach  the  vendor's  lien  on  the  estate  for  any  part  of  the  pur- 
chase-money.^ 

Persons  coming  in  under  the  purchaser  by  act  of  law,  as  as- 
signees of  a  bankrupt,  are  bound  by  the  lien ;  although  they 
had  no  notice  of  it.^ 

The  purchaser  of  an  estate  who  has  paid  part  of  the  purchase- 
money,  has  a  lien  on  it  to  that  extent  if  the  vendor  cannot  make 
title.' 

357.  The  next  equitable  lien  which  deserves  consideration  is 
that  which  grows  out  of  a  deposit  of  title  deeds.  The  primd 
facie  effect  of  such  a  deposit  would  seem  to  be  simply  to  create 
alien  upon  the  title  deeds  deposited,  in  the  nature  of  a  solicitor's 
lien  upon  papers  in  his  possession ;  but  it  has  been  decided  in 
England  and  in  some  of  the  United  States,  that  the  deposit  will 
not  operate  merely  to  create  a  lien  upon  the  papers,  but  will 
enure  as  a  charge  upon  the  land  itself  in  the  nature  of  a  mort- 
gage. The  first  case  in  England  in  which  this  doctrine  seems 
to  have  been  authoritatively  settled  was  Russel  v.  Russel,  decided 
by  Lord  Thurlow  in  1783  ;*  and  this  decision,  though  strongly 
disapproved,  has,  nevertheless,  been  recognized  by  many  cases  as 
a  binding  authority  f  and  the  doctrine  may,  therefore,  be  con- 
sidered as  well  established  in  spite  of  its  apparent  infringement 
upon  the  Statute  of  Frauds.* 

While  the  effect  of  a  deposit  of  title  deeds  in  creating  a  lien 
upon  the  estate  may  be  considered  as  definitely  settled,  the 

»  2SagdenV.an(iP.  396(8th  Am.  ed.);  «  See  Ex  parte  Coming,  9  Ves.  115; 

Rice  V.   Rice^  2  Drew.  78 ;   Schwarz  v.  Pryce  v.  Bury,  2  Drew.  42 ;  Fenwick  v, 

Stein,29  Maryl.  112.     See  Pierce  v.  Mil-  Potts,  8  De  G.  M.  &  G.  606;   Daw  v, 

waukee  and  St.  Paul  R.  R.  Co.,  24  Wis.  Terrell,  83  Beav.  218;  1  Lead.  Cas.  Eq. 

551,  where  a  mortgage  of  subsequently  543. 

acquired  real  estate  was  held  to  be  a  lien  «   See  Pryce  v.    Bury,   2  Drew.   42 ; 

thereon  in  preference  to  the  lien  of  the  Ferris  v.  Mullins,  2  Sm.  &  Giff.  878 ;  and 

vendor  of  the  real  estate.  the  remarks  of  Lord  Abinger,  in  Keys  v, 

«  2  Sug.  V.  and  P.  395.  Williams,  8  Y.  &  C.  Ex.  Ca.  56,  61.     See 

3  Rose  V.  Watson,  10  H.  L.  Cas.  672 ;  Dixon  v.  Muckleston,  L.  R.  8  Ch.  App. 

Aberaman  Iron  Works  v.  Wickens,  L.  R.  155,  where  the  deeds  were  accompanied 

4  Ch.  App.  101 ;  2  Sug.  V.  and  P.  379.  by  a  letter  which  took  the  case  out  of  the 

*  1  Bro.  C.  C.  269 ;  1  Lead.  Cas.  Eq.  statute. 
541. 
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ascertainment  of  the  exact  manner  in  which  it  operates  is  not 
unattended  with  difficulties.  It  has  been  decided  that  no  agree- 
ment to  execute  a  formal  mortgage  can  be  implied  from  such  a 
deposit;^  and  it  has  also  been  held  that  an  agreement  to  give  a 
legal  mortgage,  accompanied  by  a  deposit  of  the  title  deeds  for 
the  purpose  of  preparing  such  a  mortgage,  will  not  constitute  a 
valid  equitable  mortgage.^  On  the  other  hand,  a  different  con- 
clusion from  that  reached  in  Norris  v.  Wilkinson  was  arrived  at 
in  several  cases,  and  the  balance  of  authority  is,  perhaps,  in  favor 
of  the  proposition  that  a  delivery  of  deeds  for  the  purpose  of 
preparing  a  legal  mortgage  constitutes  a  valid  equitable  mort- 
gage.^ Whether  an  equitable  mortgage  can  be  implied  from  the 
simple  fact,  without  more,  of  the  adverse  possession  of  title 
deeds  seems  to  be  doubtful.^ 

The  security  by  deposit  of  title  deeds  has  been  held  to  extend 
to  subsequent  advances  made  upon  the  understanding  that  they 
were  to  be  secured  by  the  deposit.' 

The  only  remaining  points  upon  this  subject  that  seem  to 
require  to  be  stated  are  that  a  lien  may  be  created  by  the  deposit 
of  part  only  of  the  title  deeds  f  that  it  will  be  a  charge  only 
upon  the  interest  of  the  party  making  the  deposit  f  and  that 
the  mortgagee's  appropriate  remedy  is  foreclosure.* 

Mortgages  by  deposit  of  title  deeds  have  been  sustained  in 
several  States  of  the  Union,  although  they  have  not  been  of 
frequent  occurrence.*    They  have  been  disapproved  of  in  Ken- 

J  Sporle  V,  Wbayman,  20  Beav.  607.  Lncon  v.  Allen,  3  Drew.  679;  Roberts  v, 

«  Norris  v.  Wilkiason,  12  Ves.  192;  Ex  Croft,  2  De  G.  &  J.  1. 

parte  Hooper,  1  Meriv.  7;  Ex  parte  Pearse,         ^  Williams  v.  Medlicot,  6  Price,  495; 

1  Buck,  625.  Turner  v.  Letts,  20  Beav.  185. 
'  See  Edge  v.  Worthington,  1  Cox,  Ch.         '  RedmayDOt'.  Forster,  L.  R.  2Eq.  467; 

211  ;  Ex  parte  Bruce,  1  Rose,  874;  Hock-  though  see  Tuckley  v.  Thompson,  1  Jo&ns. 

ley  V.  Bantock,  1  Russ.  141  ;  Keys  v,  Wil-  &  H.  126. 

liams,  3  Young   &   Col.  Ex.  Ca.  65;    1         »    Rockwell  v.  Hobby,  2  Sand.  Ch.  9; 

Lead.  Cas.  Eq.  647.  Chase  v.  Peck,  21  N.  Y.  687;  Stoddard 

*  See  Ex  parte  Coming,  9  Ves.  116;  v.  Hart,  23  N.  Y.  661  ;  Welsh  v.  Usher,  2 
Chapman  v.  Chapman,  13  Beav.  808;  Hill  (Ch.)  167 ;  Williams  ».  Stratton,  10 
Smith  V.  Constant,  4  De  Q.  &  Sm.  213;  Sm.  &  Marsh.  418;  Mounce  v.  Byars,  16 
Burgess  w.  Moxon,  2  Jur.  N.  S.  1059.  Georgia,  469;    Robinson  v.  Urquhart,   1 

*  Ex  parte  Kensington,  2  V.  &  B.  69 ;  Beas.  616;  Hackett  v.  Reynolds,  4  R. 
James  v.  Rice,  5  De  G.  M.  &  G.  461;  I  Island,  512;  Jarvis  v.  Dutcher,  16  Wis. 
Lead.  Cas.  Eq.  645.  807 ;  Richards  v.  Leaming,  27  111.  431 ; 

*  See  -fii/^ar/e  Chippendale,  1  Deac.  67;  Keith  v.  Horner,  32  Id.  524. 
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tucky,^  and  rejected  in  Pennsylvania'  and  Ohio.*  In  Vermont 
the  question  is  undecided.*  In  quite  a  number  of  cases  agree- 
ments to  give  a  mortgage  have  been  held  to  create  a  lien.* 

358.  The  next  class  of  liens  requiring  attention  are  those 
which  grow  out  of  mortgages  and  pledges  of  personalty. 

It  has  been  stated  in  a  former  chapter  that  mortgages  of 
personalty  resemble,  in  most  respects,  mortgages  of  realty ;  so 
far,  at  all  events,  as  the  existence  of  the  equity  of  redemption 
and  of  the  remedy  by  foreclosure  are  concerned.*^  There  is, 
however,  this  distinction  between  mortgages  of  real  and  per- 
sonal property,  namely,  that  while  in  the  former  a  foreclosure 
suit  is  necessary  in  order  to  enable  the  mortgagee  to  sell,  in  the 
latter  a  sale  may  be  had  without  the  necessity  of  filing  a  bill. 
After  breach  of  condition,  and  upon  giving  due  notice,  the 
mortgagee  of  personalty  may  sell  the  property  mortgaged,  as  he 
could  at  civil  law ;  and  the  title,  if  the  sale  is  made  bondjide^ 
will  vest  absolutely  in  the  vendee.^ 

It  may  also  be  observed  that  just  as  absolute  sales  of  per- 
sonal property  to  be  acquired  in  futuro^  which  would  not  have 
beejn  considered  good  under  the  strict  rules  of  common  law,  may 
be  sustained  in  equity ;  so,  also,  mortgages  of  similar  property, 
which  would  not  be  recognized  in  courts  of  law,  may  be  upheld 
in  courts  of  chancery.  Thus  the  case  of  Holroyd  v,  Marshall,^ 
referred  to  in  a  former  chapter,^  was  the  case  of  a  mortgage 
{inter  alia)  of  personalty  which  did  not  come  into  the  possession 
of  the  mortgagor  until  after  the  date  of  the  mortgage.  Such  a 
transfer  would  be  invalid  according  to  the  strict  doctrine  of  the 
common  law,  but   is  now  thoroughly  recognized  in  courts  of 

1  Vanmeter  v.  McFaddin,  8  6.  Mon.  Am.  note  toRusselv.  Russel,  1  Lead.  Cas. 

436.  Eq.  666. 

«  Bowers  v.  Oyster,  8  Pen.  &  Watts,        «   Ante,   Part  I.,   Chap.  VII.,  p.  166, 

239  ;  Shitz  v.  Dieffenbach,  8  Barr,  233  ;  note  3. 

Edward's  Exrs.  v.  Trumbull,  14  Wright         f  Tucker  v.    Wilson,  1  P.  Wms.  261  ; 

(Pa.),  509.  Hart  v.  Ten  Eyck,  2  Johns.  C.  R.  100; 

*  Probasco  v.  Johnson,  2  Disney,  96.  Parker  v,  Brancker,  22  Pick.  46 ;  De  Lisle 

*  Bicknell  v.  Bicknell,  81  Verm.  498.  v.  Priestman,  1  P.  A.  Browne,  176  ;  Doane 

*  See  Read  V.  Simons,  2  Desaus.  652;  v.  ^Russell,  3    Gray,    382;    Story's    Eq. 
Matter  of  Howe,  1  Paige,  126;  Bank  of  Jurisp.  {  1031. 

Muskingum  v.  Carpenter,  7  Ohio,  21 ;  and        ^  10  H.  L.  Gas.  209. 
other  cases  cited  at  the  conclusion  of        *  Ante,  p.  170. 
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equity ;  and  mortgages,  or  charges  in  the  nature  of  mortgages, 
upon  personal  property  which  is  not  already  m,  but  is  to  come 
into^  the  possession  of  the  mortgagor,  are  of  not  unfrequent 
occurrence  in  modern  times,  and  are  constantly  upheld.^  It  is 
true,  that,  according  to  the  rule  established  in  Twyne's  Case,^ 
transfers  of  personal  property,  unaccompanied  by  the  delivery 
of  possession,  are  to  be  considered  fraudulent  and  void  as 
against  the  creditors  of  the  assignor ;  but  even  under  the  rule 
thus  laid  down  it  has  been  held  that  an  exception  exists  in  favor 
of  articles  which,  at  the  time  of  the  sale,  are  not  susceptible  of 
actual  delivery,  as,  for  example,  merchandise  at  sea,  or  in  the 
hands  of  a  third  person.*  Therefore  it  is  no  objection  to  a 
mortgage  of  property  to  be  acquired  in  fuiuro  that  it  is  not 
delivered  at  once  and  is  therefore  liable  to  the  rule  in  Twyne's 
Case,  for  the  obvious  reason  that  it  falls  entirely  outside  of  the 
doctrine  there  enunciated.  Indeed,  the  tendency  in  equity  is 
not  to  regard  the  delivery  of  possession  of  personal  property  as 
always  essential  to  a  valid  mortgage  of  the  same  ;*  and  hence 
mortgages  of  certain  kinds  of  personal  property,  as,  for  exam- 
ple, of  the  rolling  stock  of  a  railroad,  are  of  frequent  occurrence. 
Such  mortgages  are,  in  many  States,  allowed  and  regulated  by 
statute  ;  but  the  same  end  is  also  attained  through  the  modern 
equitable  doctrines  in  regard  to  mortgages  of  personal  property.* 

359.  Between  a  mortgage  of  personal  property,  and  a  pledge 
thereof,  there  are  one  or  two  points  of  diflference  of  considerable 
importance.  "  A  mortgage,"  it  was  said  in  Jones  v.  Smith,^ 
"  is  a  pledge  and  more,  for  it  is  an  absolute  pledge  to  become 
an  absolute  interest  if  not  redeemed  at  a  certain  time." 

A  pledge,  therefore,  differs  on  the  one  hand  from  a  lien,  which 

'  See  ante^  p.  170  et  seq,  quently  created  by  debentures  upon  the 

8  1  Sm.  Lead.  Cas.  33.  ♦*  undertaking"  of  a  company,  by  which 

8  Notes  to  Twyne's  Case,  1  Sm.  Lead,  the  debenture  holder  acquires  a  charge 

Cas.  33.  upon  all  the  property   of  the   company 

*  Walcott  V.   &eith,    2    Foster,    196;  past  and  future,  which  he  can  enforce 

Whittle  V.  Skinner,  23  Verm.  631.  upon  filing  a  bill,  and  which  will  entitle 

B  See    Philadelphia,  etc.    R.    R.  Co.  v,  him  to  priority  if  the  company  is  wound 

Woelpper,  14  P.  F.  Sm.    372;  Ladley  v.  up.     See  In  re  Panama,  etc.  Royal  Mail 

Creighton,  20  Id.  494  ;   Morrill  v.  Noyes,  Company,  L.  R.  5  Ch.  A  pp.  818. 

66  Maine,  465;  2  Redfield  on  Railways,  «  2  Ves.,  Jr.  372. 

601,   508.     In   England    liens    are   fre- 
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confers  n6  right  to  sell,  but  only  a  right  to  retain  until  the  debt 
in  respect  of  which  the  lien  was  created  has  been  satisfied  ;^  and, 
on  the  other  hand,  from  a  mortgage,  which  conveys  the  entire 
property  of  the  thing  mortgaged  to  the  mortgagee  conditionally, 
so  that  when  the  condition  is  broken  the  property  remains  abso- 
lutely in  the  mortgagee,  whereas  a  pledge  never  conveys  the 
general  property  to  the  pledgee,  but  only  a  special  property  in  the 
thing  pledged.* 

According  to  the  modern  authorities,  the  remedy  of  the  pledgee 
is  twofold;  he  may  either  file  a  bill  in  chancery  in  the  nature 
of  a  foreclosure  bill,  and  proceed  to  a  judicial  sale ;  or  he  may  sell 
without  judicial  process  upon  giving  reasonable  notice  to  the 
pledgor  to  redeem,  and  of  the  intended  sale.^  It  had,  in  former 
times,  been  the  rule  of  common  law,  that  the  pledgee  was  obliged 
to  have  recourse  to  the  process  of  law  to  call  upon  the  pledgor  to 
redeem ;  and  that  the  right  of  redemption  could  not  be  destroyed 
by  anything  short  of  a  judicial  sale  ;*  but  the  rule  now  appears 
to  be  settled  in  favor  of  the  right  of  the  pledgee  to  sell  upon 
notice,  without  resorting  to  a  foreclosure  bill.  The  right  to  sell 
upon  notice,  however,  is  one  in  the  exercise  of  which  a  great  deal 
of  care  is  required  ;  and  the  pledgee  may  be  held  responsible  if 
he  does  not  strictly  follow  all  the  requirements  of  the  law  by 
which  this  right  is  fenced  in.*  The  safer  course  in  all  cases 
would,  therefore,  be  to  file  a  bill,  and  obtain  an  order  for  a  judi- 
cial sale. 

It  has  been  held  that  a  court  of  equity  will  entertain  a  bill  by 
the. pledgor  to  compel  a  delivery  of  the  pledge  after  the  debt  is 

»  Thames  Iron  Works  Co.  v.  The  Patent  nard,  1  Smithes  Lead.  Cas.  384;  Story  on 

Derrick  Co.,  1  Johns.  &  H.  93.  Bailments,  ?§  808,  310;  2  Kent's  Com. 

«  American  note  to  Coggs  v.  Bernard,  682. 
1  8m.  Lead.  Cas.  384.  *  Story  on  Bailments;  2  Kent's  Com., 

8  Stearns  v.  Marsh,  4  Denio,  227  ;  Da-  ut  sup. 
vis  V.  Funk,  8  Wright  (Pa.),  243  ;  Diller        *  As  to  the  damages  for  a  wrongful  sale 

V.  Brubaker,  2  P.  F.  Sm.  502 ;  Tucker  v.  by  the  pledgee,  see  Johnson  v,  Stear,  15 

Wilson,  1  P.   Wms.   261;  Lockwood   v.  C.  B.  (N.  S.)  330,  and  note  by  the  Ameri- 

Ewer,  9  Mod.  278  ;  Pigot  v,  Curbey,  15  can  editor.    See,  also,  Donald  v.  Suckling, 

C.  B.  (N.  8.)  701,  and  note  by  the  Ameri-  L.  R.  1  Q.  B.  685;  Halliday  v.  Holgate, 

can  editor ;    Wothington  v.  Tormey,   34  L.  R.  3  Exch.  299 ;  Fisher,  v.  Brown,  104 

Maryl.  1 82 ;  Strong  v.  Nat  Meoh.  Bank  Mass.  259. 
Ass.,  45  N.  Y.  718 ;  note  to  Coggs  v,  Ber- 
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paid;^  and  while  it  may  be  doubted  whether  under  ordinary 
circumstances  the  remedy  at  law  might  not  be  adequate,  yet  it 
is  clear  that  where  the  case  involves  questions  of  account,  and 
the  ascertainment  of  indefinite  charges,  a  bill  in  equity  is  the 
proper  remedy.* 

360.  Before  leaving  the  subject  of  the  present  chapter  it  may 
be  remarked  that  a  court  of  chancery  in  enforcing  equitable  titles 
or  equitable  rights  not  uufrequently  makes  use  of  the  doctrine 
of  liens  in  order  to  render  the  relief  alibrded  more  effective.  To 
give  but  a  single  instance.  The  doctrine  of  marshalling  assets 
and  securities  results  sometimes  in  the  substitution  of  one  party 
to  the  lien  to  which  another  had  been  entitled. 

Thus  in  a  modern  case  a  firm  in  Ceylon  consigned  coffee  to  a 
firm  in  England,  by  whom  the  coffee,  together  with  certain  other 
securities  of  their  own,  was  pledged  to  their  broker  to  secure  a 
debt.  The  English  firm  having  become  insolvent,  the  broker 
sold  the  coffee,  and  enough  of  the  other  securities  to  satisfy  his 
debt;  and  it  was  held  that  the  Ceylon  firm  were  entitled  as 
against  the  English  firm  in  liquidation  to  have  the  remaining 
securities  in  the  broker's  hands  marshalled,  and  to  have  a  lien 
thereon  for  the  balance  due  them  in  the  coffee  transaction.^  So, 
also,  a  court  of  chancery  will  lend  its  assistance  to  the  enforce- 
ment of  a  legal  lien.  Thus  in  Schotsmans  v,  Lancashire  Rail- 
way Company  a  bill  was  filed  to  protect  a  vendor's  right  of 
stoppage  in  transitu  ;  and  although  under  the  facts  of  the  case 
the  bill  was  dismissed,  yet  the  right  to  bring  such  a  bill  was  ex- 
pressly recognized  by  the  court.* 

•  Brown  v.  Runals,  14  Wis.  693.  »  Ex  parte  Alston,  L.  R.  4  Ch.  App.  168. 

«  Conyngham's  Appeal,  7  P.  F.  Sm.  474  ;         *  Schotsmans  v.  Lancashire  Railway  Co. 
White  Mts.  R.  R.  v.  Bay  Stote  Iron  Co.,     L.  R.  2  Ch.  App.  332. 

50  N.   Harap.  57 ;  Merrill  v,  Houghton, 

51  /i.  61  (a  bill  to  redeem  stock). 
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22 
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not  been  for  the  wrongful  act  of  the  defeiidant ;  and  in  no  heSd 
of  dmncevy  jurisdiction  is  this  more  strikingly  exemplified  than 
in  tlie  Equitable  Remedy  of  Specific  Performance  of  Contracts 
and  Duties. 

This  remedy  is  one  of  the  very  earliest  heads  of  the  extra- 
ordinary jurisdiction  of  the  High  Court  of  Chancery,  as  wilt  be 
seen  by  reference  to  the  authorities  from  the  Chancery  Calendar, 
cited  in  the  Introduction  ;'  and  not  only  is  it  one  of  the  most 
ancient,  but  it  has  been  found  also  to  be  one  of  the  most  useful 
of  equitable  means  of  redress,  and  has  eoiitinued  to  be  uninter- 
ruptedly applied  by  courts  of  general  equity  powers  down  to 
the  present  day.  The  effectiveness,  moreover,  of  the  relief  thus 
afforded  by  the  Court  of  Chancery  in  England,  has  been  still 
further  enhanced,  of  hite  years,  by  the  authority  conferred  by 
statute  to  give  compensation  in  addition  to,  or  in  lieu  of  the 
remedy  by  specific  performance,  as  will  he  seen  further  on.' 

362.  The  reasons  for  the  original  growth  and  subsequent 
exercise  of  this  equitable  remedy  arc  obvious.  At  common  law 
the  general  rule  was  (following  the  civil  law  maxim,  nano  pre- 
cise cogi  ad  factum),  to  give  only  pecuniary  damages  as  a  redress 
for  all  injuries,  whether  the  injury  resulted  from  a  refusal  to 
fulfil  a  contract  to  deliver  property  of  the  defendant,  or  from 
a  wrongful  detention  of  property  of  the  plaintiff;  in  other  words, 
whether  the  action  sounded  in  contract  or  in  tort.'  Land,  indeed, 
belonging  to  the  plaintiff  could  be  specifically  recovered ;  but  a 
contract  to  sell  real  estate  could  not  be  specifically  enforced  by 
any  common  law  action.'  And,  so  far  as  personal  property  was 
concerned,  the  rule  stated  above  was  subject  to  but  two  excep- 
tions, viz,,  detinue  and  replevin.  But  in  detinue  the  defendant 
could  wage  his  law;  and  the  action  of  replevin  lay  only  for  the 
taking  of  goods  under  a  wrongful  distress,  and  did  not,  in  Eng- 
land, roach  other  cttses ;  although  in  some  of  the  United  States  it 
has  been  extended  so  as  to  embrace  all  kinds  of  wrongful  taking 

'  Ejmbnrle;  v.  Goldtimitb.  Cban.  Cal.  '  The  remeilj  by  action  for  a  breach 

XX,     Introduction,  p.  10,  anle.   See,  aUo,  of  the  contract  in  sucb  a  cnae  was  «i- 

1  Spencc  Eq.  G45.  treniel;   inadequate;    Bee   1   Sugden   V, 

I  Stat.  21  &  22  Tic,  c.  27  (Sir  Hugb  and  P.  642  (8th  Am.  ed,} ;  ante,  Intro- 

Cairna'B  Act] ;  poil,  p.  3Gt.  duction,  p.  25. 

*  Fi;  on  Specific  Perfortnance,^!  1,  II. 
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of  personalty,  and  in  others,  it  has  a  still  more  general  applica- 
tion, and  is  used  wherever  one  man  claims  goods  in  the  posses- 
sion of  another,  and  seeks  to  recover  them  specifically.^  But 
the  common  law  remedy  by  damages  was  in  many  instances 
manifestly  inadequate;  for  while  it  was  truly  said  that  "one 
shilling  or  one  sovereign  was  as  good  as  another,"^  and  that  the 
money  which  a  plaintiif  might  recover  as  damages  for  the  non- 
delivery of  a  lot  of  merchandise  would  enable  him  to  purchase 
other  articles  of  exactly  the  same  kind  and  quality,  yet  this 
rule  is  plainly  not  true  in  all  cases.  Thus  a  particular  house  or 
a  particular  piece  of  land  may  have  peculiar  advantages  of  loca- 
tion and  vicinage,  which  no  other  house  or  piece  of  land  would 
or  could  possess,  and  which  no  money  could,  of  course,  obtain. 
So,  also,  there  may  be  many  personal  chattels  which  have  either 
a  pretium  affectionis^  or  a  value  from  some  other  peculiar  cause, 
and  for  the  loss  of  which,  therefore,  pecuniary  damages  would 
be  an  utterly  inadequate  compensation  to  the  owner ;  and  some 
cases,  moreover,  may  exist  in  which  it  would  be  entirely  im- 
possible to  estimate  the  damages,  for  the  detention  of  property, 
by  any  known  common  law  rules. 

363.  Other  reasons,  also,  exist  for  invoking  the  jurisdiction 
of  a  chancellor. 

At  common  law  one  party  to  a  contract  cannot  complain  of  a 
breach  on  the  part  of  the  other,  unless  he  can  show  his  own 
compliance  with  the  terms  of  the  agreement  in  every  particular. 
But  in  equity  specific  performance  may  be  decreed,  although  the 
complainant  may  not  be  able  to  fulfil  his  contract  to  the  letter, 
and  this  is  done  by  entering  a  decree  with  compensation  for 
defects.^  So,  too,  time  is  in  equity  not  generally  regarded  as  of 
the  essence  of  a  contract,  and  failure  on  the  part  of  the  com- 
plainant to  comply  with  his  covenants  on  the  exact  day  will  not 
necessarily  disentitle  him  to  relief.*  When  to  the  above  is  added 
the  circumstance  that  equity  will  decree  specific  performance  of 
a  contract  on  the  ground  that  it  has  been  already  so  far  per- 
formed that  it  would  be  inequitable  to  rescind  the  same,  in  many 
cases  in  which  relief  would  be  denied  in  a  court  of  law,  the  ad- 

»  2  Black.  Com.  146;  Sharswood's  note.        '  Fry  on  Spec.  Perf.,  J  4. 
«  Fry  on  Spec.  Perf.,  |  11.  ^  Id.  I  709. 
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vantages  of  the  equitable  over  the  legal  remedy,  and  the  reasons 
for  its  exercise,  can  be,  perhaps,  properly  appreciated. 

864.  From  the  above  general  observations  it  will  be  per- 
ceived that  the  inadequacy  of  pecuniary  damages  or  the  impossi- 
bility of  estimating  them,  form  the  main  grounds  upon  which  the 
equitable  remedy  of  specific  performance  may  be  invoked.  It 
will  be  convenient  to  give  a  few  instances  of  both. 

The  remedy  of  specific  performance  is  most  frequently  applied 
to  contracts  for  the  sale  of  real  estate.  When  a  binding  agree- 
ment is  entei*ed  into  to  sell  land,  equity  regards  the  vendor  as  a 
trustee  of  the  legal  title  for  the  benefit  of  the  vendee,  while  the 
latter  is  looked  upon  as  a  trustee  of  the  purchase-money  for  the 
benefit  of  the  former.^  Hence  the  purchaser  has  a  right  to  the 
aid  of  the  chancellor  for  the  purpose  of  obtaining  a  conveyance 
of  the  legal  title  to  the  property  of  which  he  is  the  equitable 
owner;  while,  as  all  remedies  ought  to  be  mutual,  the  vendor 
can  invoke  the  same  aid  for  the  purpose  of  compelling  the  buyer 
to  accept  a  conveyance,  and  pay  the  purchase-money.  If  the 
contract  has  been  partly  performed  by  the  vendee's  going  into 
possession  or  paying  the  purchase-money ,2  the  equity  of  both  par- 
ties is  of  course  still  stronger.  Hence  it  may  be  said  that  the 
circumstance  that  the  contract  concerns  realty,  gives  the  party  a 
primd  facie  right  to  come  into  equity.'  This  right,  however,  is 
controlled,  in  particular  instances,  by  other  equitable  considera- 
tions presently  to  be  noticed. 

It  may  be  well  to  note  here  that  the  right  of  a  vendor  who  has 
put  a  purchaser  in  possession  before  conveyance,  but  has  not  re- 
ceived the  purchase-money,  must  not  be  confounded  with  the 
vendor's  lien  for  purchase-money  after  conveyance.    The  latter 

»  Richter  v,  Selin,  8  Serg.  &  R.  425.  830;  Hill  on  Trustees,  272  (4th  Am.  ed.)  ; 
Kerr  v.  Day,  2  Harris  (Pa.),  114 ;  Fin-  1  Sug.  V.  and  P.  270,  and  note  (8th  Am. 
ley  V.  Aiken,  1  Grant's  Cas.  (Pa.)  83;  ed.) ;  American  note  to  Seton  v.  Slade,  2 
Malin  v.  Malin,  1  Wend.  625 ;  McKechnie  Lead.  Cas.  Eq.,  part  ii.,  74. 
V.  Sterling,  48  Barb.  330  ;  King  v.  Rack-  ^  It  is  not  meant  to  be  here  asserted  that 
man,  6  C.  E.  Green,  599  ;  Haughwout  v.  payment  of  the  purchase- money  is  such  a 
Murphy,  7  Id.  531,  546;  McCreight  v.  part  performance  as  will  take  the  case  out 
Foster,  L.  R.  5  Ch.  App.  612.  A  loss  by  of  the  statute  of  frauds ;  see  tn/ra,  p.  855. 
fire,  after  the  contract,  will  fall  on  the  ^  Specific  performance  will  not  be  de- 
purchaser;  Robb  V.  Mann,  1  Jones  (Pa.),  creed  for  a  tenancy  from  year  to  year; 
300;  McKechnie  v.    Sterling,*  48   Barb.  Clayton  v.  Hlingworth,  10  Hare,  451. 
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is  simply  a  charge  upon  the  legal  estate  in  the  hands  of  the  pur- 
chaser ;  whereas,  in  t-he  former  case,  the  legal  estate  remains  in 
the  vendor.  This  distinction  is  important ;  and  is  the  more  so, 
as  it  has  been,  in  some  cases,  neglected  in  this  country.^ 

365.  Contracts  relating  to  realty  may  be  enforced  not  only 
between  the  original  parties,  but  also  between  any  persons  claim- 
ing under  them  in  privity  of  estate,  representation,  or  title,  unless 
controlling  equities  have  intervened.^  The  personal  representa- 
tives of  the  deceased  vendor  may  require  a  conveyance  of  the 
real  estate  to  be  made  as  against  the  heir  and  the  vendee  ;  and 
on  the  other  hand,  the  heir  of  the  vendee  is  entitled  to  have  the 
personalty  of  the  estate  applied  to  the  purchascfor  his  benefit.^ 

Where  a  contract  has  been  entered  into  for  the  sale  of  property, 
and  that  property  is  afterwards  aliened,  or  assigned,  or  con- 
tracted to  be  aliened  or  assigned,  and  the  alienee  or  assignee  has 
notice  of  the  original  contract,  he  is  liable  to  its  performance  at 
the  suit  of  the  purchaser.  If  the  contract  is  a  binding  one,  it 
can  be  enforced  against  any  party  in  whom  is  vested  the  legal 
and  beneficial  interest  in  the  property.*  On  the  other  hand,  if 
the  purchaser  assigns  the  contract,  the  assignee,  upon  payment 
of  the  purchase-money,  can  compel  the  vendor  to  complete  the 
contract  and  convey  the  title  to  him.*  But  it  would  seem  that 
it  is  the  duty  of  the  assignee  of  such  a  contract  to  intervene 
actively,  to  file  a  bill,  and  to  claim  the  benefit  of  the  ccTntract 

1  See  American  note  to  Mackreth  v.  is  regulated  in  most  of  the  United  States 

Symmons,  1  Lead.  Cas.  Eq.  373  et  teq,  by  statute. 

See,  however,  Hall  V.Jones,  21  Maryl.  439.  *  Daniels  v.  Davison,  16  Ves.  249;  17 

«  Hoddel    V.    Pugh,    33     Beav.    489;  /rf.  433  ;  Saunders  v.  Cramer,  3  Dr.  &  W. 

Baden  v.  The  Countess  of  Pembroke,  2  99;  Barnes  v.  Wood,  L.  R.  8  Eq.  424; 

Vern.   212;    Newton   v.    Swazey,    8    N.  Feuwick  v.  Bulman,  L.   R.  9  Eq.   165; 

Hamp.  9;  Ewins  v.  Gordon,  49  /<i.  444;  Fry  on  Spec.  Perf.,  J  135.     See,  also, 

Ambrouse's    Heirs  v.    Keller,   22    Grat.  Champion  v.  Brown,  6  Johns.  Ch.  398  ; 

769 ;  Glaze  v.  Drayton,  1  Desaus.  109 ;  Muldrow    v.    Muldrow,   2    Dana,    386 ; 

Hays  V.  Hall,  4  Port.  374 ;  McMorris  v.  Hampson  v.  Edelen,  2  Har.  &  Johns.  64  ; 

Crawford,  15  Alab.  271  ;  Nesbitv.  Moore,  Hoagland  v.    Latourette,    1    Green   Ch. 

9  B.  Mon.  508  ;  Tiernan  v.  Roland,  3  Har-  254  ;    Haughwout  v.  Murphy,  7   C.   E. 

ris  (Pa.),  429;  Laverty  v,  Moore,  33  N.  Green,  547;  Langdon  v.  Woolfolk,  2  B. 

Y.  658;  Fry  on  Spec.  Perf.  J  115;  1  Sug.  Mon.  105. 

V.  and  P.  292,  293  (8th  Am.  ed.).  «  Champion   v.   Brown,  6   Johns.  Ch. 

8  The  subject  of  the  performance   of  398;  Story's  Eq.,  g  788;  Sugden  V.  and 

contracts  of  decedents  concerning  realty  P.  270  (8th  Am.  ed.). 
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in  such  a  way  that  the  court  may  have  an  opportunity  of  dealing 
with  the  rights  of  all  the  parties  interested.  Such  was  the 
decision  in  M'Creight  v.  Poster;^  where  an  owner  of  leaseholds 
(Foster)  had  contracted  to  sell  them  to  one  Pooley,  who  paid 
certain  instalments,  and  afterwards  assigned  the  benefit  of  the 
contract  to  a  company.  The  company  gave  notice  to  Foster ; 
but  Foster  subsequently  closed  the  transaction  with  Pooley, 
receiving  from  him  the  balance  of  the  purchase-money,  and 
completing  the  assignment.  Pooley  afterwards  conveyed  to  a 
bond  fide  purchaser  without  notice,  and  the  official  liquidators  of 
the  company  then  filed  their  bill  against  Foster,  claiming  that 
he  was  liable  to  fnake  good  the  loss  occasioned  by  his  completion 
of  his  contract  with  Pooley,  after  he  had  received  notice  from  the 
company.  It  was  held  by  Lord  Chancellor  Hatherley,  reversing 
the  decision  of  Lord  Romilly,  M.R.,  that  Foster  was  not  liable. 
The  ground  of  this  decision  was  that  the  vendor  is  not  to  be 
considered  as  a  complete  trustee  of  the  legal  title  until  the  whole 
purchase-money  is  paid ;  and  that  in  the  mean  time  no  amount 
of  notice  can  deprive  him  of  his  right  to  go  on  and  enforce  his 
bargain  with  the  original  purchaser.^ 

366.  It  is  no  objection  to  a  bill  for  specific  performance  that 
the  real  estate  lies  out  of  the  jurisdiction  of  the  court.  If  the 
parties  are  within  the  jurisdiction,  relief  can  be  given,  for  equity 
always  acts  in  personam.^  Thus,  in  Massie  v.  Watts,  the  Su- 
preme Court  of  the  United  States  sustained  a  bill  filed  in  the 
Circuit  Court  of  Kentucky,  to  compel  a  conveyance  of  land 
situated  in  Ohio ;  while  in  Penn  v.  Lord  Baltimore,  Lord  Chan- 
cellor Hardwicke  decreed  the  specific  performance  of* the  articles 
of  agreement  between  the  complainant  and  the  defendant,  touch- 
ing the  boundaries  between  the  colonies  of  Pennsylvania  and 
Maryland.* 

367.  In  addition  to  decreeing  the  performance  of  a  contract 

>  L.  R.  5  Ch.  App.  604.  Manuf.  Co.   v.  Worster,   3  Foster,   462 ; 

2  See  theargameotof  Sir  RoundellPal-  Stephenson  v.  Davis,  56  Maine,  73;  Da- 
rner, L.  R.  5  Cb.  App.  609  ;  and  the  opin-  vis  v.  Headley,  7  C.  £.  Green,  115;  Penn 
ion  of  the  Chancellor, /(i.  612.  v.   Lord  Baltimore,  1  Ves.,  Sr.  444;   2 

'Massie    v.    Watts,    6    Cranoh,    148;  Lead.  Cas.  Eq.  767 ;  Fry  on  Spec.  Perf., 

Brown  v,  Desmond,  100  Mass.  267;  ?  60;  1  Sug.  V.  and  P.  305  (8th  Am.  ed.). 
Cleveland  v.  Burrill,  25  Barb.  532;  Bur-         «  Massie  v.  Watts,  6  Cranch,  148;  Penn 

rell  v.  Root,  40  N.  Y.  496 ;  Great  Falls  v.  Lord  Baltimore,  1  Ves.,  Sr.  444. 
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to  convey  real  estate,  equity  will  also  lend  its  aid  to  the  specific 
enforcement  of  the  covenant  for  further  assurance  ;  although,  as 
a  general  rule,  equity  will  not  specifically  enforce  covenants  for 
title  except  in  bills  quia  timet^  such  as  bills  to  remove  a  cloud 
from  a  title,  and  the  like.  The  enforcement  of  a  covenant  for 
further  assurance,  however,  would  seem  to  rest  very  much  upon 
the  same  grounds  as  the  right  to  enforce  the  original  agreement 
to  convey  ;  and,  therefore,  if  the  purchaser  finds  that  other  con- 
veyances are  necessary  to  render  his  title  perfect,  and  the  defect 
can  be  supplied  by  the  vendor,  he  may  come  into  a  court  of 
equity  and  compel  the  vendor  to  execute  them.^ 

368.  In  regard  to  personalty  it  may  be  stated,  as  a  general  rule, 
that  equity  will  not  decree  specific  performance  of  contracts  relat- 
ing to  this  species  of  property,  for  the  reason  that  compensation 
by  way  of  damages  is  ordinarily  sufficient ;  although  it  has  been 
held  that  the  mere  circumstance  that  the  bill  seeks  performance 
of  a  contract  which  relates  to  personalty,  does  not  render  it  de- 
murrable.^ It  is  obvious,  however,  that  sometimes  the  detention 
of  chattels  cannot  be  adequately  redressed  by  damages,  and  in 
such  cases  the  jurisdiction  of  equity  attaches.  Accordingly,  con- 
tracts for  the  sale  of  shares  in  a  particular  company'  (though 
not  ordinarily  for  the  sale  of  stock)  ;*  for  the  sale  of  a  life  annuity  ;* 
or  for  the  delivery  of  chattels  which  can  be  supplied  by  the 
vendor  alone,  as  ship  timber  of  a  particular  kind  essential  to 
complete  a  ship ;  may  all  be  specifically  enforced.*    The  relief 

»  See  Pye  r.  Daubuz,  3  Bro.  C.  C.  596 ;  Paschall,  11  Missouri.  267 ;  Brown  v.  Gil- 
Edwards  t^.  Appelbee,  2  Id.  652,  n. ;  Hland,  8  Desaus.  539;  Todd  v.  Taft,  7 
Smith  t>.  Baker,  1  Y.  &  C.  Ch.  223;  Gib-  Allen,  871;  Ashe  v.  Johnson,  2  Jones 
son  V,  Goldsmid,  5  De  G.  M.  &  G.  757  (a  £q.  149.  A  bill  for  specific  performance 
case  of  shares  in  a  gas  company) ;  Nelson  will  be  entertained  when  its  object  is  to 
V.  Harwood,  8  Call,  842  ;  Davis  v.  Telle-  obtain  the  delivery  of  certificates  of  stock 
mache,  2  Jur.  (N.  S.)  1181 ;  Fields  v.  which  confer  the  legal  title  to  it;  Doloret 
Squires,  1  Deady,  366 ;  Rawle  on  Cove-  v.  Rothschild,  1  Sim.  &  Stu.  690 ;  Pooley 
nants  for  Title,  666  et  teq.;  2  Sugden  V.  v.  Budd,  14  Beav.  84. 
and  P.  294  (8th  Am.  ed.).  «  Ross  v.  Union  Pacific  R.  R.  Co.,  1 

>  Carpenter  v.  Mutual  Safety  Ins.  Co.,  Woolw.  26;  Fallon  v.  Railroad  Co.,  1  Dill. 

4  Sand.  Ch.  408.  121 ;  Cuddee  v.  Rutter,  1  P.  W.  570 ;  1 

9  Duncuft  V.   Albrecht,  12  Sim.  189;  Lead.  Cas.  Eq.  746  (8d  Am.  ed.). 
Columbine  v.  Chichester,  2  Ph.  27 ;  Poole         *  Withy  v.  Cottle,  1  Sim.  &  Stu.  174. 
V.  Middleton,  7  Jur  N.  S.   1262 ;  Shaw        «  Buxton  v.  Lister,  3  Atk.  383 ;   Fry 

V.  Fisher,  2  De  G.  &  Sm.  11 ;  Wynne  v.  on  Spec.  Perf.,  §  33. 
Price,  3  De  G.  &  Sm.  310 ;  Ferguson  v. 


c 
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in  cases  of  personalty  has  also  been  frequently  applied  where 
articles  of  peculiar  value  have  been  tortiously  withheld.  Such 
is  the  case  of  the  famous  Pusey  Horn,  which  had  from  time 
immemorial  gone  along  with  the  plaintiffs  estate,  and  whereby 
the  said  estate  was  held  ;^  of  the  altar  piece,  part  of  the  estate 
of  the  Percys,  and  to  which  the  Duke  of  Somerset  had  become 
entitled  as  treasure  trove  ;^  and,  in  more  modern  times,  the 
instruments,  maps,  and  plans  of  a  surveyor  which  were  withheld 
from  him  by  a  clerk  in  his  employment.^  Bills  were  also  not 
unfrequently  entertained  in  the  Southern  States  for  the  specific 
delivery  of  domestic  slaves.* 

It  may  also  be  mentioned  in  this  connection  that  where  the 
contract  or  duty  concerning  personal  chattels  amounts  to  a  trust, 
the  performance  of  such  a  duty  will  be  specifically  enforced,  no 
matter  what  the  nature  of  the  particular  property  may  be.*^ 

369.  Courts  of  equity  may  also  enforce  specific  performance 
of  contracts  of  personalty  where  the  damages  in  money  cannot 
be  ascertained.  An  instance  of  this  rule  may  be  found  in  the 
case  of  Adderly  v.  Dixon,  where  the  contract  was  for  the  sale  of 
debts  proved  under  two  commissions  of  bankruptcy,  and  specific 
performance  was  granted  on  the  ground  that  to  compel  the 
plaintiff  to  accept  damages  would  be  in  effect  to  make  him  sell 
the  dividends,  which  were  of  unascertained  value,  at  a  conjectural 
price.^ 

370.  Other  contracts  besides  those  of  sale  may  be  decreed  to 
be  specifically  performed.  Thus  performance  has  been  decreed 
in  the  case  of  agreements  to  insure  (and  this,  too,  even  after  a 
loss)  f  to  receive  certain  goods  in  payment  of  a  debt  ;^  to  divide 

»  Pusey  V.  Pusey,  1  Vern.  273  ;  1  Lead,  note  to  Cuddee  v.  Rutter,  1  Lead.  Gas. 

Gas.  Eq.  768.  Eq.  762. 

«  Duke  of  Somerset  v,  Gookson,  3  P.         *  Gowles  v.  Whitman,  10  Gonn.  121. 
Wms.  389 ;  1  Lead.  Gas.  Eq.  769.  «  Adderley  v.  Dixon,  1  Sim.  &  Stu.  607. 

•  McGowin  v.  Remington,  2  Jones  See,  also,  SuUiyan  v.  Tuck,  1  Maryl. 
(Pa.),  56.     See,  also,  Falcke  v.  Grey,  4  Ch.   59;    Waters   v.    Howard,  Id.    112; 

-                               Drew.  651.  Finley  v.  Aiken,  1  Grant's  Gas.  (Pa.)  83. 

*  Barter  v.  Gordon,  2  Hill  Gh.  121  ;  t  Tayloe  v.  Merchants*  Ins.  Go.,  9 
Young  V.  Burton,  1  McMul.  Eq.  256;  How.  890;  Garpenter  t>.  Mutual  Safety 
Fry  on  Spec.  Perf.  66  (2d  Am.  ed.),  note  ;  Ins.  Go.,  4  Sand.  Gh.  408. 

8  Very  v.  Levy,  13  How.  346. 


CH.  I.]  SPECIFIC   PERFORMANCE.  845 

chattels  which  formed  the  assets  of  a  firm  among  the  partners  ;^ 
to  plant  peach  trees  furnished  by  the  plaintiff  under  a  promise 
that  the  defendant  would  set  them  out  on  his  farm,  send  them 
to  market,  and  render  an  account  of  the  profits,^  or  to  assign  a 
patent.^  In  short,  any  agreement  will  be  enforced  specifically 
in  a  court  of  equity  where  the  specific  thing  or  act  contracted 
for,  and  not  mere  pecilniary  compensation,  is  the  redress  practi- 
cally required.* 

371.  While,  as  we  have  just  seen,  equity  will  grant  specific 
performance  in  all  cases  where  the  dispensation  of  exact  justice 
would  seem  to  require  it ;  on  the  other  hand,  it  has  been  found 
necessary  to  circumscribe  the  exercise  of  this  delicate  and  effective 
power  by  certain  limitations.  Specific  performance  is  usually 
said  to  rest  in  the  "  discretion"  of  the  chancellor.*  This  discretion, 
however,  is  a  judicial  discretion.  It  is  not  like  a  mere  arbitrary 
will,  but  is  subject  to  certain  definite  and  well-ascertained  rules, 
within  which  its  play  is  confined.  What  these  rules  are  must 
now  be  noticed. 

372.  And  in  the  first  place,  it  is  a  fundamental  principle  that 
the  extraordinary  remedy  of  specific  performance  will  not  be 
administered  save  upon  an  application  which  is  based  upon  a 
valuable  consideration.  The  reason  "of  this  is  obvious.  The 
general  ground  for  the  relief  is  the  inadequacy  of  damages. 
There  can,  of  course,  be  no  legal  injury  sustained,  and,  therefore, 
no  question  of  adequacy  or  inadequacy  of  damages  in  cases 
where  no  valuable  consideration  exists,  and  no  pecuniary  loss  has 
consequently  been  suffered.  Equity,  therefore,  will  not  interfere 
to  enforce  the  specific  performance  of  a  gift.  If,  indeed  (it  must 
always  be  remembered),  the  gift  has  assumed  such  a  definite  and 
complete  shape,  that  it  is  entitled  to  be  considered  a  trust,  the 

»  Kirksey  v.  Fike,  27  Alab.  283.  field,  10  Mich.  38.  See  Dowling  v.  Betje- 

s  McEnight  v,  Bobbins,   1  Halst.  Ch.  mann,  2  Johns.  &  H.  644  ;  Gillis  v.  Hall,  2 

229.  Brewster  (Pa.),  342 ;  ante,  p.  187,  note  4. 

3  Binney  v.  Annan,  107  Mass.  94.  ^  Joynes  v.  Statham,  3  Atk.  888 ;  Sey- 

*  The  insertion  of  a  penalty  for  non-  mour  v.  Delancey,  6  Johns.   Ch.   222 ; 

compliance  with  a  contract  as  *'  liquidated  Willard  v,  Tayloe,  8  Wal.  557  ;  St.  John 

damages/'  will  not  deprive  a  party  of  his  v,  Benedict,  6  Johns.  Ch.  Ill ;   Sherman 

right  to  specific  performance.     Hull   v.  v.  Wright,  49  New  York,  231 ;  Quinn  v. 

Sturdivant,   46   Maine,    34;    Hooker  v.  Roath,  37Conn.  16  ;  McComas  v.  Easley, 

Pynchon,  8  Gray,  550;  Moorer  v.  Kop-  21  Grat.  23;  Cox  v.  Middleton,  2  Drew. 

mann,  11  Rich.  Eq.  225;  Daily  v.  Litch-  209. 


346  SPECIFIC   PERFORMANCE.  [PART  III. 

performance  of  this  trust  will  be  enforced.  But  this  is  on  en- 
tirely different  grounds ;  and  the  distinction  between  the  two 
cases  is  clearly  and  thoroughly  established.  If  A.  makes  a  gift 
unaccompanied  by  delivery,  it  is  simply  an  incomplete  gift,  and 
cannot  be  enforced  against  the  will  of  the  donor.  But  if  A. 
constitutes  himself  trustee  of  a  chattel  for  the  benefit  of  B.,  B. 
certainly  can  enforce  the  trust,  and  this  in  opposition  to  A.  In 
other  words,  equity  will  not  make  a  man  a  trustee  for  the  benefit 
of  a  mere  volunteer ;  but  if  the  man  constitutes  himself  a  trustee, 
equity  will  enforce  the  trust. 

373.  It  is  essential  to  specific  performance  that  the  considera- 
tion should  be  valuable;  a  mere  good  consideration,  such  as 
natural  love  and  affection,  or  the  performance  of  a  moral  duty, 
will  not  be  suflicient.^ 

Moreover,  it  is  necessary  that  the  consideration  shall  be 
actual.  A  constructive  consideration,  such  as  that  imported  by 
the  seal  to  a  bond,  will  not  do.^ 

374.  In  some  cases  the  adequacy  of  the  consideration  has  been 
inquired  into.  It  has  been  seen  in  a  former  chapter  that  mere 
inadequacy  of  consideration  is  not  sufficient,  as  a  general  rule, 
to  set  a  transaction  aside  ;^  and  the  same  rule  is  also  true  in 
cases  where  specific  performance  is  asked  for ;  and  relief  will  not 
usually  be  refused  on  that  ground  alone.*  But  cases  may  occur 
in  which  the  court  will  exercise  its  discretion,  and  will  refuse  to 
lend  the  aid  of  the  chancellor  to  the  enforcement  in  specie  of  a 
hard  and  unreasonable  bargain.* 

*  Jefferys  v.  Jefferys,  O.   &  P.   138;  lative  purchases,  £.  ^.  of  mines.   Haywood 

Moore  v.  Crofton,  3  Jones  &  Lat.  442 ;  v.  Cope,  25  Beav.  140. 

Kennedy  v.  Ware,  1  Barr,  445;  Morris  v,  ^  Osgood  t;.  Franklin,  2  Johns.  Oh.  23; 

Lewis,  83  Ala.  63.     See,  however,  Tay-  14  Johns.   527;    Howard  v.   Edgell,   17 

lor  V.  James,  4  Desaus.  5 ;   Mclntire  t^.  Verm.  9 ;  Shepherd  v.  Bevin,  9  Gill,  32 ; 

Hughes,  4  Bibb,  186;  Caldwell  v.  Wil-  Harrison  v.    Town,    17    Missouri,    237; 

Hams,  1  Bailey  Eq.  175;  Hayes  v,  Ker-  Powers  v.  Hale,  5  Foster,  145;  Falcke  v. 

show,  1  Sandf.  Ch.  261.     See  ante^  p.  81.  Gray,  4  Drew.  651.     Some  curious  cases 

>  Adams's  Doct.  £q.  78.  upon   the  'subject   of  adequacy  of  con- 

s  AntCy  p.  216.  sideration  have  arisen   in  the  Southern 

^  Lee  V,  Kirby,  104  Mass.  420 ;  Erwin  v.  States,  under  contracts  made  during  the 

Parham,  12  Howard,  197;  Hale  V.  Wilkin-  war    of    1861-5,   for    the    purchase    of 

son,  21  Grat.  75;  1  Sug.  V.  and  P.  421  real  estate  in  confederate  currency,  and 

(8th  Am.   ed.);   Borell  v.  Dann,  2  Hare,  which  have  been  sought  to  be  enforced 

440.     This  is  particularly  true  of  specu-  after  the  termination  of  the  war,  when 
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375.  In  the  second  place,  a  party  seeking  specific  performance 
must  not  only  be  a  claimant  for  value,  but  he  must  also  show 
that  damages  would  not  afford  an  adequate  compensation. 
Hence,  if  money  will  operate  as  a  sufficient  redress,  a  chancellor 
will  not  interfere.^  This  is  the  reason  for  the  difference  between 
the  rule  in  regard  to  specific  performance  of  contracts  relating 
to  realty,  and  those  concerning  personalty .^  For  the  distinction 
is  not  founded  upon  the  nature  of  the  property,  but  upon  the 
fact  that  in  one  case  damages  in  money  would  not  operate  to 
give  a  party  the  full  measure  of  redress  which  he  ought  to  have ; 
whereas  in  most  cases  of  personalty,  to  give  a  man  a  money 
equivalent  is  as  good  as  giving  him  the  thing  itself.*  Tor  the 
same  reason,  in  some  exceptional  cases,  specific  performance  will, 
as  we  have  seen,  be  decreed  as  to  personalty ;  because  in  such 
cases  the  redress  by  damages  would  be  inadequate. 

376.  In  the  third  place,  it  must  be  remembered  that  the  juris- 
diction to  enforce  specific  performance  is  always  exercised  subject 
to  general  equitable  considerations,  and  will  not  be  applied  to 
cases  where  the  complainant  does  not  come  in  with  clean  hands, 
or  where  equities  exist  on  the  other  side,  which  would  render  it 
unjust  to  grant  the  relief.*  Thus  if  the  complainant  has  been 
guilty  of  negligence  and  laches^  or  has  shown  a  backwardness  in 
fulfilling  the  contract  on  his  part  f  or  where  the  contract  is  hard 


the  confederate  money  had  become  worth-  and  Eq.  584;  Richmond  v.  Railroad  Co., 

less.     It  was  held  that  as  the  considera-  83  Iowa,  439. 

tion  was  adequate  at  the  time  of  the  con-  «  See  Hall  v.  Warren,  9  Ves.  605 ;  Har- 

tract,  the  court  would  decree  specific  per-  nett  v.  Yeilding,  2  Sch.  &  Lef.  653  ;   Fin- 

formance.     Hale  v.  Wilkinson,  21  Grat.  ley  v.  Aiken,  1  Grant's  Gas.   (Pa.)  83 ; 

75;    Ambrouse  v.    Keller,    22   Id.  769;  notes  to  Cuddee  v.  Rutter,  1  Lead.  Gas. 

Tallej  V.  Robinson,  Id.  888.     These  de-  Eq.  746  (3d  Am.  ed.). 

cisions  were  properly   based    upon   the  '  See  remarks  of  Sir  J.  Leach,  V.  G., 

ruling  of  the  Supreme  Gourt  of  the  United  in  Adderlej  v.  Dixon,  1  Sim.  &  Stu.  607. 

States  in  Thorington  v.  Smith,  8  Wal.  1,  *  See  MoDavit  v.  Pierrepoint,  8  G.  E. 

and  Delmas  v.  Insurance  Go.,  14  Id.  665,  Green,  45,  46;  Pinner  v.  Sharp,  Id.  274. 

that  the  notes  of  the  confederacy  actually  ^  Rose  v.  Swann,  56  111.  40 ;  Iglehart  v. 

circulating  as  money  at  the  time  the  con-  Gibson,  Id.  81 ;  Miller  v.  Henlan,  1  P.  F. 

tract  was  entered  into  constitute  a  valid  Sm.  265 ;    Rogers  v.  Williams,  28  Leg. 

consideration  for  such  contract.  Int.  341 ;  Hubbell  v.  Van  Sohoening,  49 

'  Johnson  v.  Railroad  Go.,  19  Eng.  L.  N.  Y.  326;  Finch  v.  Parker,  49  N.  Y.  1 ; 

Grane  v.  De  Gamp,  6  G.  £.  Green,  420. 
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and  destitute  of  all  equity  ;^  or  is  oppressive  on  the  defendant  ;2 
or  the  condition  of  things  has  materially  changed  f  or  there  is  a 
substantial  defect  in  the  complainant's  title  not  remediable 
before  decree ;  or  the  title  of  the  complainant  is  doubtful  or  one 
that  would  involve  the  defendant  in  litigation ;  or  there  has 
been  any  misrepresentation  or  mistake  ;*  or  the  contract  is 
founded  on  imposition  f  or  is  made  by  an  agent  in  a  manner  not 
authorized  by  the  principal  f  or  will  involve  a  breach  of  trust  f 
in  all  of  the  above  cases  specific  performance  will  be  refused. 

377.  The  other  circumstances,  in  addition  to  those  already 
mentioned,  which  usually  influence  the  discretion  of  a  chan- 
cellor in  decreeing  or  refusing  specific  performance,  are  that  the 
agreement  must  be  mutual,  that  its  terms  must  be  certain,  and 
that  its  enforcemisnt  by  the  courts  must  be  practicable.  Equity 
will  not  decree  the  specific  performance  of  a  unilateral  contract.^ 
Thus  2^  feme  coverte  cannot  obtain  specific  performance  of  a  con- 
tract which  is  not  binding  on  her  f  and  the  rule  is  the  same 
as  to  an  infant.^°  Again,  the  terms  of  the  agreement  must  be 
certain.  It  was  one  of  the  rules  laid  down  by  Lord  fi-osslyn  in 
"Walpole  V,  Orford,  that  "all  agreements  in  order  to  be  executed 
in  this  court  must  be  certain  and  defined ;""  and  the  law  as  thus 
stated  is  well  settled  both  in  England  and  in  this  country  ,^2  hav- 
ing been  recognized  in  many  cases  in  nearly  all  the  States  of  the 
Union.^^    This  rule  is,  however,  subject  to  two  qualifications: 


»  Kingr.  Hamilton,  4  Pet.  311;  Wes- 
tern R.  R.  v.  Babcock,  6  Met.  346. 

'  Wedgwood  v.  Adams,  6  Beav.  600 ; 
Webb  V,  London  and  Portsmouth  R.  R. 
Co.,  1  De  G.  M.  &  G.  621 ;  Bowles  v, 
Woodson,  6  Grat.  78. 

»  Peters  w.  Delaplaine,  49  N.  Y.  362 ; 
Booten  v.  Scheffer,  21  Grat.  474. 

*'  Malins  v.  Freeman,  2  Keen,  25; 
Colyer  v.  Clay,  7  Beav.  188;  Brack  v. 
Tucker,  42  Cal.  346. 

5  Brady's  Appeal,  16  P.  F.  Sm.  277 ; 
Piersol  v,  Neill,  13  Id.  420. 

6  Daniel  v.  Adams,  Ambler,  495. 

7  Mortlock  V,  Buller,  10  Ves.  292 ;  2 
Lead.  Cas.  Eq.  427  ;  note  to  Woollam  v. 
Hearne. 


8  Marble  Company  t>.  Ripley,  10  Wal. 
839;  Bronson  v.  Cahill,  4  McLean,  19; 
Tyson  V.  Watts,  1  Maryl.  Ch.  13;  Bene- 
dict V.  Lynch,  1  Johns.  Ch.  370 ;  Bodine 
V.  Glading,  9  Harris  (Pa.),  50;  Corson 
V.  Mulvany,  13  Wright,  88 ;  Jones  v.  No- 
ble, 3  Bush,  694;  Ewins  v.  Gordon,  49 
N.  Hamp.  444;  Meason  v.  Kaine,  13  P. 
F.  Sm.  340. 

9  Richards  r.  Green,  8  C.  E.  Green, 
636  ;  Pinner  v.  Sharp,  Id.  274. 

'0  Flight  V.  Bolland,  4  Russ.  298. 

"  3  Ves.  420. 

»*  See  Fry  on  Specific  Performance,  J 
203  et  seq.,  and  §  229  et  seq, 

w  Dodd  V.  Seymour,  2  Conn.  473 ;  War- 
ing V.  Ayers,  40  N.  Y.  357 ;  King  v.  Ruck- 
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first,  that  specific  performance  will  not  be  refused  if  the  uncer- 
tainty is  owing  to  the  fault  of  the  defendant  ;^  and,  secondly, 
that,  in  obedience  to  the  maxim  id  certum  est  quod  cerium  reddi 
potest^  performance  will  be  decreed  if  the  means  of  ascertaining 
the  contract  are  at  hand.^ 

A  court  of  chancery,  moreover,  will  not  decree  the  specific 
performance  of  a  contract,  where  it  would  be  impossible  for  the 
court  to  enforce  the  execution  of  its  decree,  or  where  the  literal 
performance  if  enforced  would  be  a  vain  and  idle  act.  Thus  a 
court  will  not  attempt  to  enforce  a  contract  to  work  the  line  of 
a  railway  company,  and  keep  its  engines  and  rolling  stock  in 
order,  for  it  would  be  out  of  the  power  of  the  court  to  see  that 
such  a  contract  was  carried  out  ;^  and  a  contract  to  convey  real 
estate  of  which  the  vendor  has  no  title  will  not  be  decreed,  for 
such  a  decree  would  be  simply  nugatory.*  The  performance  of 
the  contract,  in  short,  must  not  be  impracticable. 

378.  It  is  a  settled  and  invariable  rule  that  a  purchaser  shall 
not  be  compelled,  by  a  decree  of  a  court  of  equity  in  a  suit  for 
specific  performance,  to  accept  a  doubtful  title.  It  has  been  said 
that  the  title  which  a  purchaser  is  compellable  to  take  ought, 
like  Csesar's  wife,  to  be  free  even  from  suspicion  ;*  although 
in  some  cases  the  rule  has  not  been  enforced  with  quite  that  de- 
gree of  strictness.  Thus,  in  Beioley  v.  Carter,*  a  purchaser  was 
compelled  to  take  a  title  which  appeared  good  to  the  Court  of 
Appeals,  although  the  judge  of  the  court  below  had  been  of  a 
dififerent  opinion  ;  and  in  Dalzell  v,  Crawford^  it  was  said  that 

man,  6  C.  E.  Green,  316;  Nichols  v.  Wil-  Miller,  3  Hawks,  628;  Fry  on  Specific 

liams,  7  Id.  65 ;  Parrish  v,  Eoons,  1  Pars.  Performance,  J  207. 

Eq.   97 ;    Hammer  v,    McEldowney,    10  ^  Johnson  v.  Shrewsbury  and  Birming- 

Wright  (Pa),  334;  Canton  Co.  v.  The  ham  Railway  Co.,  3  De  G.  M.  &  G.  914. 

Railroad   Co.,  21   Maryl.  395 ;   Aday  v.  See,  also,  Blackett  v.  Bates,  L.  R.  1  Ch. 

Echols,  18  Alab.  353;  Madeira  v.  Hop-  App.  117;  Port  Clinton  R.  R.  Co.  v.  The 

kins,  12  B.  Monr.  595;  Munsell  v.  Loree,  Cleveland  and  Toledo  R.  R.  Co.,  13  Ohio 

21  Mich.  491 ;  Jordan  v.  Deaton,  23  Ark.  N.  S.  544 ;  Ross  v.  The  Union  Pacific  R. 

704.  R.  Co.,  1  Woolw.  26;  Fallon  v.  Railroad 

»  Pritchard  v,  Ovey,  1  J.  &  W.  896;  Co.,  1  Dill.  121. 

Lord  Kensington  v.  Phillips,  3  Dow.  61.  <  Fitzpatrick  v.  Featherstone,  8  Alab. 

«  See  Walker  v.  The  Eastern  Connties  40. 

Railway,  6  Hare,  594;  Laird  v.  The  Birk-  «  1  Sug.  V.  and  P.  577  (8th  Am.  ed). 

enhead  Railway  Co.,  Johns.  501 ;   Dike  «  L.  R.  4  Ch    App.  230.     See  Collier 

V.  Green,   4  R.  Island,  405;  Van  Doren  v.  McBean,  L.  R.  1  Ch.  App.  81. 

V.  Robinson,  1  Green  Ch.  256;  Prater  v.  7  i  pars.  Eq.  (Pa.)  37. 
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adverse  opinions  of  conveyancers  and  counsel  did  not  constitute  a 
sufficient  ground  for  refusing  a  decree.  But  the  general  current 
of  authority  is  undoubtedly  against  forcing  upon  a  purchaser 
any  title  as  to  which  there  may  be  the  slightest  doubt  or  suspi- 
cion ;^  although  it  is  difficult  to  extract  from  the  decisions  any 
rule  which  can  always  be  applied.  "  To  force  a  title  on  a  pur- 
chaser" said  the  Vice-Chaiicellor  in  Rogers  v,  Waterhouse,  "  the 
opinion  of  the  court  in  favor  thereof  must  be  so  clear  that  it  can- 
not be  apprehended  that  another  judge  may  form  a  different 
opinion."^ 

379.  Pyrke  v.  Waddingham^  may  probably  be  considered  the 
leading  case  upon  this  subject  in  England.  The  proposition  was 
there  laid  down  that  a  doubtful  title  which  a  purchaser  will  not 
be  compelled  to  accept,  is  not  only  a  title  upon  which  the  court 
entertains  doubt,  but  includes  also  a  title  which,  although  the 
court  has  a  favorable  opinion  of  it,  yet  may  reasonably  and  fairly 
be  questioned,  in  the  opinion  of  other  competent  persons ;  for  the 
court  has  no  means  of  binding  the  question  as  against  adverse 
claimants,  or  of  indemnifying  the  purchaser,  if  its  own  opinion 
in  favor  of  the  title  should  turn  out  not  to  be  well  founded.  If 
the  doubts  as  to  a  title  arise  upon  a  question  connected  with  the 
general  law,  the  court  is  to  judge  whether  the  general  law  upon 
the  point  is  or  is  not  settled ;  and  if  it  be  not,  or  if  the  doubts  as 
to  the  title  may  be  affected  by  extrinsic  circumstances,  which 
neither  the  purchaser  nor  the  court  can  satisfactorily  investigate, 
specific  performance  will  be  refused.  These  propositions  have 
been  adopted  as  correct 'statements  of  the  law  upon  this  subject 
in  the  case  of  Mullings  v.  Trinder,  decided  in  1870.* 

I  Pjrke  V.  Waddingham,  10  Hare,  1 ;  8  Sandf.  Ch.  614  ;  Sebring  v.  Mersereau, 
Mullings  V.  Trinder,  L.  R.  10  Eq.  449 ;  9  Cowen,  344 ;  Butler  v.  O'Hear,  1  De- 
Rogers  V.  Waterhouse,  4  Drew.  329 ;  saus  882 ;  Thompson  v.  Dulles,  5  Rich. 
Hepburn  v.  Dunlop,  1  Wheat.  179;  Rich-  Eq.  370;  Laurens  v.  Lnoas,  6  Rich.  Eq. 
mond  v.  Gray,  8  Allen,  25 ;  SturteTantv.  217;  Lewis  v,  Hemdon,  8  Litt.  358; 
Jaques,  14  Allen,  528 ;  Chambers  v.  Tu-  Kelly  v.  Bradford,  8  Bibb,  817 ;  Fitz- 
lane,  1  Stockt.  146 ;  Young  v.  Rathbone,  patrick  v,  Featherstone,  8  Alab.  40. 
1  C.  E.  Green,  224 ;  Swayne  v.  Lyon,  17  «  Rogers  v.  Waterhouse,  4  Drew.  329. 
P.  F.  Sm.  486  ;  Swain  v.    The  Fidelity        «  10  Hare,  1. 

Ins.  Co.,  4  Id.  456 ;  Freetly  v.  Barnhart,        *  L.  R.  10  Eq.  449.     Singular  to  say, 

1  Id.  279;  Speakman   v.    Forepaugh,  8  in  this  case.  Lord  Romilly,  M.  R.,  while 

Wright  (Pa.),  863;  Griffin  v.   Cunning-  approving  of  the  rules  laid  down  by  (then) 

ham,  19  Grat.  671 ;  Voorhees  v,  De  Myer,  Vice-Chancellor  Turner  in  Pyrke  v.  Wad- 
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380.  A  mere  possibility  of  an  adverse  claim  is  not  sufficient  to 
render  a  title  doubtful,*  nor  a  mere  pecuniary  charge,  if  the  pur- 
chaser can  be  protected  against  it.^ 

It  may  be  added  here  that  it  has  been  decided  that  a  court  of 
equity  will  decree  specific  performance  if  the  vendor  is  able  to 
make  a  good  title  at  any  time  before  final  decree.^  But  this 
doctrine  will  not  be  carried  to  the  extent  of  holding  that  a  ven- 
dor is  entitled  to  specific  performance  if  he  had  no  title  at  the 
date  of  the  contract,  although  he  may  have  subsequently  ac- 
quired one,  for  one  who  speculates  upon  that  which  is  not 
within  his  control  is  not  a  bond  fide  contractor,  and  there  is  no 
mutuality  between  the  parties.* 

When  a  vendor  has  a  defective  title  the  vendee  may,  if  he 
chooses  to  rely  upon  the  covenants  for  title,  compel  the  specific 
performance  of  the  contract.* 

But  where  the  vendor  has  no  title,  the  vendee  cannot  compel 
a  conveyance,  for  that  would  be  to  decree  the  performance  of  an 
unlawful  act.^ 

381.  It  was  (and  is)  a  well  established  rule  in  England  that 
specific  performance  of  a  written  contract  with  a  parol  variation 
will  not  be  enforced.  What  is  meant  by  this  rule  is  this:  The 
ordinary  principle  of  evidence  in  regard  to  contracts  which  have 
been  reduced  to  writing,  is  that  the  intention  of  the  parties  is 
to  be  gathered  solely  from  the  written  agreement,  and  that  no 
evidence  can  be  admitted  to  show  any  verbal  qualification  of 
the  writing.     Cases  of  fraud  or  mistake  formed,  as  we  have 

dinghnm,  refused  to  follow  that  decision  Williams,  3  Bibb,  365 ;  Seymour  v.  Be- 
under  exactly  similar  circumstances.  A  lancy,  3  Cowen,  445 ;  Moss  v.  Hanson, 
collection  of  examples  of  titles  which  have  5  Harris  (Pa.),  379 ;  Tiernan  v,  Roland,  3 
been  held  good  and  those  which  have  /(/.  429  ;  Richmond  v.  Gray,  3  Allen,  25; 
been  held  bad  or  doubtful  will  be  found  Luckett  v.  Williamson,  37  Missouri,  388 ; 
in  Watson's  Compendium  of  Equity,  1040,  Murrell  v.  Goodyear,  1  De  G.  F.  &  J.  432. 
1041.  *  Forrer  v.  Nash,  35  Beav.  167;  Wil- 

»  Hillary  v.  Waller,  12  Ves.  252.  See,  son  v.  Williams,  3  Jur.  N.  S.  810 ;  Tier- 
also,  Vreeland  v,  Blauvelt,  8  C.  E.  nan  v,  Roland,  3  Harris  (Pa.),  429 ; 
Green,  483.  Moss  v.  Hanson,  5  Id,  379 ;  Fry  on  Spec. 

2  Tiernan  v.  Roland,  3   Harris  (Pa.),  Perf.  J  875.     But  see  Mortlock  v.  BuUer, 

441.  10  Ves.  315. 

«  Hepburn  v.   Dunlop,  1  Wheat.  179  ;  8  Harding  v.  Parshall,  56  III.  227. 

Baldwin  v.  Salter,  8  Paige,  473  ;  Graham  «  Chartier   v,  Marshall,  51  N.  Hamp. 

V.    Hackwith,   1   Marsh.  423;   Tyree   v,  400.    See  Adams  Eq.  80,  81. 
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seen,  exceptions  to  this  rule.^  It  has  also  been  observed,  in  the 
preceding  pages,  that  equity  would  not  lend  its  aid  to  the  en- 
forcement of  a  contract  into  which  a  party  had  been  induced  to 
enter  by  misrepresentation  or  mistake.  Hence,  if  from  these 
causes  a  material  stipulation  had  been  omitted  from  an  agree- 
ment, or  the  agreement  did  not  express  the  real  intention  of  the 
parties,  parol  evidence  to  establish  that  such  was  the  case  was 
admissible  on  behalf  of  the  defendant,  and  constituted  a  good 
defence  to  the  complainant's  bill.  But  then  the  question 
occurred — ought  equity  to  go  one  step  further?  Suppose  a 
written  contract  had  been  drawn  and  executed,  which  by  reason 
of  some  mistake  or  deceit  did  not  properly  express  the  intention 
of  the  parties ;  could  the  complainant  show,  by  parol  evidence, 
what  the  contract  actually  was,  and  then  have  a  decree  for  the 
specific  performance  of  the  written  agreement  as  modified  by  the 
parol  evidence  ?  In  England  this  question  was  answered  in  the 
negative.  The  distinction  is  there  well  established  between  a 
party  seeking,  and  one  resisting  specific  performance — parol 
evidence  to  vary  a  written  instrument  being  admissible  in  the 
latter  case  and  not  in  the  former.^ 

The  difierence  between  a  plaintiff  seeking  and  a  defendant 
resisting  specific  performance  is  well  illustrated  by  the  case  of 
Townshend  v.  Stangroom,^  in  which  both  parties  to  a  contract 
to  lease  filed  bills,  one  to  have  the  contract  enforced  as  it  was 
written,  the  other  to  have  it  carried  out  as  modified  by  parol. 
Lord  Eldon  dismissed  both  bills;  the  first,  because  parol  evi- 
dence was  admissible  on  behalf  of  the  defendant,  the  second 
because  evidence  of  the  same  kind  was  not  admissible  on  behalf 
of  the  complainant ;  and  this  distinction  has  been  always  recog- 
nized.* 

382.  In  this  country,  however,  although  there  has  been  some 
conflict  of  authority,  the  better  opinion,  perhaps,  is  that  the 
English  rule  ought  not  to  be  strictly  followed,  but  that  in  proper 
cases  of  fraud  or  mistake,  a  party  ought  to  have  the  assistance 

»  Ante,  p.  253.  <  Darnley  v.  Lond.  Chat.  &  Dov.  R.  R. 

2  This  distinction  is  independent  of  the     Co.,  L.  R.  2  H.  L.  Cas.  43 ;   Fry  on  Spec, 
statute  of  frauds.  Perf.,  g  515  et  seq. 

»  3  Vesey,  328.    See,  also,  Woollam  v. 
Hearn,  2  Lead.  Cas.  £q.  484,  and  notes. 
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of  a  chancellor  in  enforcing  a  written  contract  with  a  parol 
variation.  Thi8  was  laid  down  by  Chancellor  Kent,  in  the  case 
of  Gillespie  v,  Moon,^  and  has  been  recognized  in  several  States.' 
In  others  the  case  has  not  been  followed  and  the  English  rule  is 
adhered  to.^ 

It  must  next  be  noticed  that  an  important  point  which  is 
often  to  be  taken  into  consideration,  in  determining  whether  a 
contract  shall  or  shall  not  be  enforced,  is  the  effect  of  the  statute 
of  frauds.  In  cases  which  fall  within  that  statute,  it  is  obvious 
that  to  carry  the  rule  in  Gillespie  v.  Moon  to  the  extent  of  hold- 
ing that  an  agreement  (for  example),  to  convey  fifty  acres  may, 
for  the  sake  of  justice  and  equity,  be  construed  to  mean  a  con- 
tract to  convey  one  hundred,  would  be  to  repeal  the  statute 
of  frauds,  and  to  give  effect  to  a  simple  verbal  agreement  to  sell 
land.  Where,  however,  the  contention  of  the  complainant  is 
that  something  which  is  actually  embraced  in  the  writing  was 
not  intended  to  be  included  therein,  to  suffer  him  to  show  this 
is  not  to  enforce  a  parol  contract  in  relation  to  land,  it  is  simply 
to  prove  that  a  written  contract  did  not  embrace  all  that  on  its 
face  it  appeared  to  include.*  Such  was  the  actual  state  of  the 
case  in  Gillespie  v.  Moon.* 

383.  It  is  well  known  that  by  the  statute  of  frauds  (the  pro- 
visions of  which  have  been  adopted  by  legislative  enactments  in 
most  of  the  United  States),  all  uncertain  interests  in  land  cre- 
ated by  parol  merely  had  the  force  and  effect,  both  at  law  and  in 
equity,  of  estates  at  will  only,  saving  always  leases  not  exceeding 
three  years  from  the  making  thereof.      While,  however,  the 

I  2  Johns.  Ch.  685.  v.  Wheelock,   11   Pick.   439;    Miller  v. 

<  See   Eeisselbrack    v.   LiTingston,    4  Cbetwood,  1  Green  Ch.  199;   Dennis  v, 

Johns.  Ch.  144;    Wall  v.  Arrington,  13  Dennis,  4  Rich.  Eq.  307;  Best  v.  Stow, 

Geo.  88 ;   Mosby  v.  Wall,  23  Miss.  81 ;  2  Saudf.  Ch.  298 ;  Climer  v.  Hovej,  15 

Pbilpott  V.  £lliott,  4  Maryl.  Ch.   278;  Mich.    18;    and  see   American   note   to 

Moale  V.  Buchanan,  11  Gill  &   J.   814;  Woollam  v.  Heara,  2  Lead.  Gas.  Eq.  684, 

Tilton  V.  Til  ton,  9  N.  Hamp.  885 ;  Bellows  686  (3d  Am.  ed.)  ;  1  Sug.  V.  and  P.  243 

V.  Stone,  14  Id.  175;  Bradford  v.  Union  (8  Am.  ed  ),  and  notes. 

Bank,  18  Howard,  57.  *  See  American   note  to  Woollam  v. 

*  Elder  v.  Elder,  1  Fairfield,  80;  Glass  Beam,  ut  sup, 

V.    Hulbert,    102   Mass.   24;    Osborn  v.  ^  See  Glass  v.  Hulbert,  102  Mass.  24, 

Phelps,    19    Conn.    63 ;     Westbrook    v,  where  the  aothorities  are  examined  and 

Uarbeson.  2   McCord  Ch.    112;  Brooks  the  cas^  of  Gillespie  v.  Moon  explained. 
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provisions  of  this  statute  were  rigorously  enforced  at  law,  it 
was  considered  in  equity  that  a  case  might  be  taken  out  of  the 
statute  by  peculiar  circumstances  which  might  render  its  appli- 
cation inequitable  and  unjust.  The  statute  being  designed  to 
prevent  frauds,  equity  would  not  allow  it  to  be  used  or  set  up 
for  the  purpose  of  effecting  a  fraud.  Hence  there  arose  certain 
well-established  exceptions  to  the  statute,  in  which  equity  would 
lend  its  aid  to  protect  a  party  in  the  enjoyment  of  real  estate, 
or  actively  to  assert  his  rights  thereto  under  a  parol  contract. 
These  cases  may  be  reduced  to  three  classes :  first,  where  there  has 
been  a  part  performance  of  the  contract ;  secondly,  where  the 
reduction  of  the  contract  to  writing  has  been  prevented  by  fraud  ; 
and  thirdly,  where  the  contract  is  admitted  by  the  defendant's 
answer,  and  the  statute  is  not  set  up  as  a  defence.^ 

384.  The  doctrine  of  part  performance  is  based  upon  the  prin- 
ciple that  where  a  contract  is  so  far  performed  that  the  parties 
could  not  be  restored  to  their  original  position  if  the  contract 
was  rescinded,  it  would  be  highly  unjust  to  allow  any  technical 
objection  to  the  fulfilment  of  the  contract  to  be  interposed. 
Hence,  if  a  verbal  contract  is  made  for  the  sale  of  real  estate,  and 
is  acted  upon  to  the  extent  above  indicated,  neither  party  can 
then  refuse  to  perform  it  on  the  ground  that  the  provisions  of 
the  statute  of  frauds  have  not  been  complied  with.  If,  for  ex- 
ample, upon  the  faith  of  a  parol  agreement,  the  purchaser  has 
gone  into  possession,  has  paid  the  purchase-money,  and  has  made 
valuable  improvements,  the  vendor  will  not  be  suffered  to  set  up 
the  statute  of  frauds  as  a  ground  for  refusing  to  execute  a  con- 
veyance.    The  case,  as  it  is  said,  is  taken  out  of  the  statute.^ 

385.  The  general  doctrine  of  part  performance  is  well  estab- 
lished ;  and  is  recognized  in  most  of  the  States  of  the  Union.' 

1  See  Smith's  Manual  of  Equity,  252.  ance  must  refer  to,  result  from,  or  be 

s  Adams's  £q.  86.  made   in  pursuance  of    the   agreement 

»  In  Wright  v.  Pucket,  22  Grat.  874,  it  proved  :  and 

is  said  that  from  the  numerous  decisions  Sd.  The  agreement  must  have  been  so 

upon  the  subject  the  following  principles  far  executed  that  a  refusal  of  full  exeou- 

may  be  extracted  : —  tion  would  operate  as  a  fraud  upon  the 

1st.   The  parol    agreement   relied  on  party,  and  place  him  in  a  situation  which 

must  be  certain  and  definite,  and  definite  does  not  lie  in  compensation, 

in  it«  terms;  These  propositions  seem   to  be  fairly 

2d.  The  acts  proved  in  part  perform-  dedncible    from  the   authorities.      See, 
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The  difficulty  in  most  cases  has  been  to  say  what  will  take  a  case 
out  of  the  statute ;  in  other  words,  what  must  be  the  predica- 
ment of  the  parties  which  would  justify  a  court  in  saying  that  it 
would  be  inequitable  to  suffer  the  bar  of  the  statute  to  be  set  up.* 
It  is  settled  that  going  into  possession  under  the  contract,  and 
making  improvements  will  be  sufficient.*  And  in  some  cases 
entry  into  possession  alone  has  been  held  to  be  enough.*  But 
possession  must  be  taken  under  and  by  virtue  of  the  contract, 
otherwise  it  cannot  avail,  and  indeed  as  a  general  rule  anything 
that  is  relied  upon  to  take  the  case  out  of  the  statute  must  be 
done  in  pursuance  of  the  contract,  and  must  not  be  referable  to 
another  title.^  If  thft  vendee  is  already  in  possession  of  the  pro- 
perty, the  continuance  of  this  possession  will  not  be  considered 
a  part  performance  to  take  the  case  out  of  the  statute.* 

upon  this   subject,  Purcell   v.  Miner,    4  ments  mast  be  of  a  permanent  character ; 

Wall.   513;   Newton    v.    Swazey,   8    N.  Peckham  v.  Barker,   8  R.    Island,  17; 

Hamp.  9 ;  Annan  v.   Merritt,    18  Conn.  Wack  v.  Sorber,  2  Whart.  887. 
478;    Parkhurst  v.   Van    Cortiand,    14        »  Richards  v.  Green,  8   C.  E.  Green, 

Johns.  15:  Dougan  v.  Blocher,  12  Harris  32  ;  S.  C.  on  appeal,  Id.  539;  Smith  v, 

(Pa.),  28;  McCue  v.  Johnston,  1  Casey,  Underdunck,    1    Sandf.    Ch.    579;    Pugh 

806;  Gough  t^.  Crane,  3  Maryl.  Ch.  119;  v.  Good,  8  Watts  &  Serg.  56;  Moale  v, 

Wilde  V.  Fox,  1  Rand.  165;  Printup  v.  Buchanan,  11   Gill  &  J.  314;    Hart  v, 

Mitchell,  17  Georgia,  558 ;  Parke  v.  Lee-  Hart,  3  Desaus.  592  ;  Anderson  v.  Chick, 

Wright,  20  Missouri,  85;  Ottenhouse  v.  1    Bailey   Ch.    118;    Brock   v.   Cook,   8 

Burleson,  11  Tex.  87 ;  Arguello  v.  Edin-  Porter,  464 ;  Waggoner  v.  Speck,  3  Ham. 

ger,  10  Cal.  150  ;  Galbraith  v.  Galbraith,  292  ;  Palmer  v.  Richardson,  3  Strobh.  £q. 

5Kan8. 402.  In  other  States,  however,  the  16.     But  see  Moore  v.  Small,  7  Harris 

rule  is  different;  see  Steams  v.  Hubbard,  (Pa.),  461. 

8  Greenlea'f,  320;    Patterson  v.  Yeaton,        ♦  Wright  v.   Puckett,    22   Grat.   374 

47  Maine,  308;  Parker  v.  Parker,  1  Gray,  Robertson  v,  Robertson,  9  Watts,  32,  42 

409;  Patton  v.  McClure,  1  Mart.  &  Yerg.  Phillips  v.  Thompson,  1  Johns.  Ch.  181 

333;  Ridley  v.  McNairy,  2  Humph.  174;  149;  Smith  v.  Smith,  1  Rich.  £q.  130 

Robeson  t>.  Hornbaker,  2  Green  Ch.  60 ;  Sanborn  v.    Sanborn,  7  Gray,  142,  146 

Wingate  t^.  Bail,  2  Har.  &  J.  76 ;  Ellis  v.  Ham.  v.  Goodrich,  33  N.  Hamp.  38;  Les- 

Ellis,  1  Dev.  Eq.  341 ;  Albea  v.  Griffin,  2  ter  v.  Kinne,  37  Conn.  9,  14;  1  Bug.  V. 

Dev.  &  Bat.  Eq.  9;  Allen  v.  Chambers,  and  P.  226,  note  (8th  Am.  ed.). 
4  Ired.  Eq.  125;  1  Sug.  Y.  and  P.  225,        >  Hatcher  v.  Hatcher,  1  McMullan  Ch. 

note  (8th  Am.  ed.).  811  ;  Johnston  v.  Glanoy,  4  Blaekf.  94; 

1  See  MilUken  v.  Pravo,  17  P.  F.  Sm.  Christy  v,  Bamhart,  2  Harris  (Pa.),  260; 

230.  Mahana  v.  Blunt,  20   Iowa,   142.     See, 

>  Freeman  v.   Freeman,  43  N.  Y.  84 ;  howeyer,  Blanchard  v,  McDougal,  6  Wis. 

Casler  v.  Thompson,   3   Green   Ch.  59;  167;   Spalding    v,  Conzelman,  30  Blia- 

Smith  V.  Smith,  1  Rich.  Eq.  180;  Per-  souri,  177. 
kins  V.  Hadsell,  50  111.  216.    The  improTe- 
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But  mere  payment  of  the  purchase-money  is  not  enough  ;* 
unless,  indeed,  owing  to  peculiar  circumstances  the  purchaser 
cannot  be  restored  to  his  original  position  by  repayment.* 

When  a  parol  contract  is  entered  into  in  consideration  of 
marriage,  the  solemnization  of  the  marriage  is  not  such  a  part 
performance  as  will  take  the  case  out  of  the  statute.* 

A  party  seeking  specific  performance  cannot  rely  upon  a  part 
performance  by  the  defendant  to  take  the  case  out  of  the  statute.* 

TJhe  doctrine  of  part  performance  will  operate  to  prevent  a 
vendee  who  has  gone  into  possession  from  insisting  upon  objec- 
tions to  the  vendor's  title.  A  waiver  of  objections  may  thus  be 
presumed  from  conduct.*  The  relief,  however,  if  obtained  at 
all,  must  be  sought  for  in  equity.  It  will  not  be  given  in  a 
court  of  law.*  In  some  of  the  States,  however,  there  are  deci- 
sions tending  to  show  that  there  may  be  a  parol  waiver  of  one 
or  more  of  the  terms  of  a  contract  which  the  statute  requires  to 
be  in  writing.^ 

836.  The  second  class  of  cases  in  which  the  statute  of  frauds 
cannot  be  insisted  upon  for  the  purpose  of  defeating  a  parol 
contract  as  to  realty,  embraces  those  in  which  the  reduction  of 
the  contract  to  writing  has  been  prevented  by  fraud. 

Thus  if  an  intended  husband,  having  promised  to  reduce  a 
marriage  settlement  to  writing,  fraudulently  prevents  it  from 
being  done,  and  the  marriage  takes  place  in  consequence  of  false 

•  Clinan  v.   Cooke,   1    Sch.  &  L.   40 ;  v.  Doughertj,  3  0-.  Greene  (Iowa),  871 ; 

llaghes  V.  Morris,  2  De  G.  M.  &  G.  856 ;  Johnson  v.  Glaucj,  4  Blackf.  94. 

Purcell  V.  Miner,  4  Wall.  518  ;  Kidder  v.  >  Malins    v.    Brown,    4    Comst.  403  ; 

Barr,  85  N.  Harop.  285;   Glass  v.  Hul-  Everts  v.  Agnes,  4  Wis.  843;  Johnston  v, 

bert,  102  Mass.  21 ;  Eaton  o.  Whitaker,  18  Hubbell,  2  Stockt.  882. 

Conn.  222 ;  McKee  v.  Phillips,  9  Watts,  »  Caton  v.  Caton,  L.  R.  1  Ch.  Ap.  187 ; 

85 ;  Parker  v.  Wells,  6  Whart.  158 ;  Allen's  2  H.  L.  127. 

Est  1  Watts  &  Serg.  888  ;  Cole  v.  Potts,  «  Id.   See,  also,  Luokett  v,  Williamson, 

2  Stockt.  67  ;  Underhill  v.  Allen,  18  Ark.  87  Missouri,  888. 

466;  Townsendo-  Houston,  1  Har.  (Del.)  *  Palmer  v.  Richardson,  8  Strobh.  £q. 

532  ;  Lefferson  v.  Dallas,  20  Ohio  St  74;  16. 

Mather  v.  Scoles,  85  Ind.  5 ;  1  Sug.  V.  ^  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58. 

and  P.  229  (8th  Am.  ed).    But  in  Iowa,  ?  Steams  v.  Hall,  9  Gush.  81;  Cum- 

pajrment  of  the  purchase-money  is  suffi.  mings  v,  Arnold,  8   Met.  486;    Buel  v, 

cient  to  take  the  case  out  of  the  statute.  Miller,  4  N.  Hamp.  196  ;  1  Sug.  Y.  and 

Fairbrother  v.  Shaw,  4  Iowa,  570;  Olive  P.  252  (8th  Am.  ed.). 
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assurances  and  contrivances,  the  circumstance  that  the  agree- 
ment rests  in  parol  cannot  be  taken  advantage  of  in  resisting  an 
application  for  specific  performance.^ 

This  class  of  cases,  however,  falls  under  the  head  of  actual 
fraud,  and  is  governed  by  the  rules  which  apply  to  that  branch 
of  equitable  jurisdiction.  They  are  noticed  in  this  connection 
simply  in  order  to  illustrate  the  rule  in  equity  which  forbids 
the  statute  of  frauds  to  be  used  as  an  instrument  to  defeat  the 
right  to  specific  performance. 

387.  In  the  third  place,  a  case  will  be  taken  out  of  the  statute 
when  the  parol  contract  is  admitted  by  the  defendant  in  his. 
answer,  and  the  statute  is  not  therein  insisted  upon  as  a  defence. 
In  such  a  case  there  can  be  no  possibility  of  fraud  or  mistake ; 
because  nothing  could  be  stronger  evidence  of  the  truth  and 
accuracy  of  the  plaintiffs  version  of  the  agreement,  than  the 
written  admission  by  the  defendant  under  oath.  And  the 
statute  having  been  made  for  the  protection  of  the  defendant,  it 
is  perfectly  competent  for  him  to  waive  its  benefit.^ 

If,  however,  the  defendant  insists  upon  the  statute  as  a  bar, 
the  written  admission  in  his  answer  will  not  avail  to  take  the 
case  out  of  the  statute. 

388.  It  has  been  stated  above  that  one  of  the  reasons  why  the 
remedy  of  specific  performance  was  introduced  in  equity,  was 
because  at  law  the  plaintiff'  is  obliged  to  show  on  his  part  pre- 
cise compliance  with  all  the  terms  of  the  agreement,  whereas 
chancery  would  sometimes  afford  him  relief  although  he  was 
unable  to  prove  this  exact  fulfilment.  It  will  be  proper  now  to 
consider  the  two  methods  in  which  courts  of  equity  grant  this 
indulgence — viz.,  decreeing  performance  with  compensation  for 
defects,  and  giving  time  to  make  a  title  beyond  the  stipulated 
day. 

389.  And  first  as  to  performance  with  compensation  for  de- 
fects. It  is  settled  that  immaterial  deficiencies  will  not  deprive 
the  vendor  of  his  right  to  have  the  contract  performed  as  against 
the  vendee — provided  that  the  deficiencies  are  such  as  may  be 
compensated  in  money.     Under  such  circumstances  the  vendee 

1  See    MoDtacute    v.   Maxwell,    IP.        <  See  Smith's  Manaal  of  Equity,  252. 
Wms.  618;   Story's  Eq.  Jurisp.,  \  768. 
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may  be  compelled  to  take  the  property,  and  a  suitable  deduc- 
tion will  be  made  in  the  price.^ 

But  if  the  deficiencies  are  material  and  important,  the  vendee 
will  not  be  compelled  to  take  the  property.^  He  is  entitled  to 
have  what  he  bargained  for ;  and  it  would,  obviously,  be  ex- 
tremely unjust  to  force  anything  upon  him  which  he  had  not 
designed  or  contracted  to  buy.  If  there  is  a  failure  in  that 
which  is  an  inducement  to  the  purchase,  he  will  not  be  com- 
pelled to  take.^ 

390.  It  may  sometimes  happen  that  defects  exist  which 
render  the  property  less  valuable  than  the  contract  price ;  but 
which,  nevertheless,  may  not  be  of  so  vital  a  character  as  to 
induce  the  purchaser  entirely  to  throw  up  his  bargain.  In  such 
a  case  the  equity  of  specific  performance  with  compensation 
comes  into  play  for  the  benefit  of  the  vendee.  He  is  entitled  to 
have  the  agreement  carried  out,  and  yet  at  the  same  time  to 
have  an  abatement  or  allowance  made  by  reason  of  the  defects.* 
Such  a  relief  cannot,  it  is  manifest,  be  obtained  at  law ;  and, 
therefore,  is  an  additional  illustration  of  the  advantages  of  this 
kind  of  equitable  remedy.* 

There  must,  however,  be  some  limits  to  this  right  of  the 
vendee  to  elect  to  have  the  contract  performed  with  compensa- 
tion for  defects ;  because  in  some  instances  its  exercise  would 

»  Hepburn   v.  Auld,   6  Cranch,    262;  nett,  8  Paige,  312;    1    Sug.  V.  and    P. 

King  V.  Bardeau,  6  Johns.  Ch.  38;   Har-  479  (8th  Am.  ed.). 

bers  V.  Gadsden,  6  Rich.  Eq.  284  ;  Seton  «  Thomas   v.    Dering*    1    Keen,    729 ; 

V.  Slade,  2  Lead.  Cas.  Eq.  p.  11,  33.  The  Wheatley  v,  Slade,  4  Sim.  126  ;  Graham 

oompensation  may   take   another   shape  v.    Oliver,   3    Beav.    124;    Nelthorpe   v. 

than  a  sum  of  money.   Thus,  in  decreeing  Holgate,  1  Coll.  203  ;  Stockton  v.  Union 

the  specific  performance  of  agreements  Oil  Co.,  4  West  Va.  273. 

for  the  partition  of  coal  mines,  an  allow-  >  See  Johnson  v.  Johnson,  3   Bos.  & 

ance   of  so  much  coal  may  be   made;  Pul.  162.     See,  also,  Denton  v.  Stewart, 

Young  V.  Frost,  1   Maryl.  377  ;  King  v,  1  Cox,  Ch.  258 ;    Andrews  t>.  Brown,  3 

Buckman,  5  C.  E.  Green,  316  ;  Coleman's  Cush.    130;    Harrison    v,   Deramus,    33 

Appeal,  12  P.  F.  Sm.  252.  Alab.   463 ;   Bell   v.  Thompson,    34   Id, 

«  Whittemore  v.  Whittemore,  L.  R.  8  633 ;    Lee  v.    Howe,  27   Missouri,  521 ; 

Eq   603.  Smith  v.  Fly,  24  Tex.  345;    Phillips  v, 

»  Peers    v.    Lambert,    7    Beav.    546 ;  Thompson,  1  Johns.  Ch.  149 ;  Parkhurst 

Rugge   V,   Ellis,    1    Desaus.  160;  Wain-  v.  Van  Cortlandt,  Id.  27 Z;  Scott  v.  Bil- 

wrifi;ht  v.  Read,  Id.  573;  Cording^ey  v.  gerry,  40  Miss.  119;    Morss   v,  Elmeu- 

Cheesebrough,  3  Giff.  496 ;    Stoddart  v.  dorf,  1 1  Paige,  277. 
Smith,  5  Binney,  355 ;    Marvin  v.  Ben* 
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work  great  injustice  to  the  vendor.  Thus  a  seller  could  not,  for 
exanople,  at  the  election  of  the  purchaser,  be  deprived  of  his 
mansion  house  and  park  to  which  he  could  make  a  good  title, 
while  a  large  adjoining  estate,  held  and  sold  with  it,  would  be 
left  on  his  hands  with  a  proclaimed  bad  title.^ 

Nor  can  a  vendor  be  required  to  convey  a  different  parcel  of 
land  from  that  agreed  to  be  conveyed.^ 

The  right  both  of  the  vendor  and  vendee  cannot  be  exercised 
unless  the  defect  is  one  which  is  capable  of  being  measured  by 
a  pecuniary  standard ;  in  other  words,  capable  of  compensation. 
The  compensation  must  not  be  a  mere  matter  of  arbitrary 
damages,  or  of  indemnity  for  future  risk.^ 

391.  The  second  of  the  methods  in  which  a  court  of  equity 
grants  indulgence  to  a  party  who  has  been  unable  to  fulfil  exactly 
his  part  of  an  agreement,  and  yet  seeks  the  aid  of  the  court  to 
have  it  specifically  enforced,  is  by  giving  time  to  make  out  a 
title  beyond  the  day  which  the  contract  specifies.  This  is  done 
in  pursuance  of  the  maxim  that  time  is  not  ordinarily  of  the 
essence  of  the  contract  in  equity,*  although  it  may  sometimes 
become  so.  What  is  meant  by  this  maxim  and  by  its  qualifica- 
tion, is  this:  A  court  of  equity  will  relieve  against  and  enforce 
specific  performance  notwithstanding  a  failure  to  keep  the  dates 
assigned  by  the  contract,  either  for  the  completion,  or  for  the 
steps  towards  completion,  if  it  can  do  justice  between  the  parties, 
and  if  there  is  nothing  in  the  express  stipulations  between  the 
parties,  the  nature  of  the  property,  or  the  surrounding  circum- 
stances which  would  make  it  inequitable  to  interfere  with  and 
modify  the  legal  right.  This  is  what  is  meant,  and  all  that  is 
meant  when  it  is  said  that  in  equity  time  b  not  of  the  essence 
of  the  contract.* 

»  Sug.  V.  and  P.  316  (yoI.  i.  480,  8th  Brashier    v.   Gratz,  6  Wheat.  628,  and 

Am.  ed.).  Bank  of  Colambia  v.  Hagner,  1  Pet.  455, 

<  Id.     See  Castle  v,  Wilkinson,  L.  R.  it  was  held  tha'    in  equity,  time  was  not 

5  Ch.  App.  534.  of  the  essence  of  a  contract.     See,  also, 

»  Adams's  Eq.  91.  Remington  v.  Irwin,  2  Harris  (Pa.),  148 ; 

*  Time  is  in  general  of  the  essence  of  Tiernan  v.  Roland,  8  Id.  429 ;  Bryson  v. 
the  contract  at  law.  Wilde  v.  Fort,  4  Peak,  8  Ired.  Eq.  810;  and  Qlover  v. 
Tann.  334;  Steer  v.  Crowley,  14  C.  B.  N.  Fisher,  11  III.  666.  But  in  Goldsmith 
S.  837.  V.  Guild,  10  Allen,  239,  the  court  did  not 

•  Tilley  v.  Thomas,  L.  R.  3  Ch.  App.  approve  of  the  doctrine.  See  1  Sug.  V. 
67.     In  Hepburn  v.  Auld,  5  Cranoh,  202,  and  P.  411  (8th  Am.  ed.). 


y\ 


360  SPECIFIC   PERFORMANCE.  [PART  IH. 

892.  An  example  of  the  rule  now  under  consideration  is 
where  a  vendor  has  undertaken  to  make  a  title  on  a  certain  day, 
and  has  failed  to  do  so  by  reason  of  some  defect  in  the  title, 
which  defect,  however,  is  susceptible  of  being  cured.  It  will  be 
observed  that  the  rule,  as  thus  stated,  does  not  apply  to  those 
cases  in  which  the  delay  on  the  part  of  the  vendor  is  due,  not  ' 
to  any  defects  in  his  title  which  he  desires  time  to  remedy,  but 
to  his  own  carelessness  and  laches.  Due  diligence  is  required  on 
both  sides.*  A  vendor  cannot  have  specific  performance  if  he 
has  been  urged  by  the  purchaser  to  take  steps,  but  has  not  done 
80.^  But  where  the  delay  is  not  due  to  the  laches  of  the  seller, 
but  to  defects  in  the  title  which  may  be  cured,  a  bill  for  specific 
performance  may  be  maintained,  for  it  is  sufficient  if  a  party 
entering  into  articles  to  sell  has  a  good  title  at  the  time  of  the 
decree.'  The  court  rectifies  the  incidental  delay  by  givitig  the 
intermediate  rents  to  the  purchaser,  and  interest  on  the  purchase- 
money  to  the  vendor. 

Such,  then,  is  the  general  rule.  It  is  subject  to  the  qualifica- 
tion that  time  may  be  made  the  essence  of  a  contract  by  express 
stipulation  of  the  parties,  or  by  presumption  growing  out  of  the 
nature  of  the  property,  or  by  surrounding  circumstances. 

393.  As  to  "  express  stipulations"  nothing  need  be  said.  It 
is  perfectly  clear  that  parties  may  stipulate  that  time  shall  be 
essential,  and  that  when  such  a  stipulation  exists,  it  ought  to  be 
enforced.* 

»  Merritt  V.  Brown,  6C.  E.  Green,  401 ;  action  grows  out  of  a  breach  of  the  con- 
Johns  V.  Norris,  7  /(i.,102;  Taylor  v.  tract,  and  a  breach  most  eiist  before  the 
Longworth,  14*  Peters,  172;  Dubois  v.  commencement  of  the  action,  while  in  the 
Baum,  10  Wright  (Pa.),  687  ;  Cureton  v.  former  the  contract  itself,  and  not  the 
Gilmore,  3  S.  Carolina  (N.  S.),  46;  East-  breach  of  it,  gives  the  action.  Bruce  v, 
man  v.  Plumer,  46  N.  Hamp.  464,  479 ;  Tilson,  25  N.  Y,  194  ;  Welland  v.  Huber,  8 
Rogers  v.  Saunders,  16  Maine,  92;  Bene-  Nevada,  207. 

dictt).  Lynch,  1  Johns.  Ch.  875;  Leaird  v,  '  See  Dresel  v.  Jordan,  104  Mass.  415; 

Smith,  44  N.  Y.  618;  1  Sug.  V.  and  P.  Barnard  v.  Lee,  97  Id.  92. 

261.  *  See  Barnard   v.  Lee,  97   Mass.   94; 

s  It  is  not  necessary  that  a  demand  for  Patchin  v.  Lamborn,  7  Casey,  314;  Ives 

a  deed  should  precede  a  bill  for  the  spe-  v.  Armstrong,    5  R.  Island,   567 ;    Stow 

cific  performance  of  a  contract  to  convey,  v,  Russell,  86  111.  18;   Heckard  v.  Sayre, 

This  results  from  the  distinction  between  34  Id.  142 ;  King  v.  Ruckman,  5  C.  E. 

a  suit  in  equity  for  specific  performance,  Green,  816 ;  6  Id.  599;  Webb  v.  Hughes, 

and  an  action  at  law  for  non- performance,  L.  R.  10  Eq.  281. 
namely,  that  in  the  latter  the  right  of 


^^ 
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It  is  also  clear  that  the  nature  of  the  subject  matter  of  the 
sale  may  render  time  of  the  essence  of  the  contract.  The  case 
usually  put  is  that  of  the  sale  of  a  reversion.  Trades  or  manu- 
factories furnish  another  illustration.  The  case  of  mines  is  still 
another  example;  for  the  whole  purpose  of  the  purchase  may  be 
the  chance  of  an  early  development  of  the  mine,  and  a  speedy 
introduction  of  its  product  into  the  market.^ 

394.  As  to  the  "surrounding  circumstances"  which  may 
render  time  of  the  essence  of  the  contract  they  must,  of  course, 
depend  upon  the  facts  of  each  particular  case ;  such  as  whether 
the  value  of  the  property  has  greatly  diminished,  whether  the* 
vendee  has  bought  to  sell  again,  and  so  forth.^  Indeed,  in  this 
country,  the  fact  that  land  bears  a  much  more  commercial  cha- 
racter than  it  does  in  England,  is  subject  to  more  fluctuations, 
and  has  more  of  a  speculative  value,  has  led  to  not  a  few  ex- 
pressions of  judicial  opinion  that  time  ought,  as  a  general  rule, 
to  be  considered  as  of  the  essence  of  a  contract.'  But,  perhaps, 
the  safest  statement  of  the  law  is  to  say  that  the  general  rule  is 
the  same  in  the  United  States  as  in  England,  but  that  exceptions 
growing  out  of  the  circumstances  of  the  individual  transaction 
are  more  numerous,  and  are  looked  upon  with  more  favor. 

395.  It  was  stated  above  that  the  efficiency  of  the  English 
courts  of  equity  in  granting  specific  relief,  has  been  increased  by 
the  power  conferred  upon  them  of  giving  damages.  This  is 
done  by  virtue  of  the  statute  21  &  22  Vic,  c.  27,  commonly 
known  as  Sir  Hugh  Cairns's  Act,  which  provides  that  the  courts 
may,  either  in  addition  to,  or  in  substitution  for  the  relief  which 
is  prayed,  grant  that  relief  which  would  otherwise  be  proper  to 
be  granted  by  another  court,  i.  ^.,  award  damages. 

Before  this  act  the  law  had  been  the  other  way.  If  a  pur- 
chaser had  recourse  to  equity,  and  it  appeared  that  the  vendor 
had  since  the  filing  of  the  bill  sold  the  estate  to  another  person, 

*  Macbryde  v.  Weekes,  22  Beav.  533;  «  McKay  v.  CarriDgtoo,  1  McLean,  50. 

Parker  v.  Frith,  1  Sim.  &  Stu.  199,  n. ;  Day  >  See  dissenting  opinion  of  Mr.  Justice 

V.  Luhke,  L.  R.  5  Eq.  336  ;  Claydon  v.  Livingston  in  Hepburn  v.  Auld,  6  Cranch, 

Green,  L.  R.  3  C.  P.  511 ;  Cowles  v.  Gale,  279.     See,   also,    Richmond   v.   Gray,  8 

L.  R.  7  Ch.  App.  12 ;  Newman  v.  Rogers,  4  Allen,  30,  81  ;  Goldsmith  v.  Guild,  10  Id, 

Bro.  C.  C.  391 ;  Adamses  Equity,  88;  1  239;  1  Sug.  V.  and  P.  411  (8th  Am.  ed.), 

Sugden  V.  and  P.  403  (8th  Am.  ed.).  note. 
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the  court  could  not  give  the  complainant  damages.  But  if  pend- 
ing a  suit  for  specific  performance  the  seller  had  disposed  of  part 
of  the  property — e.  g,^  stone  in  a  quarry — the  court  would  take 
care  that  the  purchaser  had  full  compensation  in  damages.^  The 
general  rule  in  the  United  States  is  the  same,  but  courts  have,  in 
some  instances,  inclined  to  favor  the  right  to  give  damages,  and 
to  retain  the  bill  to  that  end.^  But  in  England,  by  the  act  just 
cited,  damages  may  be  given,  and  the  amount  thereof  assessed 
by  a  jury.  Damages,  however,  will  not  be  given  in  a  case  in 
which  a  bill  for  specific  performance  would  not  be  entertained  ; 
for  to  do  so  would  be  simply  to  turn  the  equitable  remedy  into 
a  common  law  action.^ 

396.  In  some  of  the  United  States,  either  in  obedience  to 
statutory  enactments,  or  by  virtue  of  a  common  law  peculiar  to 
the  State,  the  remedy  of  specific  performance  may  be  enforced 
through  the  medium  of  a  common  law  action.'*  This  is  espe- 
cially the  case  in  Pennsylvania,  where  the  action  of  ejectment 
has  been,  and  still  is,  a  favorite  method  of  compelling  either  a 
vendor  or  a  vendee  to  fulfil  his  agreement.  In  the  former  case, 
the  purchaser  recovers  a  verdict  conditioned  upon  the  payment 
of  the  purchase-money  by  the  plaintiff;  in  the  latter,  the  seller 
has  a  verdict,  whicli  is  to  be  released  upon  the  payment  of  the 
price  by  the  buj'^er.  Certain  rules  have  been  thrown  around  this 
species  of  action,  growing  out  of  the  fact  that  it  is  one  originally 
of  common  law  origin ;  and,  therefore,  amenable  to  strict  com- 
mon law  rules — e.g.^  tender  of  a  deed  before  bringing  an  action^- 
which  (it  must  be  remembered)  do  not  apply  when  relief  is  sought 
by  a  bill  for  specific  performance.* 

397.  Before  leaving  the  subject  of  specific  performance  it  may 
be  well  to  notice  the  fact  that  persons  may,  in  some  cases,  be 
compelled  to  specifically  perform  promises  or  make  good  repre- 


»  1  Sug.  V.  and  P.  350  (8th  Am.  ed.j. 

2  See  Phillips  v.  Thompson,  1  Johns. 
Ch.  131;  Hatch  v.  Cobb,  4  Id.  559; 
Kern pb shall  v.  Stone,  5  Id.  193;  Jervis 
V.  Smith,  1  Hoff.  Ch.  470;  Woodman  v. 
Freeman,  25  Maine,  531 ;  Nelson  v.  Ha- 
gerston  Bank,  27  Marjl.  76 ;  Nagle  v. 
Newton,  22  G  rattan,  814 ;  May  v,  Le- 
Claire,  11  Wal.  236;   Masson's  Appeal, 


20  P.  F.  Sm.  26;  Peabody  v.  Tarbell, 
2  Cush.  226;  Andrews  v.  Brown,  3  Id. 
131;  Fry  on  Spec.  Perf.  449  (2d  Am.  ed.); 
1  Story's  Eq  \  780,  788  ;  post,  Chap.  III. 

8  See  Welsh  v.  Bayaud,  6  C.  E.  Green, 
186;  1  Sug.  V.  and  P.  353  (8th  Am.  ed.). 

*  See  Weber  v.  Marshall,  19  Cal.  447 ; 
Fisher  v.  Moolick,  13  Wis.  321. 

6  See  ante,  p.  359,  note  2. 
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sentations,  upon  the  faith  of  which  others  have  acted.  This  sub- 
ject-, however,  has  been  already  noticed  under  the  head  of  Fraud. 
398.  It  may,  also,  be  observed  that  while  a  court  of  equity 
will  not  ordinarily  attempt  to  enforce  covenants,  which  cannot 
be  carried  out  by  the  machinery  of  a  court,  e.g.,  a  covenant  by  a 
singer  to  sing,  or  an  actor  to  perform;  it  may, nevertheless,  prac- 
tically attain  the  same  end  by  enjoining  the  party  from  a  breach 
of  his  negative  covenant,  viz.,  by  preventing  him  from  perform- 
ing elsewhere.  This  exercise  of  the  power  of  a  chancellor,  how- 
ever, falls  more  properly  under  the  head  of  Injunctions,  where  it 
will,  therefore,  be  considered. 
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399.  An  injunction  in  its  ordinary  sense  is  a  command,  and 
this  command  may  be  either  to  do,  or  to  refrain  from  doing 
some  particular  thing. 

An  injunction  in  its  legal  sense  is  a  writ  remedial,  issuing  by 
order  of  a  court  of  equity,*  and  commanding  a  defendant  to  per- 
form some  act,  or  restraining  a  defendant  from  the  commission 
or  continuance  of  some  act.^ 

400.  An  injunction  may,  therefore,  be  said  to  be  either  manda- 
tory or  prohibitory.  A  mandatory  injunction  is  one  that  com- 
pels the  defendant  to  restore  things  to  their  former  condition, 
and  virtually  directs  him  to  perform  an  act.^  The  jurisdiction 
of  the  court  to  issue  such  a  writ  has  beeen  questioned,*  but  it  is 
now  established  beyond  doubt.*  The  order,  however,  is  not 
direct  in  its  form ;  but  the  end  is  reached  by  a  writ  'apparently 
prohibitory.  Thus  an  injunction  that  a  defendant  should  deliver 
up  books  and  papers  in  his  possession  has  been  issued  in  this 
form :  "  Let  an  injunction  be  awarded  to  restrain  the  defendant 
H.  from  detaining  and  keeping  possession  of  the  books,  deeds, 
documents,  and  papers  removed,  as  mentioned  in  the  plaintiff's 
aflS^davit,  by  the  said  defendant,  or  by  his  order,  from  the  cham- 
bers occupied  by  the  plaintiff,  for  retaining  which  no  written 
authority  has  been  produced  by  the  defendant ;  and  from  per- 
mitting the  same,  or  any,  or  either  of  them  to  remain  away 
from  the  office  of  the  plaintiff,  or  from  parting  with  the  same 
to  any  person  or  persons  other  than  the  plaintiff."^  This  order, 
it  will  be  observed,  is  in  terms  a  restraining  order  ;  but  in  effect 
it  is  a  command  to  the  defendant  to  deliver  up  the  books  and 
papers.  Many  occasions  may  arise  which  render  a  mandatory 
injunction  necessary.  Thus  a  party  who  has  diverted  water 
from  its  proper  channel  may  be  compelled  by  mandatory  injunc- 

•  And  in  some  cases  by  courts  of  com-  Co.  v.  Clarence  Railway  Co.,  1  Coll.  607  ; 
mon  law  in  the  exercise  of  equitable  juris-  Hervey  v.  Smith,  1  K.  ^  J.  892;  Att. 
diction.  Gen.  v.  Borough  of  Birmingham,  4  £.  & 

«  Joyce  on  Injunctions,  1.  J.  647;  Kerr  on  Injunctions,  230. 

«  Id,  1309,  1310.  fi  Joyce    on    Injunctions,    1810.      See 

*  Blakemore  v.  Glamorganshire  Rail-  Wellington  v.  Railroad  Co.,  107  Mass. 
way  Co.,  1  M.  &  K.  184.  682;  and  Manhattan  Manuf.  Co.  v.  New 

»  Robinson  v.  Lord  Byron,  1  Bro.  C.  C.  Jersey  Stock  Yard  Co.,  8  C.  E.  Green, 
688 ;  Great  North  of  England  Railway    166. 


"I  "*- 


1 


CH.  II.]  INJUNCTIONS,  865 

tion  to  restore  it.^  So  a  mandatory  injunction  issues  to  remove 
a  nuisance;'  to  prevent  the  continuance  of  trespasses  for  which 
there  is  no  adequate  legal  remedy  f  and  to  compel  the  defendant 
to  deliver  up  the  possession  of.  real  estate  which  had  been  ad- 
judged to  belong  to  the  plaintiff  by  decree.*  In  this  last  case 
the  injunction  is  in  the  nature  of  a  writ  of  execution.  A  man- 
datory injunction  is  granted  only  with  great  caution ;  and  the 
courts  are  particularly  reluctant  to  grant  such  an  injunction 
upon  an  interlocutory  application,  and  before  final  decree.* 
Indeed,  the  inclination  of  the  American  courts  is  against  granting 
such  an  interlocutory  injunction.^  But  in  England  the  better 
opinion  is,  that  a  mandatory  injunction  may  be  had  upon  inter- 
locutory application.^ 

401.  A  prohibitory  injunction,  as  its  name  imports,  is  one 
which  is  granted  for  the  purpose  of  restraining  the  defendant 
from  the  continuance  or  commission  of  some  act  which  is  inju- 
rious to  the  plaintiff.  This  is  by  far  the  more  frequent  form 
which  the  injunction  assumes ;  and  it  is  met  with  in  the  every- 
day exercise  of  equitable  powers.  The  occasions  which  call  it 
forth  will  be  explained  further  on. 

402.  The  relief  afforded  by  the  writ  of  injunction  is  probably 
the  most  effective,  the  most  characteristic,  and  the  most  exten- 
sive of  equitable  remedies.  It  is  most  frequently  employed  (as 
has  been  already  stated)  in  its  prohibitory  form,  and  it  is  used 
to  prevent  injuries  to  property  which  are  imminent,  irreparable, 
and  for  which  damages  furnish  an  entirely  inadequate  redress. 
With  the  single  exception  of  the  writ  of  estrepement,  no  com- 

»  Corning  W.Troy  Iron  Co.,  40  N.  Y.  191.  ing  R.  R.  Co.,  18  P.  F.  Sm.  370;  Waah- 

2  Gale  V.    Abbot,   8   Jur.   N.  S.  987 ;  ington  UniTersity  v.  Green,  1  Maryl.  Ch. 

Hervey  v.  Smith,  1  K.  &  J.  892.  97  ;  Camblos  v.  Philadelphia  and  Reading 

'  Manchester  Railway  Co.  v.  Worksop  R.  R.  Co.,  30  Leg.  Int.  149  (U.  S.  Giro. 

Board  of  Health,  23  Beav.  198;   Eachus  Court,  East.  Dist.  Penna). 

V.  Moss,  14  Week.  Rep.  827  ;  Martyr  v.  '  Lane   v,    Newdigate,    10   Ves.    192 ; 

Lawrence,  2  De  G.  J.  &  S.  201 ;  High  on  Robinson  v.  Lord   Byron,   1    Bro.  C.  C* 

Injunctions,  §  478.   An  injunction  will  not  588;   Rankin  v.  Huskisson,  4  Sim.  18; 

issue  to  compel  the  rebuilding  of  a  wall ;  Herrey  v.  Smith,  1  K.  &  J.  892  ;  Att. 

Doran  v.  Carroll,  1 1  Irish  Ch.  379.  Gen.  o.  Metropolitan  Board  of  Works,  1 

*  See    Garretson  v.   Cole,    1    Har.    &  Hem.  &  M.  312;  Hepburn  v.  Lordan,  2 
Johns.  370 ;  High  on  Injunctions,  {  260.  Id,  345 ;  Kerr  on  Injunctions,  252.    See, 

*  Turner  v.  Spooner,  1  Dr.  &  Sm.  467.    however,  Gale  v.  Abbott,  8  Jur.  N.  8.  987; 
6  Audenreid  v,  Philadelphia  and  Read-     and  Child  v.  Douglass,  Kay,  578. 
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mon  law  process  exists  by  which  injuries  to  property  can  be  pre- 
vented as  distinguished  from  being  redressed;  and  hence  the 
equitable  remedy  by  injunction  possesses  a  peculiar  value  as  fur- 
nishing a  kind  of  relief  which  can  be  obtained  in  no  other /orwm. 
No  remedy  either  at  law  or  in  equity,  can  compare  with  the  in- 
junction in  promptness  and  completeness ;  and  hence  no  equita- 
ble remedy  has  been  so  frequently  or  extensively  called  into  play, 
or  has  contributed  so  much  to  the  extension  of  the  jurisdiction 
of  courts  of  chancery. 

The  remedy  afforded  by  the  civil  law  which  approaches  most 
nearly  to  that  given  by  the  injunction,  was  the  interdict  and 
"action  founded  thereon.  These  interdicts  were  under  prsetoriau 
authority,  and  were  pronounced  by  the  prsetors  by  virtue  of  their 
extraordinary  jurisdiction,  and  in  mitigation  of  the  severity 
which  had  resulted  from  an  undeviating  adherence  to  the  tech- 
nical forms  of  the  civil  law.* 

Injunctions  are  of  very  early  occurrence  in  the  history  of  the 
English  law.  Mr.  Spence  gives  an  instance  of  an  injunction 
issued  in  the  reign  of  Henry  I.  f  and  several  cases  of  injunctions 
are  to  be  found  in  the  Chancery  Calendar.' 

403.  Besides  the  classification  into  mandatory  and  prohibitory 
there  are  several  other  divisions  of  injunctions. 

Injunctions  are  either  interlocutory  or  perpetual.*  An  inter- 
locutory injunction  is  one  granted  upon  preliminary  application, 
(generally  when  the  bill  is  filed),  and  before  final  hearing.  It  is 
provisional  merely,  and  concludes  no  rights.  A  perpetual  in- 
junction, on  the  other  hand,  is  made  only  on  final  decree,  and  is 
an  adjudication  upon  the  merits  of  the  controversy.  It  consti- 
tutes, in  fact,  the  decree,  or  part  of  the  decree,  in  the  cause. 

404.  Injunctions  are  either  ex  parte^  that  is,  granted  upon  the 
application  of  the  plaintiff*,  without  the  defendant  being  heard ; 
or  are  such  as  are  granted  upon  hearing  both  plaintiff  and  de- 

1  See  Joyce  on  Injunctions,  2,  note.  '  The   Burgesses  of  East   Retford   v. 

2  1  Spence  £q.  107,  note  e.  The  writ  Thomas  de  Hercj,  Chan.  Cal.  ix.  and  x.  ; 
ran  as  follows ;  **  Henricus  Rex  Anglo-  Astel  v.  Canston,  Id.  cviii. ;  Edyall  v. 
mm  Uaimoni  Dapifero  et  Hugoni  de  Hunston,  Id.  cxiii. ;  Peverell  v.  Huse, 
Bock,  salutem,  Probibeo  ne  piscatores  Id.  cxxii. ;  Royall  v.  Garter,  Id.  cxxx. ; 
pescant  in  Tamesia,  ante  piscaturam  de  Hoigges  v.  Harry,  Id.  xxiy. ;  antCf  p.  10, 
RoTecestra  de  Nivvera,  et  si  nlterius  in-  11. 

yenientur  piscantes,  sint  mihi  forisfacti."        *  Kerr  on  Injunctions,  Chap.  II. 
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fendant.^  An  ex  parte  injunction  is  only  granted  where,  in  urgent 
cases,  delay  might  produce  irreparable  injury  to  property,  or  in 
urgent  cases  to  restrain  proceedings  at  law.  It  may  be  granted 
before  the  defendant's  appearance  and  without  notice  to  him.^ 
The  defendant,  however,  is  always  given  an  early  opportunity  to 
come  in  and  move  to  dissolve  the  injunction. 

405.  Again ;  injunctions  are  (or  rather  were)  either  common  or 
special.  The  common  injunction  was  one  which  was  granted 
in  aid  of  or  secondary  to  another  equity,  as  in  the  case  of  injunc- 
tions to  restrain  proceedings  at  law,  and  it  issued  of  course  upon 
the  coming  in  of  the  bill,  without  notice.'  As  soon,  however,  as 
the  defendant  files  his  answer,  he  may  move  to  dissolve  the  in- 
junction ;  and  it  is  then  a  question  for  the  discretion  of  the 
court  whether,  on  the  facts  disclosed  by  the  answer,  or,  as  it  is 
technically  termed,  upon  the  equity  confessed,  the  injunction 
shall  be  at  once  dissolved,  or  whether  it  shall  be  continued  to 
the  hearing.* 

If  the  common  injunction  is  obtained  before  the  declaration 
has  been  filed  in  the  action  at  law  which  the  injunction  seeks  to 
restrain,  it  stays  all  further  proceedings  in"  that  action.  If 
obtained  after  the  declaration,  the  defendant  (the  plaintiff  in  the 
action  at  law)  is  permitted  to  go  on  to  judgment,  but  the  injunc- 
tion stays  the  execution.  If  the  defendant  requires  discovery  to 
aid  him  in  the  trial  at  law,  proceedings  will  be  stayed  on  special 
application,  until  the  coming  in  of  the  answer.* 

The  common  injunction  has  been  practically  abolished  in  Eng- 
land ;  as  such  injunctions  are  no  longer  of  course,  but  are  granted 
only  upon  a  bill  which  makes  out  a  primd  facie  case,  and  which 
must  be  supported  by  affidavit.^  In  the  United  States,  as  a 
general  rule,  the  common  injunction  does  not  exist ;  but  all  in- 
junctions are  granted  on  the  merits.' 

Special  injunctions  are  those  which  are  granted  upon   the 

•  Joyce  on  Injunctions,  1.  cerj    Procedure    Act,    1852);     Smith's 

>  Id.  2.  Manual  of  Equity,  411;  Joyce  on  Injaoc- 

>  High  on  Injunctions,  {  6.  tions,  1. 

•  Hoffman  v.  Livingtone,  1  Johns.  Ch.  '  Buckley  v.  Corse,  Saxton,  504  ;  Perry 
211.  V.  Parker,  1  Wood  &  Min.  280;  High  on 

s  Adams's  Doct.  of  Equity,  195.  Injunctions,  {  6. 

•  Stat.  15  &  16  Vic,  c.  86,  2  58  (Chan- 
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merits  as  disclosed  by  affidavits.  The  allowance  of  a  special 
injunction  rests  in  the  sound  discretion  of  t^e  court.  It  is 
granted  only  on  special  application,  though  it  may  be  ex  'parte  ; 
and  it  is  usual  in  the  United  States  to  require  security  before 
issuing  the  writ.^ 

406.  The  nature  of  the  writ  of  injunction  having  been  thus 
briefly  noticed,  the  occasions  for  the  exercise  of  this  equitable 
remedy  must  be  considered. 

The  object  of  the  remedy  being  to  prevent  an  infringement 
of  rights^  the  general  division  of  the  subject  may  naturally  be 
into  those  cases  in  which  the  writ  issues  for-  the  purpose  of  pro- 
tecting equitable  rights,  and  those  in  which  it  issues  for  the 
purpose  of  preventing  injury  to  legal  rights. 

The  first  class  of  cases  may  be  subdivided  into  those  in  which 
the  writ  issues  for  the  protection  of  equitable  rights  by  enjoin- 
ing proceedings  at  law,  whereby  and  wherein  such  rights  may 
be  violated  or  disregarded,  and  those  in  which  the  writ  issues 
for  the  protection  of  such  equities  when  injury  is  threatened  by 
other  means  than  through  legal  proceedings — as  where  the 
rights  of  legatees,  partners,  cestui  qui  trustent,  mortgagors,  and 
others  are  in  danger  of  being  violated  by  the  executor  or  adminis- 
trator, copartner,  trustee,  or  mortgagees,  as  the  case  may  be. 

407.  And  first  as  to  the  protection  of  equitable  rights  by 
enjoining  proceedings  at  law. 

It  is  well  established  that  equity  will  interfere  to  restrain 
proceedings  at  law,  wherever  through  fraud,  mistake,  accident, 
or  want  of  discovery  one  of  the  parties  in  a  suit  at  law  obtains, 
or  is  likely  to  obtain  an  unfair  advantage  over  the  other,  so  as 
to  make  the  legal  proceedings  an  instrument  of  injustice.^    The 

>  High   en    Injunctions,    Chap.   XXI;  Foster,  4  Allen,  545;  Hine  v.  Handj,  1 

Daniels  Chan.  Prac.  1776.     See  Bein  v.  Johns.  Ch.  6;  Atlantic  De  Laine  Co.  v. 

Heath,  12  Howard,  168.     Instances  may  Tredick,  5  R.  Island,  171 ;  Smithurst  v, 

occur  in  which  it  is  not  necessary  to  give  Edmunds,  1  McCart  408;  Metier  v.  Met- 

security ;  Dodd  v,  Flavell,  2  C.  E.  Green,  ler,  3  C.  E.  Green,  270 ;  4  Id,  457 ;  Worrell 

255.  V.  The  Church,  8  Id.  96 ;  Hall  v.  Piddock,  6 

«  Earl  of  Oxford's  Case,  1  Ch.  Rep.  Id.  811;  Lyon's  Appeal,  11  P.  F.  Sm.  15; 

1;  2  Lead.  Cas.  £q.  601  (4th  Eng.  ed.).  Bulowsv.  Committee  of  O'Neall,  4  Desaus. 

See,  also,  Lyme  v.  Allen,  51  N.  Hamp.  894  ;  Vennum  v,  Davis,  85  III.  568 ;  Davis 

242;    Ferguson  v.   Fisk,    28  Conn.  501;  v,  Hoopes,  83  Miss.  173;  DanielPs  Chan. 

Weed  V.   Grant,   30  Id.   74;   Dehon   v,  Prac.  1725.    See  Ochsenbein  v.  Papelier, 
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ground  of  this  interference  is  that  in  order  to  do  complete 
justice  every  part  of  the  dispute  between  the  parties  should  be 
passed  upon.^  Now,  in  the  common  law  courts,  the  rights  of 
parties  could,  in  many  instances,  receive  only  a  partial  conside- 
ration, as  those  courts  could  not  adjudicate  equities,  and  thus 
only  a  part  of  the  dispute  could  actually  be  decided.  It  was  to 
aftbrd  a  remedy  to  this  wrong  that  chancery  interfered  and 
assumed  jurisdiction  to  stay  legal  proceedings.  This  jurisdic- 
tion is  exercised  at  any  stage  of  the  legal  cause.  Thus  an  in- 
junction is  sometimes  granted  to  stay  trial ;  sometimes  after 
verdict  to  stay  judgment ;  sometimes  after  judgment  to  stay 
execution  ;  and  sometimes  after  execution  to  stay  the  money  in 
the  hands  of  the  sheriff  if  it  is  a  case  oi  fieri  facias^  or  to  stay 
the  delivery  of  possession  if  it  is  a  writ  of  possession.  It  is 
usually  granted  on  the  application  of  the  defendant,  but  the 
plaintiff  may  have  an  injunction,  as  where  a  verdict  has  been 
rendered  against  the  plaintiff  by  inequitable  means,  he  may 
come  into  chancery  to  prevent  the  entry  of  judgment,  and  to 
get  a  new  trial.' 

The  right  of  the  court  of  chancery  to  exercise  this  jurisdiction, 
especially  after  judgment,  was  the  occasion  of  the  well-known 
dispute  in  the  reign  of  James  I.,  between  Lord  Chancellor 
Ellesmere  and  Lord  Chief  Justice  Coke.  An  action  had  been 
tried  in  the  King's  Bench,  in  which  the  plaintiff  lost  his  verdict 
in  consequence  of  one  of  his  witnesses  being  artfully  kept  away. 
He  then  came  into  chancery,  praying  discovery  from  the  defen- 
dant. The  latter  refused  to  answer  and  was  committed  to 
prison  for  contempt.  Indictments  were  then  preferred  (at  the 
instance  of  Coke),  against  the  complainant  and  his  counsel ;  but 
they  were  thrown  out  by  the  grand  jury.  The  king  then  inter- 
fered in  favor  of  the  chancellor,  and  made  an  order  on  his 

Law  Times,    May   81,    1878,  where   the  ings  at  once,  as  the  plaintiff  in  the  com- 

application  of  the  rule  to  proceedings  on  mon  law  action  was  at  liberty  to  go  on 

foreign  judgments  was  discussed.      The  until  verdict  and  then  stop.     If  the  in- 

injunction  in  this  case  was  refused.     8ee  junction  was  obtained  before  declaration, 

upon  this  subject  High  on  Injunctions,  it  stayed  proceedings  at  once. 

Chap.  II.,  I  2.  '  Or  a  plaintiff  may  file  a  bill  to  re- 

1  Kerr  on  Injunctions,  13.  strain  a  defendant  from  setting  up  n  plea. 

<  The  common  injunction,  if  obtained  Stewart  v    Railroad  Co.,  2  De  0.  J.  & 

after  declaration,  did  not  stay  proceed  Sm.  319. 
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council  book,  declaring  that  he  had  not  exceeded  his  jurisdiction, 
and  the  parties  who  had  preferred  the  indictment  were  pro- 
secuted in  the  star  chamber.^ 

Since  this  dispute  the  general  right  of  chancery  to  interfere 
by  injunction,  for  the  purpose  of  preventing  an  inequitable  use 
of  legal  process,  has  not  been  questioned  in  England,  and  the 
same  rule  exists  in  the  United  States. 

408.  It  is  important  to  remember  that  in  granting  this  relief, 
equity  does  not  pretend  or  assume  to  interfere  with  another 
court.  The  injunction  is  in  personam  merely.  It  is  directed  to 
the  jpariy^  not  to  the  court,  or  the  officers  thereof.  It  is  not,  in 
other  words,  a  writ  of  prohibition.^  An  injunction,  for  example, 
restraining  an  execution,  would  not  issue  to  the  prothonotaries 
or  clerks  of  the  common  law  court,  wherein  the  judgment  had 
been  obtained,  but  to  the  plaintiff  in  the  action,  forbidding  him 
to  take  any  steps  towards  getting  out  a  writ  of  execution,  and 
disobedience  to  this  injunction  would  be  a  contempt  on  the 
plaintiffs  part  and  punishable  accordingly. 

409.  It  is  difficult  to  mark  out  with  precision  the  exact  limits 
within  which  a  court  of  equity  will  interfere  with  proceedings 
at  law.  Some  general  principles,  however,  have  been  well 
established;  and  certain  recognized  cases  exist  in  which  the 
jurisdiction  of  chancery  is  assumed. 

It  may  be  said  on  high  authority  that  any  fact  which  clearly 
proves  it  to  be  against  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,  or  of  which  he  might  have  availed  himself  in  a 
court  of  law,  but  was  prevented  by  fraud  or  accident,  unmixed 
with  any  fault  or  negligence  in  himself  or  his  agents,  will  justify 
an  application  to  a  court  of  chancery.'    If  the  defence  is  equally 

1  Earl  of  Oxford's  Case,  1  Cb.  Rep.  1 ;  the  plaintiff  had  lost  a  Terdict  in  a  com- 

2  Lead.  Cas.  £q.  601  (4th  Eng.  ed.).  .  mon  Inw  action  through  a  failure  of  evi- 

s  Kerr  on   Injunctions,   14,    15.     See  dence.   After  the  judgment  in  the  common 

Moore  v.  Browne,  a  case  in  the  Regis-  law  action,  a  statute  was  passed  allowing 

ter's  Book  of  the  Early  Court  of  Chan-  parties   to   testify.      The  plaintiff   then 

eery  in  the  Colony  of  Pennsylvania,  p.  filed  a  bill  in  chancery  for  a  new  trial, 

31.      Appendix    to    Rawle's    Essay    on  alleging  that  he  could,  under  the  new  law, 

Equity  in  Pennsylvania,  p.  20.  make  out  his  case.     The  relief,  however, 

s  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  was  refused.     See,  also,  Duncan  v.  Lyon, 

832.     In  Brown  v.    Uurd,   56   ni.    317,  3  Johns.  Ch.  356;   Hibbard  v.  Eastman, 
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available  in  a  court  of  law,  and  no  special  ground  exists  growing 
out  of  fraud  or  accident,  equity  will  not  interfere.^  The  princi- 
ple is  that  as  between  concurrent  jurisdictions  that  which  first 
attaches  will  have  the  preference.^  The  necessity  for  equitable 
interference  has  been  very  much  lessened  by  the  facility  with 
which  verdicts  are  set  aside,  new  trials  granted,  and  judgments 
opened  in  courts  of  common  law. 

In  England,  by  the  common  law  procedure  act  of  1854,  power 
is  given  to  the  common  law  courts  to  entertain  defences  by  plea 
on  equitable  grounds.  But  the  powers  given  by  this  act  are 
permissive  only  and  not  compulsory  ;  and  a  party  has  the  option 
either  to  avail  himself  of  the  equitable  defence  at  law,  or  to  go 
into  chancery  for  relief.^  He  cannot,  however,  do  both;  and 
after  he  has  once  exercised  his  option  by  using- an  equitable  plea 
at  common  law,  and  there  is  no  reason  why  the  court  of  law 
should  not  deal  with  the  equitable  plea  as  well  as  a  court  of 
equity,  and  give  him  the  same  relief  as  a  court  of  equity,  he 
cannot  ask  for  an  injunction  on  the  very  ground  that  he  has 
made  the  subject  of  his  equitable  plea.**  But  if  the  court  of 
law  refuses  to  take  cognizance  of  the  equitable  defence,  on  the 
ground  that  it  is  not  within  the  statute,  or  the  relief  aftorded 
is  not  adequate,  or  from  the  way  in  which  the  pleadings  are 
framed,  the  case  cannot  be  heard  on  its  merits ;  equity,  in  such 
cases,  will  interfere.* 

It  is  a  question  of  some  doubt  whether  the  assumption  of 
equitable  principles  by  common  law  courts  makes  any  diflference 
in  the  right  of  courts  of  equity  to  interfere  by  injunction.  It 
has  been  decided  in  New  York  and  Vermont,  that  the  execu- 
tion of  a  judgment  might  be  restrained  on  equitable  grounds, 
although  those  grounds  would,  under  the  modern  liberality  of 
common  law  courts,  have  been  entertained  at  law,  and  would 


47  N.  Hamp.  507;  Robinson  v.  Wheeler, 
51  Id.  384.  See,  however,  Norton  v. 
Woods,  5  Paige  Ch.  249;  and  Miller  v. 
McCan,  7  Id.  451. 

1  Linn  r.  Neldon's  Admrs.,  8  C.  E. 
Green,  169 ;  Lyme  v.  Allen,  51  N.  Hamp. 
242. 

*  See  South  Eastern  Railway  Co.  v. 
Rrogden,  3  MacN.  &  0.  23;  Hoare  v, 
Bembridge,  L.  R    8  Ch.   App.  22;  Con- 


over  V.  The  Mayor,  25  Barb.  518 ;  Crane 
V.  Bunnell,  10  Paige,  833. 

'  Gompertz  v.  Pooley,  4  Drew.  448; 
Davies  v.  Stninbank,  6  De  G.  M.  &  G. 
679 ;  Eerr  on  Injunctions,  25,  26. 

*  Waterlow  v.  Bacon,  L.  R.  2  Eq.  514 ; 
Farebrother  v.  Welchman,  3  Drew.  122. 

«  Magnay  v.  Mines  Royal  Co.,  8  Drew. 
130;  Evans  v.  Bremridge,  8  De  G.  M.  &  G. 
100;  Waterlow  v.  Bacon,  L.  R.  2  Eq.  614. 
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have  constituted  a  good  defence  there.  This  line  of  decisions 
is  based  on  the  general  doctrine  that  the  jurisdiction  of  equity 
will  not  be  ousted  by  any  subsequent  assumption  of  similar 
jurisdiction  by  common  law  courts.^  In  other  decisions  a  con- 
trary rule  has  been  held ;  and  it  has  been  decided  that  equity 
would  not  interfere  where  the  defence  might  have  been  taken 
in  the  ordinary  course  of  legal  proceedings.^  And  where  the 
powers  of  courts  of  common  law  to  entertain  equitable  defences 
have  been  conferred  by  statute,  the  reason  for  the  interference 
of  chancery  would  seem  no  longer  to  exist.^ 

The  fact,  however,  that  a  court  of  law  has  concurrent  juris- 
diction with  a  court  of  equity,  will  not  prevent  the  latter  from 
interfering  wherever  from  the  special  circumstances  of  the  case 
complete  justice  could  not  be  done  in  the  former  tribunal. 

410.  The  cases  which  warrant  the  interference  of  courts  of 
equity  with  the  parties  to  a  legal  proceeding,  are  coextensive 
with  the  subjects  of  equitable  jurisdiction.  It  may  be  said,  gener- 
ally, that  an  injunction  will  be  granted  to  restrain  an  action  at 
law  wherever  an  equitable  title  is  not  recognized,  or  an  equitable 
right  not  enforced,  or  where  exact  and  complete  justice  would 
not  be  done  between  the  parties  by  reason  of  the  want  of  an 
equitable  remedy.  Thus,  by  running  over  the  heads  of  equitable 
jurisdiction,  which  are  pointed  out  in  this  work,  it  will  be  seen 
what  are  the  occasions  upon  which  the  writ  of  injunction  to 
stay  proceedings  at  law  may  issue. 

Thus,  if  a  trustee  were  to  assert  his  legal  title  by  ejectment 
against  the  beneficial  owner,  equity  would  interfere  by  injunc- 
tion. And  the  remedy  applies  to  implied  as  well  as  express 
trusts.* 

Equity  will  also  restrain  suits  at  law  whereby  or  wherein  the 
equitable  titles  growing  out  of  mortgages,  and  the  assignment 
of  choses  in  action^  are  likely  to  be  disturbed  or  disregarded.'^ 

t  King   V,   Baldwin,    17   Jobns.    384;  1  Ham.  490;  Symons  v.  Reid,  5  Jon.  Eq. 

overruling  Chancellor  Kent  in  2  Johns.  327 ;    North  Am.    Coal  Co.   v.    Dyett,  7 

Ch.  654 ;  Viele  v.  Hoag,  24  Verm.  46.  Paige,  1  ;  Kerr  on  Injunctions,  Chap.  XI. 

s  Dickerson  v.  The  Commissioners,  6         ^  Kerr  on   Injunctions,     Chap.    XIV. 

Ind.  128.  See,  also,    Hubbard   v.  Jasinski,  46   III. 

*  Winfield  r.  Bacon,  24  Barb.  154.  160;  Clagett  v.  Salmon,  5  Gill  &  Johns. 

«  Trenton,  etc.  v.  McKelway,  4  Halst.  814;    Curd   v,   Wunder,  5  Ohio  St.  92; 

Ch.  84.     See,  also,  for  other  instances  of  Smitburs  v.  Edmunds,  1  McCart.  408. 
relief  in  cases  of  trust,  Hunt  v  Freeman, 
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411.  It  has  been  explained  in  a  former  part  of  this  work  that 
certain  equitable  rights  or  "  equities"  grow  out  of  accident,  mis- 
take, and  fraud ;  and  the  nature  of  these  different  heads  of  juris- 
diction, and  the  circumstances  under  which  these  equities  will 
be  enforced,  were  attempted  to  be  pointed  out  and  discussed.  In 
addition  to  the  general  relief  which  is  afforded  by  bills  filed 
expressly  to  assert  these  equities,  a  court  of  chancery  will  inter- 
fere by  injunction  to  restrain  parties  from  asserting  legal  rights 
by  action  at  law  to  the  prejudice  of  equitable  rights.  Thus,  if 
an  instrument  which  forms  the  evidence  of  the  title  of  a  party, 
has  been  lost  through  accident,  the  relief  required  will  obviously 
differ  with  the  position  of  the  plaintiff  in  respect  to  the  property. 
If  he  is  out  of  possession,  he  will  obtain  complete  relief  by  filing 
a  bill,  because  the  decree  will  then  be  evidence  of  his  title.  But 
if  he  is  in  possession,  and  is  the  defendant  in  an  action  at  law, 
the  only  relief  which  he  needs  is  an  order  restraining  the  other 
party  from  setting  up  his  title.  This  can  be  accomplished  only 
by  the  writ  of  injunction;  which  may  accordingly  be  obtained 
in  such  a  case.^  This  instance  will  serve  to  show  the  necessity 
for  this  species  of  equitable  remedy  in  the  three  cases  of  accident, 
mistake,  and  fraud.  It  may  be  added  here  that  to  obtain  com- 
plete justice  it  is  sometimes  necessary  that  the  re-execution  or 
reformation  of  documents  should  be  ordered,  or  that  instruments 
should  be  delivered  up  and  cancelled.  This  subject  will  be 
noticed  in  the  succeeding  chapter. 

The  writ  of  injunction  is  also  used  for  the  purpose  of  pro- 
tecting and  enforcing  the  equities  of  notice,  estoppel,  conversion, 
election,  and  adjustment,  wherever  those  rights  are  in  danger  of 
being  injuriously  affected  by  the  proceedings  of  a  common  law  /'^^ 

court.  Thus  a  party  may  be  restrained  by  injunction  from 
asserting  in  an  action  at  law  a  legal  title  against  an  equitable 
title  of  which  he  had  notice  ;  or  from  setting  up  some  right  or 
title  from  the  enforcement  of  which  he  ought  to  be  estopped  in  •         ^ 

equity  by  some  previous  conduct  or  action  on  his  part;  or  from 
violating  in  common  law  actions  rights  acquired  under  the 
equitable  doctrines  of  conversion  and  election ;  or  from  disturbing 
those  rights  and  duties  which  grow  up  under  the  general  head  # 

^  See  Butch  i\  Lash,  4  Iowa,  215. 
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of  adjustment,  and  exhibit  themselves  in  the  equities  of  subro- 
gation, exoneration,  contribution,  and  marshalling.^ 

412.  Injunctions  to  restrain  proceedings  at  law  are  granted 
not  only  in  those  cases  in  which  equitable  titles  or  equitable 
rights  are  in  danger  of  being  disregarded,  but,  also,  in  some 
instances  where  more  complete  justice  between  the  parties  may 
be  effected  by  an  equitable  remedy.  Thus  a  man  against  whom 
an  action  has  been  brought  for  a  matter  of  account,  or  for  that 
which  is  the  result  of  an  account,  has  a  right,  on  making  out  a 
proper  case,  to  ask  a  court  of  equity  to  have  an  account  there 
taken,  on  the  ground  that  the  remedy  at  law  is  less  complete 
than  the  remedy  in  equity.  As  a  corollary  to  this  right  the 
complainant  has  the  further  privilege  of  asking  for  an  injunction 
to  restrain  the  common  law  court  from  proceeding  with  the 
action  of  account — if  any  has  been  there  instituted.^ 

So,  too,  where  one  of  the  parties  to  a  common  law  action 
desires  to  obtain  discovery  from  his  adversary,  the  jurisdiction 
of  a  court  of  chancery  will  be  exercised  to  restrain  the  other 
party  from  proceeding  with  the  action  until  discovery  is  ob- 
tained.^ 

When  ihe  equitable  remedy  by  specific  performance  has  been 
invoked,  the  court  will  not  permit  an  action  at  law  to  proceed 
for  the  same  subject  matter.  The  complainant,  therefore,  will 
be  restrained  from  proceeding  at  law  for  damages.* 

413.  A  court  of  equity  frequently  interferes  by  injunction  to 
restrain  proceedings  at  law  for  the  purpose  of  preventing  un- 
necessary or  vexatious  litigation.  This  it  does  by  compelling  a 
party  to  elect  between  two  remedies;  by  restraining  a  party 
from  bringing  an  action  in  another  court  after  a  court  of  equity 
has  once  obtained  possession  of  a  cause ;  by  putting  a  stop  to 
repeated  attempts  to  litigate  the  same  question ;  and  by  inter- 

*  See  Joyce  on  Injunctions,  1053  (Part  GiflF.  213;  Reynolds  v.  Nelson,  6  Mad. 
II.);  note  to  Earl  of  Oxford's  Case,  2  Lead.  18;  Prothero  v.  Phelps,  2  Jur.  N.  S. 
Cas.  Eq.  613  (4th  Eng.  ed.).  173.    It  must  be  remembered  that  some- 

8  Anderson  v.  Noble,  1  Drew.  143.  times   specific    performance    is   refused, 

*  Wynne  v.  Jackson,  2  Russ.  351  ;  but  the  complainant  is  remitted  to  his 
Lord  Portarlington  v.  Soulby,  3  M.  &  K.  common  law  rights.  Of  course,  in  such  a 
104 ;  Kerr  on  Injunctions,  27,  28.  case  an  action  for  damages  would  not  be 

*  Duke  of  Beaufort  v,  Glynn,  3  Sm.  &  restrained. 
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fering  to  protect  a  party  who  is  liable  to  discharge  some  debt, 
duty,  or  obligation  from  vexatious  suits,  by  two  or  more  parties 
severally  claiming  to  be  entitled  to  the  benefit  of  such  debt, 
duty,  or  obligation. 

As  to  the  first  of  the  above  instances  of  equitable  interference 
it  will  be  sufficient  to  say,  that  a  court  of  chancery  will  not 
permit  a  man  to  proceed  both  at  law  and  in  equity  at  the  same 
time  in  respect  of  the  same  demand,  but  will  compel  him  to 
elect  in  which  court  he  will  proceed.^  To  this  rule  there  appears 
to  be  but  one  exception — viz.,  the  case  of  a  mortgagee  who  is 
entitled  to  enforce  all  his  remedies  at  once.  He  may  foreclose 
the  mortgage,  and,  at  the  same  time,  proceed  upon  the  accom- 
panying bond.^ 

414.  After  a  court  of  equity  has  once  got  possession  of  a 
cause,  it  will  not  suffer  any  of  the  litigating  parties  to  resort  to 
another  tribunal.  Either  a  plaintiff  or  defendant  who  attempts 
to  do  so,  may  be  restrained  by  a  motion  in  the  cause.'  Thus  a 
man  who  has  filed  a  bill  for  specific  performance  is  bound  to 
submit  his  claim  for  damages  to  the  judgment  of  the  court,  and 
may  not  proceed  at  law  otherwise  than  by  leave  of  the  court.* 
And  so,  also,  in  a  suit  for  the  administration  of  assets,  after  a 
decree  has  been  made,  the  court  will  not  suffer  a  creditor  to 
institute  proceedings  at  law.  Before  a  decree  is  made,  under 
which  a  creditor  may  come  in  and  prove  his  debt,  the  court  will 
not  hinder  a  creditor  from  pursuing  his  legal  remedies.  But, 
after  such  a  decree  is  entered,  he  may  be  restrained  from  the 
action  at  law.* 

415.  Equity  interferes  by  injunction  to  restrain  repeated 
attempts  to  litigate  the  same  right.  Cases  of  this  kind  are 
usually  grouped  together  in  one  class,  under  the  head  of  bills  of 
peace.  These  bills  of  peace  are  of  two  kinds,  and  are  filed  either 
(first)  to  prevent  the  vexatious  recurrence  of  litigation  by  a 
numerous  class  insisting  upon  the  same  right;  or  (second)  to 

1  Hogue  V.  Curtis,  1  J.  and  W.  429;  »  Reynolds  v.   Nelson,   6   Madd.    18; 

Fennings  v.  Humphery,  4  Beav.  1 ;   Kerr  Frank  v.  Basnett,  2  My.  &  K.  618. 

on  Injunctions,  103.  <  Reynolds  v.  Nelson ;  Frank  v.  Basnett, 

«  Schoole  V.  Sail,  1  Sch.  &  Lef.  176 ;  supra. 

Taylor  v.  Waters,  1  My.  &  Cr.  266;  Kerr  *  Kerr  on  Injunctions,  107. 
on  Injunctions,  105,  106. 
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prevent  the  same  individual  from  reiterating  an  unsuccessful 
claim.^ 

Bills  of  peace  of  the  first  class  occur  where  there  is  one  general 
common  right  to  be  established  against  several  or  a  number  of 
distinct  persons,  whether  one  person  claims  or  defends  a  right 
against  many,  or  many  claim  or  defend  a  right  against  one.  In 
such  a  case  a  court  of  equity  will  interfere  to  prevent  multipli- 
city of  suits,  and  instead  of  suftering  parties  to  be  harassed  by 
a  number  of  separate  suits,  each  of  which  only  decides  the  par- 
ticular right  in  question  between  the  plaintift'  and  defendant 
thereto,  will  at  once  determine  the  general  right  by  decree.  The 
instances  of  such  bills,  usually  given,  are  where  the  lord  of  a 
manor  claims  a  right  against  the  tenants,  or  the  tenants  claim 
a  common  right  against  the  lord  ;  or  where  a  parson  claims 
tithes  against  his  parishioners,  or  the  parishioners  allege  a 
modus  against  the  parson.^ 

416.  An  instance  of  a  more  practical  character,  in  modern 
times,  occurred  in  the  case  of  the  Sheffield  Water  Works  v, 
Yeomans.^  The  reservoir  of  the  Sheffield  Water  Works  had 
burst  and  occasioned  an  inundation,  by  which  the  property  of  a 
large  number  of  persons  had  been  injured.  Under  an  act  of 
Parliament,  passed  to  meet  the  case,  certificates  for  costs  were  to 
be  issued'  to  the  property  owners,  which  entitled  the  holder, 
after  compliance  with  certain  formalities,  to  a  claim  against  the 
company  in  the  nature  of  a  judgment.  A  difierence  of  opinion 
afterwards  arose  between  the  commissioners  as  to  whether  their 
powers  had  not  expired ;  and  a  large  number  (1500)  of  certifi- 
cates were  delivered  by  some  of  the  commissioners  to  Yeomans, 
who  was  the  town  clerk,  for  distribution.  A  bill  was  then  filed 
against  Yeomans  and  five  of  the  persons  named  in  the  certificates 
on  behalf  of  themselves  and  of  all  others ;  and  a  demurrer  to 
this  bill  was  overruled.  '*  It  seems  to  me,"  said  Lord  Chancellor 
Chelmsford,  *'  to  be  a  very  fit  case,  by  analogy  at  least,  to  a  bill 
of  peace,  for  a  court  of  equity  to  interpose  and  prevent  the  un- 
necessary expense  and  litigation  which  would  be  thus  occasioned, 
and  to  decide,  once  for  all,  the  validity  or  invalidity  of  the  certi- 
ficates upon  which  the  rights  of  all  the  parties  depend."* 

>  Adams's  Doct.  of  Equity,  199.  »  L.  R.  2  Ch.  App.  8. 

2  Id.  «  Id.  11. 
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417.  In  general,  in  order  that  a  bill  of  peace  may  be  main- 
tained, the  complainant  must  have  first  established  his  right  at 
law ;  and  a  court  of  equity  will,  if  necessary,  direct  an  issue  to 
be  tried  for  this  purpose.^ 

To  sustain  a  bill  of  peace  the  right  must  be  one  common  to 
all ;  hence  such  a  bill  will  not  lie  against  independent  trespassers 
who  have  no  common  claim — as,  for  example,  against  several 
booksellers  who  have  infringed  a  copyright,  or  against  several 
persons  who  have  at  difterent  times  obstructed  a  ferry.* 

Nor  will  a  bill,  in  the  nature  of  a  bill  of  peace,  lie  to  enjoin 
the  enforcement  of  a  tax  under  the  revenue  laws,  in  favor  of  a 
number  of  persons,  joined  as  complainants,  whose  only  interest 
in  common  is  in  resisting  the  tax,  they  having  no  common 
interest  in  the  subject  on  which  it  is  levied.' 

When  a  bill  of  peace  is  filed  for  the  purpose  of  establishing  a 
right  in  which  many  are  interested,  it  must  be  filed  on  behalf  of 
all,  and  will  not  lie  to  establish  the  right  of  the  complainant 
only.* 

Thus  one  commoner  may  file  a  bill  on  behalf  of  himself  and 
of  all  others  to  establish  a  right  of  common,  as  against  the  lord  ; 
but  he  cannot  file  a  bill  to  establish  simply  his  individual  right. 
The  answer  to  such  a  complainant  is :  "  if  this  is  a  disturbance 
of  your  common,  why  do  you  not  bring  your  action  ?  You  may 
maintain  an  action ;  prove  your  right  of  common,  prove  that  the 
lord  has  invaded  that  right,  and  you  will  recover  at  law."* 

It  is  enough,  however,  if  one  general  question  exists  which  is 
to  be  determined.  Thus,  where  a  person  was  in  possession  of 
land  with  a  complete  legal  title,  though  not  all  appearing  of 
record,  it  was  held  that  he  was  entitled  to  an  injunction  to  re,- 

'  Tenham    v,    Herbert,   2    Atk.   484;  t?..Grandy,  13    Mich.  640;    McHenry  v. 

Mitford's   PI.    169;    Edridge   v.    Hill,  2  Hazard,  45  Barb.  667. 

Johns.    Ch.    281;     Bond    v.    Little.     10  'Cutting    v.  Gilbert,   6    Blatch.    269; 

Georgia,  395;  Morgan  v.  Smith,  11  III.  High  on  Injunctions,  218. 

194;    Gunn   v.    Harrison,   7    Alah.  686;  *  Phillips  v.  Hudson,  L.  R.  2  Ch.  App. 

Lowe  V.  Lowry,  4  Ham.  77 ;   Harmer  v.  243. 

Gwynne,  5  McLean,  313  ;  Patterson,  etc.  ^  Phillips  v.  Hudson.  L.  R.  2  Ch.  App. 

R.  R.  Co.  V.  Jersey  City,  1  Stockt.  434  ;  248.     See,  also,  Eldridge  v.  Hill,  2  Johns. 

Smith  V.  McConnell,  17  111.  136.  Ch.  281 ;  Tenham  v,  Herbert,  2  Atk.  488  ; 

2  Adams's  Doct.  of  Eq.  200.    See,  also,  Cowper  v.  Clerk,  8  P.  Wms.  165;  High 

Randolph  v.  Kinney,  8  Rand.  894  ;  Miller  on  Injunctions,  g  64. 


878  INJUNCTIONS.  [part  hi. 

strain  a  number  of  ejectment  suits  brought  against  him  as  to  a 
portion  of  the  premises,  since  the  question  was  the  same  as  to  all 
of  the  premises,  and  might  be  determined  by  the  proceeding  in 
chancery.^  But  where  the  relief  can  be  equally  afforded  by  a 
court  of  law  by  means  of  an  order  consolidating  the  suits,  an 
injunction  will  be  refused.' 

418.  Bills  of  peace  of  the  second  class,  viz.,  those  wherein  the 
plaintiff  seeks  to  restrain  the  defendant  from  reiterating  an  un- 
successful claim,  originated  in  the  fact  that  a  verdict  in  an  action 
of  ejectment  was  not  conclusive  upon  the  rights  of  the  real  par- 
ties to  the  controversy,  and  successive  actions  might  therefore  be 
brought  indefinitely  upon  the  same  title.  In  some  of  the  United 
States  this  rule  has  been  altered,  and  two  verdicts  in  favor  of  the 
same  title  are  deemed  conclusive  upon  the  right.  In  order,  how- 
ever, to  remedy  the  evil  as  it  existed  at  common  law,  chancery 
entertains  a  bill  to  enjoin  further  litigation,  after  repeated  trials 
at  law.  This  jurisdiction  was  established  by  a  decision  of  the 
House  of  Lords  in  the  case  of  the  Earl  of  Bath  v.  Sherwin,  and 
is  now  unquestionable.' 

419.  The  only  instance  wherein  a  court  of  equity  interferes  to 
prevent  vexatious  litigation,  which  yet  remains  to  be  noticed,  is 
the  case  wherein  a  bill  is  filed  to  protect  a  party  who  is  liable 
to  discharge  some  debt,  duty,  or  obligation  from  suits  by  two 
or  more  persons  severally  claiming  to  be  entitled  to  the  benefit 
of  such  debt,  duty,  or  obligation.  Bills  for  this  object  are  called 
bills  of  interpleader.  The  ground  upon  which  this  jurisdiction 
rests  is  that  a  mere  stakeholder  ought  to  be  protected  as  against 


1  Woods  t>.  Monroe,  17  Mioh.  281.    It  is  discussed  in  Story's  Equity  Pleading,  J  J 

a  well  established  rule  in  equity  pleading,  97-136. 

that  in  certain  cases  bills  may  be  filed  by  *  Peters  v.  Preyost,  1  Paine,  C.  C.  64. 

one  or  more  persons  on  behalf  of  them*  >  Earl  of  Bath  v.  Sherwin,  4  Bro.  P.  C. 

seWes  and  all  others  standing  in  a  similar  (Tomlin)   373.     See,    also,    Barefoot    v. 

position  and  claiming  the  same  right    Of  Fry,  Bunb.  158  ;  Marsh  v.  Reed,  10  Ohio, 

these  suits,  bills  filed  by  one  or  more  credi-  847;  Craft  v.  Lathrop,  2  Wall,  Jr.  103; 

tors  for  the  administration  of  the  estate  of  Dedman  v.  Chiles,  8  Monr.  426 ;  Pater- 

a  decedent,  or  of  a  bankrupt,  and  bills  son,    etc.   R.    R.   Co.  v.  Jersey  City,  1 

filed  by  one  or  more   stockholders  in  a  Stockt.  484 ;  Patterson  v.  McCamant,  28 

company  against  projectors  or  directors,  Missouri,  210. 
are  instances.     The  subject  will  be  found 
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conflicting  claimants.^  The  justice  of  this  rule  was  recognized 
at  common  law,  but  its  application  was  exceedingly  limited, 
being  confined  to  the  old  actions  of  quare  impeditj  and  writ  of 
right  of  ward,  and  to  the  single  personal  action  of  detinue,  and 
then  only  in  the  two  cases  of  bailment  and  accident.* 

The  right  of  interpleader  at  law  has  been  extended  in  England' 
and  in  many  of  the  United  States  by  statute ;  but  in  some  of 
the  States  the  remedy  is  in  equity  alone,  arid  in  others  the 
equitable  remedy  is  necessarily  invoked  in  some  cases.* 

*  Crawshay  v.  Thornton,  2  My.  &  Cr.  against  J.  N.,  that  is,  that  J.  N.  might 

1 ;  Kerr  on  Injanotions,  MSetseq.;  Farley  be  summoned  to  show  whether  there  had 

V.  Blood,  10  Foster,  854 ;  Bedell  v.  Hoff-  been  a  performance  of  the  conditions, 

man,  2  Paige  Ch.  199  ;  Cady  v.  Potter,  Upon  this  a  scire  facias  would  issue  against 

55  Barb.  468;  Lincoln  v,  Rutland  R.  R.  J.  N.,  who  under  the  name  of  garnishee 

Co.,  24  Verm.  639 ;  Mount  Holly  Co.  v.  became  defendant  in  the  suit,  the  first 

Ferree,  2  C.  E.  Green,  117;  Strange  v.  defendant  being    considered   as   out    of 

Bell,  11  Georgia,  103;  Burton  v.  Black,  court  by  the  garnishment.     2  Reeves's 

82  Id.  53;    Hathaway  v.  Foy,  40  Mis-  Hist.  Eng.  Law,  pp.  635,  636  (Finlason's 

Bouri,  540.  ed.). 

«  Story's  Equity  Jurisp.,  ||  801-804.  «  1  &  2  Wil.  IV.,  c.  58 ;  1  &  2  Vic,  c. 
The  common  law  process  of  garnishment  45,  J  2 ;  23  &  24  Vic,  c  126,  212.  See 
was  in  the  nature  of  an  interpleader.  It  Best  v.  Hayes,  1  Hurl  &  Colt,  718 ;  Tan- 
arose  in  this  way:  When  deeds  were  ner  v.  European  Bank,  L:  R.  1  Ezch. 
deposited  in  the  hands  of  a  third  person  261 ;  Kerr  on  Injunctions,  120.  If  one 
to  await  the  performance  of  coyenants,  of  the  claims  is  legal,  and  another  equi- 
or  the  doing  of  some  act  upon  which  they  table,  the  statutes  do  not  apply,  and  the 
were  to  be  re-deliyered  to  one  or  other  of  remedy  is  exclusiyely  in  equity.  Kerr 
the  parties,  actions  of  detinue  were  often  on  Injunctions,  120. 
brought  against  the  depository,  wheneyer  ^  In  Ramsdell  v.  Butler,  60  Maine,  216, 
the  crisis  happened  for  the  deeds  being  the  plaintiff,  who  was  one  of  two  claim- 
demandable  according  to  the  terms  of  the  ants  of  a  fund  in  the  hands  of  the  defend- 
agreement  on  which  they  were  deposited,  ant,  was  nonsuited  on  the  ground  that 
In  these  actions  the  defendant  would  be  his  remedy  was  in  equity,  and  notktlaw. 
driyen  to  call  in  the  other  party  to  the  **If,  in  a  case  like  this,"  said  Walton,  J., 
agreement  and  deposit,  that  the  re-de-  *<  one  of  the  claimants  could  sue  the  trus- 
liyery  might  be  made  to  the  person  who  tee,  so  could  the  other ;  and  as  neither 
had  a  legal  right  to  call  for  it  from  the  would  be  a  party  to  the  other's  suit,  a 
defendant.  Thus,  in  an  action  of  detinue  recoyery  in  one  would  be  no  bar  to  a  re- 
for  such  deeds  deliyered  by  the  plaintiff  coyery  in  the  other ;  and  in  this  way  the 
to  the  defendant  to  be  re-delivered,  the  defendant  might,  by  the  yerdict  of  differ- 
defendant  would  plead  that  they  were  ent  juries,  be  compelled  to  pay  double 
delivered  by  the  plaintiff  and  one  J.  N.  the  amount  he  reoeiyed  with  two  bills  of 
upon  certain  conditions,  and  he  did  not  costs  added.  The  law  does  not  tolerate 
know  whether  the  conditions  were  per-  the  possibility  of  such  a  result."  This 
formed ;  therefore  he  prayed  garnishment  line  of  reasoning  would  seem  to  do  away 
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420.  A  bill  of  interpleader  must  show  title  in  two  claimants. 
Thus  a  sheriff  who  seizes  goods  on  execution  cannot  file  a  bill 
of  interpleader  to  determine  adverse  claims  existing  to  the  pro- 
perty ;  for  the  defendant  in  the  execution  has  no  right  to  hold 
against  the  sherift^'s  levy ;  whereas,  so  far  as  the  adverse  claimant 
is  concerned,  the  sheriff  is  simply  a  wrongdoer.  It  has,  there- 
fore, been  found  necessary  to  protect  sheriffs  under  these  cir- 
cumstances by  special  statutes. 

But  where  the  contest  is  between  the  execution  creditor  and 
a  party  who  claims  title  to  the  fund  realized  by  a  sheriff*,  a  bill 
of  interpleader  will  lie.  Thus  in  Child  v.  Mann  the  sheriff,  who 
was  in  possession  of  goods  under  a  Jieri  facias,  was  served  with 
notice  of  an  adjudication  in  banl^ruptcy  against  the  debtor,  and 
notice  by  the  assignee  to  quit  possession.  The  execution  creditor 
then  obtained  an  order  on  the  sheriff  to  make  return  of  the  writ, 
and  the  sheriff  then  sold  the  goods.  It  was  held  that  the  sheriff 
was  entitled  to  file  a  bill  of  interpleader  against  the  assignee 
and  the  plaintiff*  in  the  execution.^ 

An  agent  or  attorney  cannot  compel  his  principal  and  a  third 
party  to  interplead,  nor  can  a  tenant  maintain  an  interpleader 
bill  against  his  landlord  and  a  stranger;  the  reason  in  these 
cases  being  that  the  attorney,  or  agent,  or  tenant  cannot  be 
permitted  to  controvert  the  title  of  the  party  under  whom  he 
holds.^  The  possession  of  a  tenant  is  the  possession  of  the  land- 
lord, and  it  would  be  exceedingl}^  unjust  and  vexatious  to  allow 
the  tenant  to  put  his  landlord  on  the  same  footing  as  a  stranger. 
But  a  tenant  may  always  show  that  his  landlord  has  parted 
with  his  title,  and  hence  he  may  file  a  bill  of  interpleader 
against  his  landlord,  and  one  who  claims  derivatively  from  the 
landlord  by  a  conveyance  subsequent  to  the  commencement  of 
the  tenancy.* 

421.  A  bill  of  interpleader  will  not  lie  where  the  plaintiff* 
claims  an  interest  in  the  subject  matter  himself.     Thus,  if  an 

with  the  necessity  for  bills  of  interpleader  v.  Burntrager,  1  Cart.  165;  Whitewater, 

as  filed  by  the  stakeholder^  and  render  it  etc.  Co.  v.  Comegys,  2  Id.  469;  Nickol- 

obligatory  upon  one  of  the  claimants  to  son  v   Knowles,  5  Madd.  47 ;  Kerr  on  In- 

resort  to  equity.  junctions,  122. 

>  Child  V.  Mann,  L   R.  3  Eq.  806.  «  Crawsbay  v.  Thornton,  2  My.  &  Cr. 

«  Cook  V.  Roseljn,  1  GiflF.  167 ;  Crane  1,  21 ;  Stuart  v.  Welch,  4  My.  &  Cr.  305. 
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action  is  brought  against  an  auctioneer  for  a  deposit,  he  cannot 
maintain  a  bill  of  interpleader  if  he  insists  upon  retaining  either 
his  own  commission  or  the  duty.* 

So,  also,  where  an  interpleader  bill  alleged  that  the  interest  on 
a  sum  secured  by  a  policy  is  not  due  from  the  company  by  whom 
the  bill  was  filed,  it  was  held  not  sustainable.^ 

It  is  not  necessary  that  the  title  of  both  the  claimants  be 
legal ;  one  title  may  be  legal  and  one  equitable,  or  both  equitable.' 
It  is  essential  to  an  interpleader  that  the  party  seeking  relief 
should  have  incurred  no  independent  liability  to  either  party, 
and  should  have  acknowledged  the  title  of  neither.  If  he  has 
come  under  any  personal  obligation  to  either  of  the  claimants  in 
respect  of  the  specific  property  in  dispute,  independently  of  the 
question  of  title,  so  that  the  whole  of  the  rights  claimed  by  the 
defendants  cannot  be  properly  determined  by  litigation  between 
them,  it  is  not  a  proper  case  for  interpleader.*  The  cases  of 
landlord  and  tenant,  and  principal  and  agent,  already  stated,  are 
illustrations  of  this  rule. 

422.  It  is  also  essential  that  the  debt  duty,  or  thing  claimed 
by  both  parties,  should  be  the  same.  Thus,  where  a  purchaser 
of  tea  was  sued  by  the  seller  for  the  price,  and  was  also  sued  in 
trover  by  the  person  who  alleged  himself  to  be  the  real  owner, 
it  was  held  not  to  be  a  case  of  interpleader,  for  the  parties  were 
not  seeking  the  same  thing.  The  one  was  endeavoring  to  obtain 
the  price  of  the  goods,  the  other  damages  for  their  conversion.* 

So  also  where  an  auctioneer,  by  direction  6f  the  owner,  had 
sold  to  two  persons  successively,  and  had  received  a  deposit  from 
each,  it  was  held  that  the  auctioneer  could  not  support  a  bill  of 
interpleader  against  the  owner,  and  the  two  purchasers ;  because, 
although  there  was  one  question  in  common  between  the  pur- 
chasers, viz.,  which  was  to  be  the  purchaser  of  the  estate,  their 
claims  against  the  auctioneer  were  for  two  diflierent  things,  viz., 

»  Mitchell  V.  Hayne,  2  Sim.  &  St.  63.  1 ;  Pearson  v.  Cardon,  2  Rus.  &  Myl.  600 ; 

2  Bignold  V.  Audland,  11  Sim.  28.  Cochrane  v.  O'Brien,  2  Jo.  &  Lat.  808; 

3  See  Hamilton  v.  Marks,  5  De  G.  &  Desboroagh  v.  Harris,  5  De  G.  M.  &  G. 
Sm.  688 ;   Lozier's  Exrs.  v.  Van  Saun's  489,  455. 

Admrs.,  2  Green  Ch.  825;  Yates  v.  Tis-  «  Slaney  v.  Sidney,  14  Mees.  &  Wels. 
dale,  3  Edw.  Ch.  71.  800. 

•  Crawshay  v.  Thornton,  2  My.  &  Cr. 
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by  each  for  his  own  deposit.  The  bill  was,  therefore,  dismissed 
as  against  the  second  purchaser  with  costs,  and  it  was  decreed 
that  the  seller  and  the  first  purchaser  should  interplead  as  to 
the  first  deposit.^ 

It  is  not  necessary  to  sustain  a  bill  of  interpleader  that  an 
action  be  actually  commenced.  It  is  sufficient  if  claims  have 
been  -made  against  the  complainant,  and  he  is  threatened  with  a 
double  vexation.^ 

423.  Under  the  act  of  Congress  of  March  2, 1867,  to  "  Estar 
blish  a  Uniform  System  of  Bankruptcy  throughout  the  United 
States,"  injunctions  may  be  granted  to  stay  proceedings  at  law, 
both  for  the  benefit  of  the  creditors  of  the  debtor,  and  for  the 
benefit  of  the  debtor  himself.  Thus  the  federal  District  Courts 
may  interfere,  by  injunction,  in  cases  of  involuntary  bankruptcy, 
to  restrain  the  debtor  and  any  other  person,  during  the  pendency 
of  the  rule  to  show  cause,  from  making  any  transfer  or  disposi- 
tion of  the  debtor's  property,  and  from  any  interference  there- 
with ;  and  the  circuit  courts  have  the  power  to  hear  and  deter- 
mine as  courts  of  equity  all  cases  and  questions  arising  under 
the  act.*  Under  these  sections  a  creditor  may  be  restrained 
from  using  the  process  of  State  courts,  where  its  use  would 
violate  or  defeat  the  provisions  of  the  bankrupt  act.  As,  for 
example,  if  a  plaintiff  in  a  judgment  were  proceeding  by  execu- 
tion, when  the  judgment  was  confessed,  or  the  levy  thereunder 
procured  to  be  made  with  the  knowledge  on  the.  part  of  the 
plaintiff  that  the  defendant  was  insolvent,  or  in  contemplation 
of  insolvency,  and  with  the  intent  to  give  a  preference,  or  to 
defeat*  or  delay  the  operation  of  the  act.  This  jurisdiction  may 
be  exercised  sometimes  by  the  District  Court  under  the  pro- 
visions of  the  40th  section,  and  sometimes  by  the  Circuit  Court 
by  virtue  of  the  equity  powers  conferred  by  the  2d  section.* 

An  injunction  to  restrain  an  action  at  law  may  also  be  obtained 
for  the  benefit  of  the  bankrupt,  by  virtue  of  the  provisions  of  the 
21st  section  of  the  act,  which  provides  that  no  creditor  whose 

•  Hoggart  V.  Cutts,  Cr.  &  Ph.  197.  *  Irring  v.  Hughes,  7  Am.  Law  Reg. 

s  Kerr  od  InjunctioDS)  120.  (N.  S)  209;  High  oo  iDJunctioDS,  Chap. 

'  Act  of  Congress  of  March  2,  1867,  IV.   See,  under  the  English  act,  Ex  parte 

II  '1  nud  40.  Rumboll,  L.  R.  6  Ch.  App.  842. 
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debt  is  provable  under  the  act  shall  prosecute  to  final  judgment 
any  suit  at  law  or  in  equity  therefor,  until  the  question  of  the 
debtor's  discharge  shall  have  been  determined.  Before  the  elec- 
tion of  an  assignee  this  injunction  can  be  obtained  only  by  the 
bankrupt ;  after  such  election  the  assignee  is  the  proper  party  to 
apply.^ 

424.  Before  leaving  the  subject  of  injunctions  to  restrain 
proceedings  at  law,  it  will  be  proper  to  say  a  few  words  as  to 
the  question  "what  are  the  courts  in  which  proceedings  will  be 
restrained?" 

Equity  will  interfere  not  only  in  proceedings  in  common  law 
courts,  but  also  to  restrain  parties  to  proceedings  in  ecclesiastical 
courts,^  in  courts  of  admiralty,^  in  foreign  courts,*  and  in  courts 
of  bankruptcy  to  the  extent  of  restraining  a  party  from  com- 
mencing proceedings  in  bankruptcy,*^  but  not  to  the  extent  of 
interfering  with  the  distribution  of  the  bankrupt's  estate  after 
the  jurisdiction  of  the  bankrupt  court  has  once  attached.'  Nor 
will  a  court  of  chancery  restrain  proceedings  in  a  court  of 
admiralty,  where  the  latter  tribunal  has  full  power  and  juris- 
diction to  examine  the  matter.^ 

Proceedings  in  criminal  courts  will  not  be  interfered  with  by 
injunction,  unless  the  proceedings  are  commenced  by  a  person 
who  is  also  plaintiff  in  equity,  relative  to  the  same  matter.^ 

Courts  of  equity  are,  in  general,  unwilling  to  interfere  with 
tribunals  which  derive  their  authority  from  a  distinct  and  in- 
dependent source.  For  instance,  a  court  of  one  State  is  slow  to 
interfere  with  the  tribunals  of  a  sister  State,  and  federal  courts 

«  Brightly*8  Bankrupt  Act,  49.  Foster,  4  Allen,  545 ;  Great  Falls  Co.  v. 

«  Hill  V.  Turner,  1  Atk.  516.  Worster,  3   Foster,  462.     In  Liverpool, 

s  Glascott  V,  Lang,  8  Mj.  &  Cr.  451 ;  etc.,  Co.  v.  Hunter,  L.  R.  4  Eq.  62,  and 

2  Phillips,  810;  Jarvis  v.  Chandler,  T.  &  In  re  Chapman,  L.  R.  15  Eq.  75,  an  in- 

R.  319.  junction  was,  under  the  circumstances, 

*  Lord  Portarlington  v,  Soulby,  8  My.  refused. 

&   K.    108    (disapproving    of   Lowe    v,  ^  Attwood  t>.  Banks,  2  Beay.  192. 

Baker,  Freem.  125)  ;    Bunbury  v.  Bun-  ^  Thompson  v.  Derham,  1  Hare,  358; 

bury,  1  Beav.  318;  The  Carron  Iron  Co.  Morley  v.  White,  L.  R.  8  Ch.  App.  214. 

V.  Maclaren,  5  H.  L.  Cas.  416  ;  Graham  7  Anon.,  8  Atk.  850. 

V.  Maxwell,  1  MacN.  &  G.  71 ;  Baillie  v.  >  Holderstaffe  v.  Sa)inders,  6  Mod.  16; 

Baillie,  L.  R.  5  Eq.  175 ;  Hope  v.  Car-  The  Mayor  of  York  v.  Pilkington,  2  Atk. 

negie,  L.  R.  1   Ch.  App.  320 ;  Dehon  v.  302. 
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with  State  courts.^  But  this  is  a  rule  of  comity  only,  and  can- 
not, therefore,  be  regarded  as  a  principle  to  which  courts  of 
equity  would  feel  bound  under  all  circumstances  to  adhere. 

A  court  of  equity  may  sometimes  restrain  proceedings  in 
another  court  of  equity. 

Thus,  where  there  were  two  claimants  of  a  fund,  and  one 
filed  a  bill  against  the  stakeholder  without  making  the  other  a 
party,  the  stakeholder  was  held  to  be  entitled  to  file  an  inter- 
pleader bill,  and  restrain  the  proceedings  in  the  former  suit.^ 

A  court  of  equity  will  not  interfere  to  restrain  the  exercise 
of  executive  discretion.* 

425.  It  was  stated  above  that  equitable  rights  are  liable  to 
be  infringed  in  two  ways,  first  (indirectly),  by  being  disregarded 
in  the  proceedings  at  law,  and  secondly  (directly),  by  some  act 
injurious  to  the  equity.  Having  noticed  the  first  general  class 
of  cases,  it  will  be  desirable  now  to  pass  to  a  brief  consideration 
of  the  second. 

It  may  perhaps  be  stated  as  a  general  rule,  that  as  a  court  of 
chancery  will  interfere  to  redress  an  injury  to  an  equitable  right, 
it  will  also  interpose  its  preventive  remedy  by  injunction  when- 
ever such  rights  are  threatened.  Thus  equity  will  interfere  to 
prevent  a  breach  of  trust,,  it  will  restrain  an  improper  or  impru- 
dent disposition  of  trust  assets  on  the  application  of  the  ceshd 
qui  trust  ;■  or  a  co-trustee  may  invoke  the  aid  of  the  court  to  pre- 
vent a  threatened  breach  of  trust.*  Injunctions  may,  upon  the 
same  principles,  be  issued  against  executors,  when  the  assets  of 
an  estate  are  endangered  by  their  mismanagement.* 

Equity  will  also  interfere  to  protect  the  rights  of  the  holder 
of  an  equitable  title.  Thus  a  creditor  of  a  husband  may  be  re- 
strained from  levying  upon  the  separate  equitable  estate  of  a 
married  woman  ;•  and  in  Pennsylvania  it  has  been  held  that  the 


1  Digps  V.  Wolcott,  4  Cranch,  179.  The  *  Scott  v.  Becher,  4  Price,  346 ;  Re 
federal  courts  are  forbidden  to  stat/  pro-  Chertsey  Market,  6  Id,  279;  Kerr  on  In- 
ceedings  in  any  State  court.     Act  of  1793,  junctions,  172»  173. 

ch.  22,  J  5 ;  1  Stat,  at  Large,  335.  ^  Kerr  on  Injunctions,  Chap.  IX. 

2  Prudential  Assurance  Co.  v.  Thomas,  ^  Smith  v.  Smith,  4  Jones  £q  303; 
L.  R.  3  Ch.  App.  74.  Thomas  v.  James,  32  Alab.  723. 

*  Stnte   of  Miijsissippi   v.   Johnson,  4 
Wall.  475. 
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feme  is  entitled  to  the  same  protection  in  regard  to  her  separate 
property  under  the  Married  Woman's  Act.^ 

A  mortgagee  may  ordinarily  pursue  all  his  remedies  at  once. 
It  sometimes,  however,  happens  that  it  would  be  inequitable  to 
allow  him  to  do  so,  and  hence  he  will  be  restrained  by  injunction 
under  certain  circumstances  from  proceeding  by  ejectment  against 
the  premises,  or  personally  against  the  mortgagor,  as  the  exigen- 
cies of  the  case  may  require.* 

426.  Another  class  of  cases  in  which  equity  will  interfere  by 
injunction,  embraces  disputes  between  partners.  It  may  be 
stated,  as  a  general  rule,  that  a  court  of  chancery  has  jurisdic- 
tion to  restrain  by  injunction  members  of  a  firm  from  doing  acts 
inconsistent  with  the  terms  of  the  partnership  agreement  or  with 
the  duties  of  a  partner.  Injunctions  may  be  obtained  without  a 
dissolution  ;  or  for  the  purpose  of  carrying  out  a  dissolution ;  or 
after  dissolution  for  the  purpose  of  protecting  the  rights  of  the 
respective  parties.  Thus  during  the  continuance  of  a  partner- 
ship a  man  may  be  restrained  from  a  breach  of  the  partnership 
articles,  or  from  excluding  his  copartner  from  the  partnership 
business,  or  from  entering  into  partnership  with  strangers.  And 
perhaps  the  better  opinion  is  that  the  court  would  interfere  by 
injunction  where  a  dissolution  is  not  prayed,  even  in  the  case  of 
partnerships  determinable  at  will,  although  the  point  is  some- 
what doubtful.^ 

Ifi  a  bill  is  filed  for  a  dissolution  of  the  partnership,  an  injunc- 
tion may  issue  to  restrain  any  act  which  may  impede  the  wind- 
ing up  of  the  concern. 

After  dissolution,  an  agreement  by  a  retiring  partner  not  to 
carry  on  the  business,  will  be  enforced  by  means  of  an  injunction 
restraining  the  retiring  partner  according  to  the  terms  of  his 
covenant.  Other  stipulations  may  also  be  enforced  by  injunc- 
tion.* 

427.  Under  the  general  jurisdiction  of  courts  of  equity  to  cor- 
rect abuses  of  confidence,  injunctions  will  be  issued  to  restrain 

>  Hunter's    Appeal,    4   Wright,    194;  >  See  upon  the  general  subject  Kerr  on 

Lyon's  Appeal,  11  P.  F.  Sm.  16.  Injunctions,  164,  165;  Lindley  on  Part- 

«  Cockell  V.  Bacon,  16  Beav.  168;  nership,  J  842;  post^  Chap,  on  Partner- 
Booth  V.  Booth,  2  Atk.  343 ;  Drummond  ship  Bills. 

V.  Pigou,  2  Mjrl.  &  K.  168;  Kerr  on  In-  <  Kerr  on  Injunctions,  166,  167. 
junctions,  191. 
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the  disclosure  of  confidential  communications,  papers,  and  secrets. 
That  this  jurisdiction  is  exercised  upon  the  ground  of  a  breach 
of  confidence  is  shown  by  the  case  of  trade  secrets.  Ordinarily 
a  court  will  not  restrain  a  person  from  divulging  a  trade  secret ; 
but  if  a  person  has  gained  possession  of  the  secret  by  means  of  a 
confidential  relation,  he  will  be  prevented  by  injunction  from 
making  use  of  or  divulging  the  secret,  because  to  do  so  would 
be  a  breach  of  faith.^ 
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428.  Having  considered  those  cases  in  which  a  court  of  equity 
interferes  by  injunction  for  the  purpose  of  protecting  equitable 

J  Newberry  v.  James,.  2  Mer.  451 ;  Moat,  9  Hare,  241  ;  21  L.  J.  Ch.  248 ; 
Williams  v.  Williams,  3  Id.  157 ;  Yovatt  Peabody  v,  Norfolk,  98  Mass.  462  ;  Kerr 
V.  Winy&rd,  I  J.  &  W.  894;   Morison  v.     on  Injunctions,  181. 
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rights,  it  will  be  convenient  now  to  pass  to  the  second  general 
division  of  the  subject,  viz.,  that  which  embraces  the  instances 
in  which  a  court  of  equity  interposes  for  the  purpose  of  protect- 
ing legal  rights.  It  would  be  impossible,  perhaps,  in  a  general 
treatise  like  the  present  to  notice  minutely  all  of  these  instances. 
Most  of  them,  however,  will  be  found  to  be  embraced  in  some  one 
of  the  following  heads — viz. :  Waste,  Trespass,  Nuisance,  Copy, 
right.  Literary  Property,  Patent  Right,  Trade  Marks,  Alienation 
of  Property,  Protection  of  Property  pending  Litigation,  Nega- 
tive Covenants,  and  Corporations.  j 

429.  And,  first,  of  Waste.  It  is  settled  law  that  a  court  of 
equity  will,  under  proper  circumstances,  interfere  by  injunction 
for  the  purpose  of  restraining  waste ;  and  it  will,  therefore,  in 
discussing  this  subject,  be  convenient  to  consider  what  waste  is, 
what  are  its  diflerent  kinds,  what  acts  will  constitute  it,  and 
for  and  against  what  parties  equity  will  interfere. 

Waste  is  defined  to  be  a  substantial  injury  to  the  inheritance 
done  by  one  having  a  limited  estate,  either  of  freehold  or  for 
years,  during  the  continuance  of  his  estate.  The  essential  cha- 
racteristic of  waste  is  that  the  party  committing  it  is  in  rightful 
possession,^  and  that  there  is  privity  of  title  between  the  parties. 
Thus,  for  example,  if  a  tenant  by  the  curtesy  of  England  were 
to  cut  down  the  timber  on  the  estate,  suffer  the  mansion  house 
to  go  to  decay,  and  tear  down  out-buildings,  such  conduct 
would  be  waste  on  his  part,  for  which  he  would  be  responsible 
to  the  remainder-man,  viz.,  the  heir  of  the  wife. 

430.  At  common  law  the  only  parties  liable  for  waste  were 
the  tenants  of  legal  estates,  i.  e.,  those  estates  which  were  created 
by  act  of  law  as  distinguished  from  those  created  by  act  of  party, 
and  which  were  termed  conventional  estates.  These  parties 
who  were  thus  liable  for  waste  were  tenants  by  the  curtesy,  in 
dower,  and  guardians ;  and,  as  the  estates  of  these  persons  were 
created  by  law,  it  was  thought  proper  that  the  law  ought  to  in- 
terpose on  behalf  of  the  remainder-man,  and  hence  these  particular 
tenants  were  made  liable  for  waste.  Where,  however,  a  limited 
estate  was  created  by  deed,  the  particular  tenant  was  not  at 

*  For  injunctions  to  restrain   injuries    to  property  when  the  party  is  in  hostile 

possession,  see  post,  J  460. 
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common  law  liable  for  waste,  unless  it  was  so  expressly  stipu- 
lated in  the  conveyance ;  because  the  law  w^ould  not  protect 
parties  who  did  not  take  care  to  protect  themselves.  This 
harsh  rule  was,  however,  altered  by  the  statutes  of  Marlbridge 
(52  Hen.  III.,  c.  23),  and  Gloucester  (6  Edw.  I.,  c.  5),  and  the 
liability  for  waste  extended  to  conventional  tenants  for  life,  and 
to  tenants  for  j^ears. 

The  common  law  remedy  for  waste,  as  extended  by  the  statutes 
of  Marlbridge  and  Gloucester,  was  by  a  writ  of  waste,  in  which 
the  thing  wasted  was  forfeited,  and  damages  were  recovered. 
The  writ  of  waste  has  been  abolished  in  England,  and  the  only 
common  law  remedy  which  the  remainder-man  now  has  is  a 
special  action  on  the  case  for  damages.^ 

In  many  of  the  United  States  remedies  for  waste  are  given 
by  statute ;  in  some  of  them  the  place  wasted  being  forfeited, 
and  damages  recovered ;  in  others  the  remedy  being  simply  an 
action  for  damages.^ 

431.  It  is  obvious  that  both  the  common  law  and  statutory 
remedies  were  inefficient  in  this,  viz.,  that  they  did  not  stop  the 
injury  that  was  going  on,  and  that,  however  severe  the  remedy 
might  be  as  against  the  defendant,  it  nevertheless  afforded  but 
inadequate  redress  to  the  plaintiff.  Hence  equity  interposed  by 
injunction  to  restrain  the  defendant  from  continuing  to  commit 
waste,  and  this  remedy  has  been  found  so  simple  and  so  effective 
that  it  is  now  firmly  established  as  a  branch  of  chancery  juris- 
diction, and  has  to  a  great  extent  superseded  the  common  law 
action.^ 

432.  Anything  is  waste  which  changes  the  character  of  the 
inheritance.  Hence  even  acts  which  increase  the  value  of  the 
estate  may  amount  to  waste.  Such  waste  is  called  meliorating 
waste.* 

Waste  is  either  voluntary  or  permissive.  Voluntary  waste 
consists  in  doing  something  which  the  owner  of  the  limited 
estate  has  no  authority  to  do,  such  as  cutting  timber,  opening 
mines,  and  so  forth.  Permissive  waste  consists  in  the  omission 
of  acts  which  it  is  the  duty  of  the  particular  tenant  to  perform, 

'  Jefferson   v.    Bishop   of    Durham,   1         «  See  Washburn  on  Real  Prop.  22,  note. 
Bos.  &  Pull.  120;  Williamson  Real  Prop.         »  See  Hill  v.  Bowie,  1  Bland,  593. 
24.  ^  Kerr  on  Injunctions,  289. 
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as  if  he  permits  buildings  to  go  to  decay  by  neglecting  to  repair 
them.  For  permissive  waste  there  is  generally  no  remedy  in 
equity;  but  an  injunction  may  issue  under  special  circumstances.^ 

It  is  impossible  to  give  a  catalogue  of  the  acts  which  will 
amount  to  waste.  It  must,  however,  here  be  observed  that 
many  acts  would  be  considered  waste  in  England  which  are  not 
so  regarded  in  this  country.  Thus,  in  many  parts  of  the  United 
States,  cutting  timber  by  a  tenant  for  life  would  be  regarded  as 
proper  for  the  purpose  of  clearing  the  land  ;^  whereas  in  England 
a  tenant  for  life  has  no  right  to  cut  down  trees,  but  can  only 
enjoy  their  shade  or  fruit.^ 

It  is  waste  to  open  new  mines  in  land,  although  it  is  not  waste 
to  continue  the  working  of  mines  already  opened.*  So  it  is  waste 
to  cultivate  land  in  such  a  manner  as  to  change  its  character  ;* 
to  suffer  a  sea-wall  to  go  to  decay  ;^  to  tear  down  buildings,  or 
permit  them  to  become  dilapidated  ;^  or  to  remove  fixtures.^  To 
this  last  species  of  waste,  however,  it  must  be  remembered  that 
there  are  important  exceptions  in  the  cases  of  trade  fixtures,  and 
ornamental  fixtures.  Trade  fixtures  may  be  removed,  if  taken 
away  before  the  expiration  of  the  term ;  and  so  also  may  fixtures 
for  ornament  in  some  cases,  although  the  rule  as  to  this  last  class 
of  fixtures  is  much  more  strict  than  as  to  the  former.' 

The  existence  of  a  covenant  to  repair  does  not  preclude  a 
court  of  equity  from  restraining  waste  by  injunction.^^ 

»  Kerr  on   Injunctions,  252;    Hill   on  *  He  is,  however,  entitled  to  reasonable 

Trustees,  690  (4th  Am.  ed  )  ;   Powjs  v.  estovers  for   necessary  repairs,    agricul* 

Blagrave,  Kaj,  495.  tural  implements,  and  firewood. 

2  Crawley  v.  Timberlake,  2  Ired.  Eq.  *  Co.   Litt.    64  b.  ;  Saunders'  Case,  5 

460;  Alexander  v.  Fisher,  7  Alab.  514;  Co.  Rep.  12  a.;  Cowley  v.  Wellesley,  L. 

Gardiner   v.  Dering,  1    Paige   Ch.  573  ;  R.  1  Eq.  656 ;  Clegg  v.  Rowland,  L.  R.  2 

McCullough   V.   Irvine,   1    Harris    (Pa.),  Eq.  100. 

438;  Lynn's  Appeal,  7  Casey,  44  ;   More-  ^  Co.  Litt.  53  b. ;  Kerr  on  Inj unctions, 

house  V.  Cotheal,  2  Zab.  521 ;  Keeler  i;.  249. 

Eastman,  11  Verm.  293;  Drown  v.  Smith,  ^  Co.  Litt.  63  6. 

52  Maine,  141;  Williams  on  Real  Prop.  '  Co.  Litt.  53  b.     See  Douglass  v.  Wig- 

23;   Hill  on  Trustees,  590  (4th  Am.  ed.).  gins,  1  Johns.  Ch.  435. 

But  the  tenant  for  life  must  not  cut  down  ^  Kerr  on  Injunctions,  252. 

more  timber  than  is  necessary  for  the  en-  •  Elwes  v.  Mawe,  2  Smith's  Lead.  Cas. 

joyment  of  his  estate;  Johnson  v.  John-  177,  and  notes. 

son,  2  Hill  Ch.  277;  Livingston  v.  Rey-  'o  Mayor  of  London  v.  Hedger,  18  Ves. 

nolds,  26  Wend.  115;  Smith  v.  Poyas,  2  356. 
Desaus.  65. 
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433.  An  injunction  to  restrain  waste  is  granted  in  other  cases 
besides  those  of  particular  tenants  and  remainder-men.  Thus, 
while  the  court  will  not  ordinarily  interfere  to  restrain  joint- 
tenants,  tenants  in  common,  and  co-parceners,  it  nevertheless  will 
do  so  if  the  wrongdoer  is  insolvent,  or  is  incapable  of  paying  the 
excess  of  the  value  beyond  his  own  share,  or  if  the  waste  amounts 
to  destructive  waste  or  spoliation,  or  a  partition  suit  has  been 
instituted.^ 

So  a  mortgagee  in  possession  may  be  restrained  from  commit- 
ting waste  if  the  security  is  sufficient  ;2  but  if  the  security  is  in- 
sufficient he  is  entitled  to  make  the  most  of  the  property.^  A 
mortgagor  in  possession  is  considered  the  owner  of  the  property, 
and  he  may  exercise  all  the  rights  of  ownership.  But  if  the 
security  is  insufficient,  an  injunction  may  go  against  a  mort- 
gagor.* 

An  action  of  waste  would  not  lie  at  law  by  a  remainder-man 
against  the  tenant  for  life,  if  there  was  a  mesne  remainder-man. 
As,  for  example,  if  there  was  a  tenant  for  life,  with  remainder 
over  to  another  for  life, remainder  over  in  fee;  in  such  a  case  the 
last  remainder-man  could  not  maintain  an  action  of  waste  against 
the  first  tenapt  for  life,  because  as  the  effect  of  the  action  would 
be  to  forfeit  the  land  for  the  benefit  of  the  ultimate  remain- 
der-man, such  a  result  would  be  extremely  unjust  as  against 
the  mesne  tenant  for  life.  The  only  remedy  therefore  which 
the  remainder-man  in  fee  would  have,  would  be  an  action  of 
l^pover  for  the  trees  cut  down.  But  in  equity,  the  ultimate  re- 
mainder-man was  allowed  to  ndaintain  a  bill  for  an  injunction.^ 

Injunctions  to  restrain  injuries  to  property  are  sometimes 
granted  against  parties  claiming  under  a  hostile  title ;  but  these 
are  not,  properly  speaking,  injunctions  to  restrain  waste,  but  fall 


*  Smallman  v.  Onions,  3  Bro.  C.  C.  621  ; 
Twort  V.  Twort,  10  Ves.  128;  Hole  v. 
Thomas,  7  Ves.  589 ;  Hawley  v.  Clowes, 
2  Johns.  Ch.  121. 

«  Farrant  v.  Lovell,  3  Atk.  723. 
3  Millett  V.  Davey,  81  Beav.  470. 

*  Kerr  on  Injunctions,  202  ;  Brady  v. 
Waldron,  2  Johns.  Ch.  148;  Cooper  v. 
Davis,  lo  Conn.  556  ;  Maryland  v.  North- 
ern R.  R.  Co.,  18  Maryl.  193  ;  Robinson  v. 


Russell,  24  Cal.  467;  Ensign  v.  Colburn, 
11  Paige,  503;  Murdock's  Case,  2  Bland, 
461;  Salmon  v.  Clagett,  3  Bland.  125; 
Nelson  v,  Pinegar,  30  III.  473 ;  Parsons  v. 
Hughes,  12  Maryl.  1  ;  High  on  Injunc* 
tions,  J  445  et  seq, 

*  See  Garth  v.  Sir  John  Hind  Cotton,  1 
Ves.  Sr.  540:  1  Lead.  Cus.  Eq.  567,  608 
(3d  Am.  ed.). 
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rather  under  the  jurisdiction  to  preserve  property  pending  litiga- 
tion, and  will  be  considered  under  that  head. 

434.  Besides  the  ordinary  waste  there  is  also  another  kind  of 
the  same  species  of  injury  to  real  property  which  is  known  by 
the  name  of  equitable  waste. 

Waste  which  a  court  of  equity  will  restrain  as  an  unconscien- 
tious exercise  of  legal  i)Ower  is  called  equitable  waste. 

Equitable  waste  arises  where  a  particular  estate  is  granted 
without  impeachment  of  waste,  but  the  particular  tenant  exer- 
cises his  power  in  an  unconscientious  manner.  Thus,  if  a  tenant 
for  life  wantonly  destroys  trees  planted  or  left  standing  around 
the  mansion  house  for  ornament,  such  destruction  will  be  re- 
garded in  equity  as  waste,  although  the  life  estate  was  made 
without  impeachment  of  waste.^  So  also  the  cutting  of  saplings 
or  young  trees,  not  fit  for  the  purpose  of  timber,  falls  under  the 
head  of  equitable  waste.^ 

The  leading  authorities  upon  the  subject  of  equitable  waste  in 
England  are  Vane  v.  Lord  Barnard,^  and  Garth  v.  Sir  John 
Hind  Cotton.*  The  former  was  a  case  of  outrageous  destruction, 
for  Lord  Barnard,  who  was  tenant  for  life,  without  impeachment 
of  waste,  of  Raby  Castle,  had  stripped  the  castle  of  the  lead,  iron, 
glass,  etc.,  and  was  proceeding  to  pull  it  down,  when  he  was 
stopped  by  an  injunction. 

But  the  court  will  not  interfere  if  the  matters  complained  of 
are  of  a  trivial  nature,  for,  as  Lord  Harwicke  observed  in  speak- 
ing of  Barnard  v.  Vane,  if  the  clause  without  impeachment  of 
waste  could  be  made  use  of  to  permit  a  son  to  call  his  father  into 
a  court  of  equity  for  every  alteration  he  might  make  in  pulling 
up  the  floor  of  the  house,  it  would  have  been  better  for  the  pub- 
lic that  Raby  Castle  should  have  been  pulled  down  than  that 
such  a  precedent  should  have  been  set.*  The  ingredient  of  malice 
does  not  appear  to  be  necessary  to  constitute  equitable  waste. 
Such  waste  may  be  committed  although  no  bad  motive  may 
exist.® 

»  Micklethwait  v.  Mickelthwait,  1   De  *  3  Atk.  761 ;  1  Lead.  Gas.  Eq.  697  (4lh 

G.  &  J.  504.  Eng.  eU.). 

2  Hole  V.  Thomas,  7  Ves.  589.  s  Peirs  v.  Peirs,  1  Ves.  Sr.  621. 

»  Prec.  Ch.  464;   1  Salk:  101  ;  2  Vera.  6  Kawley  v.  Cowes,  2  Johns.  Ch.  122. 
738. 
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435.  The  next  ground  for  an  injunction  which  requires  con- 
sideration is  Trespass. 

The  jurisdiction  of  the  court  of  chancey  to  restrain  destructive 
trespass  is  of  comparatively  modern  origin.  The  earliest  case 
is  that  of  Flamang,  decided  by  Lord  Thurlow,  and  mentio'ned 
by  Lord  Chancellor  Eldon  in  Hanson  v.  Gardiner.^  "  I  have  a 
note,"  said  Lord  Eldon,  "  of  a  remarkable  case  in  which  the 
name  of  one  of  the  parties  was  Flamang.  There  was  a  demise 
of  a  close  A.  to  a  tenant  for  life,  the  lessor  being  landlord  of  an 
adjoining  close  B.  The  tenant  dug  a  mine  in  the  former  close. 
That  was  waste  from  the  privity.  But  when  we  asked  an  in- 
junction against  his  digging  in  the  other  close,  though  a  con- 
tinuation of  his  working  in  the  former  close.  Lord  Thurlow 
hesitated  much,  but  did  at  last  grant  the  injunction,  first,  from 
the  irreparable  ruin  of  the  property  as  a  mine;  secondly,  as  it 
was  a  species  of  trade ;  and  thirdly,  upon  the  principle  of  this 
court  enjoining  in  matters  of  trespass,  where  irreparable  damage 
is  the  consequence." 

The  jurisdiction  of  a  court  of  equity  to  interfere  upon  the  last 
of  the  three  grounds  mentioned  by  Lord  Thurlow,  is  now  well 
established,  and,  perhaps,  more  so  in  this  country  than  in  Eng- 
land.^ 

The  cases  in  which  the  courts  have  interfered  have  been  di- 
vided into  two  general  classes :  first,  where  the  party  seeking 
relief  is  not  in  possession ;  and  second,  where  he  is  in  possession.^ 
The  first  class  of  cases  will  more  properly  be  considered  under 
the  jurisdiction  of  the  court  to  preserve  property  pending  litiga- 
tion, because  the  injury  inflicted  upon  a  person  who  has  a  title 
to  property,  but  who  is  not  in  possession  of  the  same,  cannot 
strictly  be  considered  as  a  trespass.  But  the  second  class  of 
cases,  that,  namely,  which  embraces  the  instances  wherein  a 
party  in  possession  is  injured  by  acts  of  trespass,  falls  strictly 
within  the  equitable  remedy  now  under  consideration.  Thus,  in 
the  case  before  Lord  Thurlow,  just  cited,  the  injury  which  was 

»  7  Vesey,  305.  Paige,  213;  9  Wend.  571  ;  De  Veney  v, 

2  See  Merced  V.  Fremont,  7  Cal.  317;  Gallagher,  6  C.  E.  Green,  33;  High  on 

Anderson  v.  Harvey,  10  Grat.  386  ;   Hart  Injunctions,  Chap.  X. 

V.  The  Mayor  of  Albany  and  Brown,   3  '  Lowndes  v,  Bettle,  33  L.  J.  Ch.  451. 
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the  subject  of  the  injunction,  was  inflicted  against  a  party  in 
possession  of  close  B. 

436.  Acts  of  destructive  trespass  may  be  again  subdivided 
into  two  classes:  first,  those  which  are  committed  under  color 
of  {itle ;  and  secondly,  those  which  are  committed  by  a  party 
who  is  avowedly  a  stranger.^  In  both  of  these  cases,  in  order 
to  invoke  the  equitable  remedy  by  injunction,  the  injury  must 
be  of  such  a  nature  as  not  to  be  susceptible  of  adequate  pecuni- 
ary compensation  in  damages.  Equity  will  not  interfere  to 
restrain  a  trespasser  simply  because  he  is  a  trespasser.^  The 
injury  complained  of  must  be  ruinous  to  the  property  in  the 
manner  in  which  it  has  been  enjoyed,  and  such  as  permanently 
to  impair  its  future  enjoyment.^  The  application  of  the  rules 
upon  this  subject  must  depend  very  much  upon  the  circumstances 
of  the  particular  case.  The  .insolvency  of  the  trespasser,  for 
example,  will  afford  a  ground  for  interference,  since  his  inability 
to  respond  in  damages  renders  the  remedy  at  law  ineffectual.* 

So,  also,  in  the  case  of  Cowper  v.  Baker,^  the  defendant  was 
restrained  from  taking  certain  argillaceous  stones,  necessary  to 
the  manufacture  of  a  patent  cement,  under  the  sea.  Lord  Eldon 
considered  the  damages  there  done  to  the  plaintiff  to  be  irrepara- 
ble, not  because  it  was  a  destruction  simpliciter,  but  because  it 
was  a  taking  away  of  the  substance  of  the  inheritance.  Upon 
the  same  principle,  trustees  of  a  corporation  may  enjoin  pre- 
tended trustees  from  intermeddling  with  the  corporate  property 
where  the  trespass  goes  to  the  destruction  of  the  property  in 
the  character  in  which  it  was  enjoyed.^    The  general  principles 

»  Lowndes  V.  Bettle,  33  L.  J.  Ch.  461.  Hicks  v.  Compton,  18  Cal.   206.     See 

2  Stevens  v.  Beekman,   1   Johns.    Ch.  Gause  v.  Perkins,  3  Jon.  Eq.  177. 

318;  Mulvany  r.  Kennedy,  2  Casey,  44;  ^  17  Ves.   128.     See,  also,  Merced  v, 

Weigel  V,  Walsh,  45  Missouri,  600;  Be-  Fremont,  7  Cal.  317;  Anderson  v.  Harvey, 

thune  V.  Wilkins,  8  Geo.  118;  Van  Winkle  10  Grat.  386;  United  States  v.  Gear,  3 

V.  Curtis,  2  Green  Ch.  422;    Shipley  v,  Howard,  120;  Davis  v.  Reed,  14  Maryl. 

Ritter,  7  Maryl.  408;  Coker  v.  Simpson,  162. 

7  Cal.  340;  West  v.  Walker,  2  Green  Ch.  e  Trustees  u.  Hoessli,  13  Wis.  348.  The 

279 ;  Gause  v.  Perkins,  3  Jon.  Eq.  177.  decision  in  this  case  was  put  upon  the 

5  Echelkamp  v.  Schrader,  45  Missouri,  ground   of  destructive   trespass,    but  it 

505;  Mayor  of  Frederick  0.  Groshon,  30  would  seem  that  it  might  have  been  sus- 

Maryl.  436.  tained  under  the  general  jurisdiction  of 

*  Musselman  v.  Marquis,  1  Bush,  463  ;  chancery  to  protect  charities  and  enforce 

religions  trusts. 
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which  govern  cases  of  this  kind  were  well  laid  down  by  Vice 
Chancellor  Kindersly  in  the  case  of  Lowndes  v.  Bettle.^  "  Where, 
therefore,"  says  that  learned  judge,  "  the  plaintiff  is  in  posses- 
sion, and  the  person  doing  the  acts  complained  of  is  an  utter 
stranger,  not  claiming  under  color  of  right,  the  tendency  of  the 
court  is  not  to  grant  an  injunction,  unless  there  are  special  cir- 
cumstances,* but  to  leave  the  plaintiff  to  his  remedy  at  law, 
though,  where  the  acts  tend  to  the  destruction  of  the  estate,  the 
court  will  grant  it.  But  where  the  party  in  possession  seeks  to 
restrain  one  who  claims  by  adverse  title,  then  the  tendency  will 
be  to  grant  l:he  injunction,  at  least  where  the  acts  done  either 
did  or  might  tend  to  the  destruction  of  the  estate." 

437.  Under  the  head  of  injunction  to  restrain  destructive 
trespass  may,  perhaps,  fall  many  of  the  cases  in  which  public 
companies  are  restrained  from  an  improper  exercise  of  their 
statutory  rights  to  take  private  property  for  their  own  use ;  al- 
though some  of  the  cases  of  this  description  may  more  properly 
be  classed  under  "  Injunctions  against  Corporations." 

In  cases  of  trespass  by  corporations,  courts  of  equity  will  act 
with  greater  promptness,  and  will  apply  more  stringent  rules 
than  in  the  case  of  trespass  by  private  individuals.  There  is  an 
equity  to  keep  corporations  within  the  strict  limits  of  their 
statutory  powers,  and  prevent  them  from  deviating  in  the 
smallest  degree  from  the  terms  prescribed  by  the  statute  which 
gives  them  authority.  A  man  has  a  right  to  say  that  a  corpo- 
ration shall  not  enter  upon  his  land,  except  upon  the  terms,  and 
under  the  regulations  prescribed  by  statute ;  and  he  has  a  further 
right  to  invoke  the  aid  of  a  court  of  equity  to  protect  him  by 
its  writ  of  injunction.* 

438.  Another  injury  to  real  property,  to  redress  which  it  has 
been  found  necessary  to  resort  to  the  equitable  remedy  of  in- 
junction, is  Nuisance;  and  the  authority  of  the  court  is,  in 
modern  times,  probably  as  frequently  applied,  and  as  benefi- 
cially exercised,  in  this  as  in  any  other  branch  of  equity  juris- 
prudence. 

»  33  L.  J.  Cb.  461.  Frewin  v,  Lewis,  4  Myl.  &  Cr.  249 ;  Tin- 

«  See  Kemp  v,  London  and    Brighton  kler  v.  The  Metropolitan  Board  of  Works, 

Railway  Co.,  1  Railw.  Gas.  495;  Bell  v.  2  De  G.  &  J.  261  ;  Kerr  on  Injunctions, 

Hull   and   Selby  Railway  Co.,  Id.    635;  296. 
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A  nuisance  is  an  act,  unaccompanied  by  an  act  of  trespass, 
which  causes  a  substantial  injury  to  the  corporeal  or  incorporeal 
hereditaments  of  other  persons.  "Where  a  man  wrongfully 
disturbs  another  in  the  exclusive  enjoyment  of  property,  he 
commits  an  act  of  trespass ;  but  where  the  infringement  of  the 
right  is  the  consequence  of  an  act  which  is  not,  in  itself,  an 
invasion  of  property,  the  cause  from  which  an  injury  flows  is 
termed  -a  nuisance.^ 

Nuisances  are  either  public  or  private.  A  private  nuisance  is 
an  injury  to  the  property  of  an  individual.  A  public  nuisance 
is  an  injury  to  all  persons  who  come  within  the  sphere  of  its 
operation.^ 

439.  The  remedy  for  public  nuisance  is  by  information  by  the 
attorney  general.  But  if  the  individual  has  also  sustained 
special  damage  over  and  above  the  public  injury,  he  may  also 
proceed  by  bill. 

The  remedies  at  common  law  for  a  private  nuisance  were,  an  ac- 
tion on  the  case  to  recover  damages,  the  assize  of  nuisance,  which 
lay  originally  only  against  the  wrongdoer,  but  was  subsequently 
extended  as  against  the  alienee,  by  the  statute  of  Westminster 
the  Second ;  and  the  writ  quod  permittat  prosternere,  which  lay 
against  the  alienee  as  well  as  the  wrongdoer,  and  was  in  the 
nature  of  a  writ  of  right.  These  last  two  remedies  fell  out  of 
use  in  England,  and  w^ere  finally  abolished  by  statute  3  &  4 
Wil.  IV.,  c.  27 ;  so  that  the  only  remedy  now  in  use  in  the 
common  law  courts  is  the  action  on  the  case  for  damages. 

It  is  obvious  that  this  remedy  is  very  insufficient.  If  one 
man  is  carrying  on  a  trade  near  another's  house,  which  is  in- 
jurious to  the  health  of  the  latter,  and  destructive  ]to  his  pro- 
perty, a  recovery  of  damages  is  manifestly  but  a  poor  redress. 
Hence  equity  will  interfere  by  injunction  to  restrain  the  con- 
tinuance of  the  noxious  trade,  and  thus  eftectually  put  a  stop  to 
the  injury.  This  jurisdiction  in  cases  of  nuisance  is  of  an  ancient 
date,  and  has  been  traced  back  to  the  reign  of  Elizabeth,'  since 

'  Kerr  on  Injunctions,  332.  the  plaintiff's  mill,  by  erecting  a  new  mill 

2  See  Soltau  v.  De  Held,  2  Sim.  N.  S.  and   turning  or  letting  the  watercourse 

142.  from  serving  the  plaintiff^s  mill;  but  for 

•   "The  bill  was  to  be  relieved*  of  a  that  the  plaintiff,  since  the  bill  exhibited 

nuisance  committed  by  the  defendant  to  had  brought  an  assize  of  nuisance  at  law. 
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which  time  it  has  been  continuously  exercised ;  and  the  modern 
doctrine  may  be  stated  in  general  terms  to  be  that  equity  has 
concurrent  jurisdiction  with  courts  of  law  in  all  cases  of  private 
nuisance,  the  interference  of  chancery  in  any  particular  case  being 
justified  on  the  ground  of  restraining  irreparable  mischief,  or  of 
suppressing  interminable  litigation,  or  of  preventing  multiplicity 
of  suits,^ 

In  modern  times  (as  has  been  already  stated)  the  jurisdiction 
of  courts  of  chancery  in  cases  of  nuisance  has  been  very  bene- 
ficially and  very  frequently  exercised,  and  the  whole  doctrine  of 
equity  upon  this  subject  has  been  most  thoroughly  and  carefully 
considered  both  in  England  and  in  this  country.  Perhaps  no 
better  way  of  explaining  the  principles  upon  which  courts  of 
equity  act  in  cases  of  this  kind  can  be  found  than  by  stating 
briefly  one  or  two  of  the  leading  authorities  upon  the  subject, 
and  the  conclusions  which  have  been  reached  therein. 

In  Tipping  v.  St.  Helen's  Smelting  Company,^  certain  persons 
had  purchased  a  portion  of  an  estate  for  the  purpose  of  erecting 
thereon  works  for  smelting  copper,  and  the  defendant  subse- 
quently purchased  another  portion  of  the  same  estate  with 
notice  of  the  erection  and  operation  of  the  smelting  works. 
After  this,  the  company  defendants  were  organized  for  the 
purpose  of  carrying  on  the  copper  works  on  a  larger  scale ;  and 
the  plaintiff,  having  discovered  that  injury  had  already  been 
done  to  his  trees,  brought  an  action  at  common  law  for  damages, 
and  after  obtaining  a  verdict  and  judgment  (which  was  affirmed 
in  the  House  of  Lords),  filed  a  bill  in  equity  for  an  injunction, 
which  was  granted. 

In  this  case  (when  in  the  House  of  Lords)  the  distinction 
was  taken  between  nuisances  which  produce  a  material  injury  to 
property,  and  those  things  which  are  alleged  to  be  nuisances 
simply  on  the  ground  that  they  are  productive  of  personal  in- 
convenience. In  the  latter  class  of  cases  a  person  has  no  right 
to  complain  of   individual   discomfort   from  business  in   the 

Therefore  the  cause  is  dismissed,  if  cause        ^  Carlisle  v.  Cooper,  6  C.  E.  Green,  576. 
be  not  showed.     Osburne  plaintiff,  Bar-        «  11  U.  L.  Cas.  642;  L.  R.  1  Ch.  App. 
ter  and  Goddins,  defendants.      Anno  26     66. 
Eliz."      Choyce   Cases   in  Chancery,   p. 
176  (Reprint  of  1870). 
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neighborhood,  if  that  business  is  carried  on  in  a  fair  and  reason- 
able way,  but,  on  the  other  hand,  this  rule  would  not  apply 
to  circumstances  the  immediate  result  of  which  is  a  sensible 
injury  to  the  value  of  property.  And  it  was  further  said  that 
while  everything  must  be  looked  at  from  a  reasonable  point  of 
view,  and  the  law  does  not  regard  trifling  and  small  incon- 
veniences, but  only  those  which  sensibly  diminish  the  comfort, 
enjoyment,  or  value  of  the  property  which  is  aff'ected ;  yet  the 
fact  of  injury  having  been  found  by  a  jury,  their  verdict  would 
not  be  disturbed ;  and  that  consequently  the  plaintiff  was  en- 
titled, in  the  chancery  suit,  to  an  injunction  to  protect  his 
rights  which  had  been  thus  ascertained  at  law. 

On  the  other  hand,  when  the  alleged  nuisance  consists  in 
something  which  produces  purely  personal  annoyance  without 
injury  to  the  property,  the  question  is  emphatically  one  of 
degree.  Such  things,  to  ofl:end  against  the  law,  must  be  done  in 
a  manner  which,  beyond  fair  controversy,  ought  to  be  regarded 
as  exceptive  and  unreasonable.  Therefore,  in  Gaunt  v,  Fynney,* 
where  trifling  annoyance  had  been  occasioned  by  the  noise  and 
vibration  from  a  silk  mill,  which  had  been  acquiesced  in  for 
some  time,  the  court  refused  the  injunction.  Where,  however, 
business  which  is  carried  on  is  physically  oflFensive  to  the  senses, 
and,  therefore,  by  producing  phj^sical  discomfort,  renders  houses 
in  the  neighborhood  unfit  for  residences,  it  will  be  a  nuisance  ; 
and  not  the  less  so  because  there  may  be  persons  whose  habits 
of  life  have  brought  them  to  endure  the  same  annoyance  with- 
out discomfort.^ 

The  same  principles  as  those  laid  down  in  these  cases  have 
been  generally  recognized  and  applied  in  the  courts  throughout 
the  United  States,^  and  in  other  decisions  in  England.* 

'  L.  R.  8  Ch.  App.  8.  *  Walter  v.  Selfe,  4  De  G.  &  Sra.  315; 

*'  Cleveland  v.  Citizens*  Gas  Light  Co.,  Crump  v.  Lambert,  L.  R.  3  Eq.  409 ;  Sol- 

5  C.  E.  Green,  201.  tau  v.  De  Held,  2  Sim.  (N.  S  )  LS3  ;  Bos- 

»  Rhodes  v.  Dunbar,  7  P.  F.  Smith,  tock  v.  North  Stafford  R.  R.  Co.,  6  De  G. 
274;  Richards's  Appeal,  Id.  106;  Cleve-  &  Sm.  684;  Wood  v.  Sutcliffe,  2  Sim. 
land  V.  Citizens'  Gas  Light  Co.,  6  C.  E.  (N.  S.)  163;  Hole  v.  Barlow,  4  C.  B. 
Green,  201  ;  Carlisle  v.  Cooper,  6  Id.  570;  (N.  S.)  334;  Crossley  v.  Lightowler,  L. 
Ross  v.  Butler,  4  Id.  294 ;  Webber  v.  Gage,  R  2  Ch.  App.  478 ;  Att.  Gen.  v.  Bradford 
39  N.  Hamp.  182;  Parker ».  Winnipiseo-  Canal,  L.  R.  2  Eq.  71  ;  Robson  v.  Whit- 
gee  Co.,  2  Black  (U.  S.),  645.  tingham,  L.  R.  1  Ch.  App.  442. 
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440.  The  right  to  an  injunction  to  restrain  a  nuisance  depends 
very  often  upon  a  preliminary  question  as  to  the  plaintiflTs  legal 
right,  that  is  to  say,  whether  his  legal  right  has  been  admitted 
or  established.  To  illustrate:  suppose  a  bill  is  filed  to  restrain 
a  defendant  from  erecting  a  wall  whereby  the  alleged  ancient 
lights  of  the  complainant  would  be  darkened.  Now  the  ques- 
tion of  nuisance  or  no  nuisance  in  this  case  would  obviously 
depend  upon  the  ascertainment  of  a  preliminary  fact — viz., 
whether  the  complainant  actually  had  a  right  to  his  windows  as 
ancient  lights,  because,  if  he  fails  to  show  this,  or  fails  to  show 
that  by  some  other  means,  e.  g.  a  grant  of  an  easement,  he  has 
acquired  the  right  to  unobstructed  windows,  the  act  of  the  de- 
fendant is  obviously  no  nuisance.^ 

Now  if  the  complainant's  legal  right  is  admitted,  or  if  it  be 
clearly  established,  then  his  right  to  an  injunction  is  plain.^ 
But  if  it  is  manifest  that  the  complainant  has  no  legal  right, 
the  injunction  must  be  refused. 

If  the  case  falls  between  these  two — that  is  to  say,  if  the  com- 
plainant's title  is  doubtful,  the  ordinary  rule  is  not  to  interfere 
until  his  title  has  been  established  at  law.^  Where,  however, 
the  emergency  is  pressing,  and  the  threatened  damage  would  be 
irreparable,  and  the  plaintiff  makes  out  a  far  'prima  facie  title, 
even  though  that  title  may  be  disputed,  in  such  a  case  a  special 
injunction  ought  to  issue,  but,  at  the  same  time,  the  complain- 
ant ought  to  take  diligent  steps  to  have  his  legal  right  tried  and 
established.* 

Again  :  a  court  of  equity  will  not  interfere  if  the  damage  is 
slight,  and  the  nuisance  is  of  a   temporary  character,  so  that 

J  Biddle    v.   Ash,    2    Ashmend,    211  ;  3  Halst.  Ch.  647;   Carlisle  v.  Cooper,  6 

Rhea  v,  Forsyth,  1  Wright  (Pa.),  507.  See,  C.  E.  Green,  576  ;  High  on  Injunctions,  g 

also,  White  v.  Booth,  7  Verm.  131  ;  Var-  486. 

ney  v.  Pope,  60  Maine,  192 ;  Coe  v.  The  *  See  Gas  Co.  v.  Broadbent,  7  H.  L.  Gas. 

Winnepiseogee   Co.,   37  N.   Hamp.  254;  600;  Denton  v.  Leddell,  8  C.  E.  Green,  64. 

Eastman   v.   Amoskeag  Co.,  47   Id.  71  ;  ^  See  authorities  cited  in  note  1. 

Hart  V.  The  Mayor  of  Albany,  3  Paige  *  See  Holsman  v.  Boiling  Spring  Co.,  1 

Ch.  213;  Reid  v.  Giflford,  6  Johns.  Ch.  McCart.  335;  Duncan  v.  Hayes,  7  C.  E. 

19 ;  Frizzle  v.  Patrick,  6  Jones  Eq.  354  ;  Green,  26;  Carlisle  v.  Cooper,  6  Id.  676; 

Caldwell  v.  Knott,  10  Yerg.  209  ;  Arnold  Gardner  v.  Newbury,  2  Johns.  Ch.  162  ; 

V.  Klepper,  24  Missouri,  273  ;  McCord  v,  Soltau  v.  De  Held,  2  Sim.  N.  S.  133 ;  Kerr 

Iker,  12  Ohio,  387  ;  Durant  v.  Williamson,  on  Injunctions,  197,  336,  340. 
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damages  at  law  would  furnish  an  entire  and  adequate  repa- 
ration.^ 

The  nuisance,  moreover,  must  actually  exist,  or  be  imminent. 
A  mere  threat,  or  an  act  which  may  upon  somet  contingency 
or  at  some  remote  time  prove  a  nuisance,  will  not  warrant  the 
interference  of  the  court.^  And  the  injury  must  not  be  contin- 
gent merely  ;  and  apprehension  on  the  part  of  the  complainant 
of  a  possible  or  speculative  harm  will  not  be  enough.^  A  bill  to 
enjoin  a  nuisance  is  usually  brought  by  the  occupier,  or  by  the 
lessee  in  possession,  but  the  owner  may  sue  on  the  ground  of 
injury  to  his  property,  either  alone  or  conjointly  with  the  occu- 
pier.* 

441.  The  different  kinds  of  nuisances  are  of  course  numerous 
and  varied;  and  whether  or  not  a  court  of  equity  will  interfere 
will  depend  very  much  upon  the  circumstances  of  the  particular 
case. 

It  is  a  nuisance,  as  has  been  already  stated,  to  obstruct  the 
light  and  air  to  which  the  owner  of  a  building  is  legally  entitled  ;* 
but  it  is  not  a  nuisance,  simply  to  shut  out  a  pleasant  prospect 
or  to  erect  disagreeable  objects  in  view,  or  to  open  windows 
whereby  a  man's  private  grounds  may  be  overlooked.^ 

The  enjoyment  of  pure  and  wholesome  air  is  a  right  to  which 
the  occupiers  of  land  are  er^titled  as  of  common  right ;  and  any 
act  which  pollutes  and  corrupts  the  air  so  as  to  produce  a  real 
and  sensible  damage  constitutes  a  nuisance,^  It  would  be  im- 
possible in  a  work  like  the  present  to  give  a  catalogue  of  all  the 


«  Webber  v.  Gage,  39  N.   Harap.  186;  18,  26;  Robson  v,  Whittingham,  L.  R.  1 

Bemis  v.  Upham,  13  Pick.  169;  Croton  Ch.  App.  442;  Statghtv.  Burn,6/rf.  163; 

Turnpike  v.    Ryder,  1  Johns.  Ch.   611;  Biddle  v.  Ash,  2  Aahmead,  211.   The  Eng- 

Richard's    Appeal,  7   P.    F.   Sm.    105;  lish  rule  upon  the  subject  of  ancient  lights 

Wingfield  v.  Crenshaw,  4  Hen.  &  Munf.  has  not  been  generally  followed  in-  this 

474;   Bradsher  v.  Lea,  8  Ired  Eq.  801;  country ;  King  v.  Miller,  4  Halst.  Ch.  559; 

Thebaut  v.  Canera,  11  Florida,  143.  Chevry  v.  Stein,  11  Maryl.  1;  High  on  In- 

<  Kerr  on  Injunctions,  387,  338.  junctions,  {  553. 

»  Rhodes  v.  Dunbar,  7  P.  F.  8m.  274  ;  6  Aldred's  Case,  9  Coke,  58  a. ;  Webb 

Butlers.  Rogers,  1  Stockt.  487  ;  Mohawk  v.  Bird,  10  C.  B.  (N.  S.)  276  ;  Att.  Gen. 

Bridge  Co.  v,  Utica  and  Schnectady  R.  v.  Doughty,  2  Ves.  453 ;  Jones  v.  Tap- 

R.  Co.,  6  Paige  Ch.  554.  ling,  12  C.  B.  (N.  S.)  842,  per  Blackburn, 

^  Kerr  on  Injunctions,  336.  J. 

»  Johnson  r.  Wyatt,  2  De  G.   J.   &  S.  '  Kerr  on  Injunctions,  860. 
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acts  which  have  been  held  to  be  nuisances  under  this  rule.     A 
few  of  them  are  given,  by  way  of  illustration,  in  the  note.^ 

Noisy  manufactories  may  be  nuisances ;  and  mere  noise,  from 
whatever  cause,  will,  on  a  proper  case  being  made  out,  be  a  suffi- 
cient ground  for  an  injunction.^  But  the  jurisdiction  in  such 
cases  should  be  exercised  with  great  caution.  Lord  Chancellor 
Selborne,  in  Grant  v.  Fynney,'  quoted  with  approval  the  old 
Scotch  maxim  which  forbids  a  man  to  use  his  own  rights  "  in 
emulationem  vicini ;"  and  said  that  neighbors  everywhere  (and 
certainly,  in  manufacturing  towns)  ought  not  to  be  extreme  or 
unreasonable  either  in  the  exercise  of  their  own  rights  or  in  the 
restriction  of  the  rights  of  each  other.  A  dangerous  business, 
such  as  the  manufacture  of  gunpowder  or  the  storage  of  highly 
combustible  goods,  may  be  a  nuisance.* 

442.  It  was  formerly  thought  that  if  a  man  erected  a  dwelling 
house  in  the  immediate  neighborhood  of  a  factory  where  an 
offensive,  or  noisy,  or  dangerous  trade  was  carried  on,  he  was 
not  entitled  to  his  injunction,  because  it  was  his  own  fault  to 
move  into  proximity  to  the  objectionable  trade.*  But  this 
doctrine  of  "coming  to  nuisance"  (as  it  was  termed)  is  now 
exploded,  and  the  most  recent  authorities  hold  that  the  injunc- 
tion will  not  be  refused  on  that  ground.^ 

443.  Acts  whereby  the  right  of  vertical  and  lateral  support 
to  one's  land,  by  the  subjacent  and  adjacent  soil,  is  interfered 
with ;  whereby  rights  in  the  enjoyment  of  water  are  affected;  or 

'  Brick-burning,  Walter  v.  Selfe,  4  De  remarks  of  Lord  Westbury  in  Tipping  v. 

G.  &  S.  326;  (though  see  Huckenstine's  St.  Helen's  Smelting  Co.,  11  H.  L.  Gas. 

Appeal,    20  P.    F.   Sm.    102);  offensive  484;  Huckenstine*8  Appeal,  20  P.  F.  Sm. 

smoke,  Crump  v.  Lambert,  L.  R.   8  Eq.  107;  Sparhawk  v.  Union  Passenger  Rail- 

409;     offensive    gases.    Tipping   v.    St.  road,  4  P.  F.  Sm.  401. 

Helen's  Smelting  Co.,  L.  R.  1  Ch.  App.  *  Crowder   v.   Tinkler,    19   Ves.  617  ; 

()6;    a  soap-boilery,    Regina  v.  Pierce,  Hepburn  v.  Lordan,  2  Hem.  &  M.  845; 

Show.  327 ;  a  slaughter-house,  Regina  v.  Weir  v.  Kirk,  30  Leg.  Int.  405. 

Cross,  2  Car.  &  P.  484 ;  Bishop  v.  Banks,  «  See  2  Black.  Com.  402 ;  Kerr  on  In- 

83  Conn.  118;  a  hog-sty,  Aldred's  Case,  junctions,  3G3. 

9  Co.  Rep.  68  b.     See  Rhodes  v.  Dunbar,  «  Elliotson  v,  Feetham,  2  Bing.  N.  C. 

7  P.  F.  Smith,  275  (per  Read  J).  134  ;  Tipping  v.  St.  Helen's  Smelting  Co., 

«  White  V.  Cohen,  1  Drew.  813 ;  Soltau  L.  R.  1  Ch.  App.  66  ;  11  H.  L.  Cas.  484. 
t;.  DeHeld,  2  Sim.  N.  S.  183;  Crump  v.  See  Cleveland  v.  Citizens' Gas  Light  Corn- 
Lambert,  L.  R.  3  Eq.  409.  pany,  6  C.  E.  Green,  201. 

»  L.  R.  8  Ch.  App.  11.     See,  also,  the 
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whereby  rights  of  way  are  impeded,  are  all  nuisances,  and  will 
be  enjoined  on  a  proper  case  being  made  out.^ 

Equity  entertains  jurisdiction  by  injunction  in  cases  of  pur-  J 

presture.  A  purpresture  originally  signified  a  close  or  inclo- 
sure ;  that  is,  where  one  encroaches,  or  makes  that  several  to 
himself,  which  ought  to  be  common  to  many.*     In  its  common  i 

acceptation  it  afterwards  came  to  mean  an  encroachment  upon  ] 

the  king,  either  upon  part  of  his  demesne  lands,  or  upon  rights  ^ 

and  easements  held  by  him  for  the  public,  such  as  upon  highways, 
public  rivers,  forts,  streets,  squares,  bridges,  quays,  and  other 
public  accommodations;  and  the  tendency  now  is,  perhaps,  to 
restrict  its  signification  to  an  invasion  or  an  encroachment  on 
the  soil  of  the  seashore,  or  bed  of  an  estuary  or  navigable  tidal 
river  between  high  and  low-water  mark  while  the  same  remains 
in  the  crown.  To  constitute  a  public  nuisance  it  should  be 
shown  that  the  purpresture  is  productive  of  damage  to  some 
public  right.  If  the  act  complained  of  be  a  mere  purpresture 
without  being  at  the  same  time  a  nuisance,  the  court  will 
usually  direct  an  inquiry  to  be  made  whether  it  is  m^re  bene- 
ficial to  the  crown  to  abate  the  purpresture,  or  to  suffer  the 
erection  to  remain  and  be  arrested.  But  if  the  purpresture  be 
also  a  public  nuisance,  this  cannot  be  done,  for  the  Crown  cannot 
sanction  a  public  nuisance.^ 

A  bill  in  equity  to  abate  a  public  nuisance  filed  by  one  who 
has  sustained  special  damage,  has  succeeded  to  the  former  mode 
in  England  of  an  information  in  chancery,  prosecuted^on  behalf 
of  the  crown,  to  abate  or  enjoin  the  nuisance,  as  a  preventive 
remedy,  and  the  jurisdiction  of  courts  of  chancery  in  such  cases 
is  well  established  in  this  country.*  Unless  the  party  who  files 
the  bill  can  show  that  he  has  sustained,  and  is  still  sustaining, 
individual  damage,  his  bill  cannot  be  maintained.*    If  the  injury  jJ|M 

suffered  is  one  which  has  been  sustained  in  common  with  other  ^'^^ 

*  Kerr  on  Injunctions,  366  et  seq. ;  High        ♦  State  of  Pennsylvania  v.  The  Wheel- 
on  Injunctions,  279  et  seq,  ing  Bridge  Co.,  13  How.  664. 

«  Co.  Litt.  38,  272 ;  Story*8  Eq.  Jurisp.,         ^  Mississippi  and  Missouri  R.  R.  Co.  v.  , 

i  921.  Ward,  2  Black  (Q.  8.),  492;  Hinchman  j 

•  Kerr  on  Injunctions,  396,  396.  v.  Paterson  Horse  R.  R.  Co.,  2  C.  E.  Qreen,  j 

76.  i 
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« 

citizens,  and  the  damage  is  not  special  or  peculiar,  the  injunc- 
tion will  be  dissolved.^ 

Companies  having  the  power  to  take  land  and  construct 
public  works,  are  not  amenable  to  the  jurisdiction  of  a  court 
of  equity  if  they  keep  within  the  line  of  their  powers,  and  pro- 
ceed under  their  authority  with  due  skill  and  care.  But  if  they 
exceed  their  authority,  or  if  they  construct  their  works  in  such 
a  negligent  and  unskilful  manner  as  to  cause  injury  to  others, 
the  court  will  interfere.^ 

Where  public  rights  under  the  laws  of  the  United  States  are 
infringed,  the  circumstance  that  the  act  was  done  by  virtue  of 
authority  from  a  State  legislature,  is  no  justification.^ 

444.  The  jurisdiction  of  equity  upon  the  subjects  of  patent-right, 
copyright,  literary  property,  and  trade-marks,  depends  upon  the 
fact  that  the  remedy  at  common  law  is  entirely  inadequate. 
Thus  an  infringement  of  a  patent  cannot  be  redressed  by  damages 
at  law,  for  two  reasons :  in  the  first  place,  it  may  be  very  difllcult, 
if  not  altogether  impossible,  to  ascertain  the  exact  amount  of 
injury  which  the  unlawful  use  or  manufacture  of  the  patented 
artiele  may  have  occasioned ;  and,  in  the  second  place,  every 
fresh  violation  of  the  plaintift*'s  right  would  call  for  a  new 
action,  and  thus  the  injured  party  would  be  involved  in  con- 
stantly renewed  and,  perhaps,  interminable  litigation.  For 
these  reasons  the  equitable  remedy  by  injunction  has  been  em- 
ployed, in  order  that  the  right  of  the  plaintiff,  if  it  really  exists, 
may  be  settled  at  once  and  forever,  and  the  wrongful  acts  of  the 
defendant  may  be  permanently  stopped. 

The  equitable  remedy  possesses  an  advantage  over  the  com- 
mon law  action  in  obtaining  three  results  which  cannot  be 
reached  by  a  suit  for  damages,  viz.,  (1)  Inspection;  (2)  Injunc- 
tion ;  and  (3)  Account. 

445.  Th^  first  of  these  advantages  is  most  frequently  shown 

'  Allen  r.  Board  of  Freeholders,  2  Beas.  91;  Bunneirs  Appeal,  19  P.  P.  Sm.  59; 

68.     See  upon  the  general  Bubject  Bige-  City  of  Columbas  v,  Jaqnes,  80  Georgia, 

low  V,   Hartford  Bridge   Co.,   14  Conn.  506;  High  on  Injunctions,  J  822  e<  «e^. 

665;  Coming  v.  Lowerre,  6  Johns.  Ch.  «  Kerr  on  Injunctions,  842;  post^  In- 

489 ;    Hartshorn   y.   South    Reading,   8  junctions  in  cases  of  Corporations. 

Allen,  501 ;  Delaware  and  Maryland  R.  *  State  of  Pennsylvania  v.  Wheeling 

R.  Co.  V.  Stump,  8  Gill  &  J.  479;  Buck  Bridge  Co.,  18  How.  518. 
Mt.  Co.  V,  I,ehigh  Co,,  14  Wright  (Pa.), 
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in  cases  of  bills  to  restrain  violations  of  patent  rights.  It  some- 
times happens  that  a  patentee  is  unable  to  ascertain  how,  or  in 
what  particulars,  the  machinery  used  by  his  rival  is  a  violation 
of  his  right.  In  such  cases  a  court  of  equity  will,  upon  a  fair 
primd  facie  case  being  made  out,  order  the  defendant  to  permit 
an  inspection  to  be  made  of  his  premises  and  machinery  by 
proper  persons  named  on  behalf  of  the  plaintiff.^ 

446.  In  the  second  place,  the  equitable  remedy  by  special 
injunction  is  efficacious  in  restraining  at  once  the  violation  of 
the  complainant's  rights,  if  a  proper  case  for  such  relief  is  made 
out  on  preliminary  application ;  while,  after  the  right  of  the 
complainant  and  the  fact  of  infringement  have  been  duly  estab- 
lished, the  perpetual  injunction  forever  prevents  infringements 
in  the  future. 

447.  Thirdly;  for  the  purpose  of  affording  complete  relief 
equity  will  order  an  account  by  the  defendant  of  all  the  profits 
which  he  has  made,  and  will  compel  him  to  make  discovery  for 
the  purpose  of  ascertaining  such  profits.  In  taking  the  account 
the  court  is  ordinarily  confined  to  the  profits  actually  made. 
Thus  the  court  cannot  estimate  how  many  copies  of  an  expensive 
book  have  been  excluded  from  the  market  by  the  unauthorized 
publication  of  a  cheaper  copy.^  In  cases  of  patents,  however, 
the  courts  of  equity  in  England  are  authorized  by  statute  to 
inquire  into  the  question  of  damages  in  addition  to,  or  in  sub- 
stitution for  an  account.'  And  in  cases  of  infringement  of 
rights  of  literary  property — e.  ^.,  a  dramatic  composition — an 
inquiry  has  been  directed  to  ascertain  how  much  a  license  to 
represent  the  play  would  have  been  worth.* 

In  coming  to  obtain  relief  in  equity  the  complainant  must 
exercise  due  diligence.  If  he  has  been  guilty  of  great  delay,  or 
of  acquiescence  in.  the  infringement  of  his  rights,  relief  will  be 

refused. 

448.  Having  noticed  the  general  principles  applicable  to  the 
cases  now  under  consideration,  it  will  be  convenient  to  say  a 
few  words  about  each  of  these  cases  in  detail. 

»  Davenport  v.  Jepson,  1  N.  E.  808;  »  Stat.  21  &  22  Vic,  c.  27. 

Kerr  on  Injunctions,  433.  <  Keane  v.  Wheatley,  9  Am.  Law  Reg. 

2  Colburn  v.  Simms,  2  Hare,  543;  Kerr  92. 
on  Injunctions,  472. 
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And,  first,  as  to  patent  rights.  A  patent  is  a  grant  by  gov- 
ernment, to  the  author  of  a  new  and  useful  invention,  of  the 
exclusive  right  for  a  term  of  years  of  practising  that  invention. 
The  right  is  dependent  upon  statute;  and,  in  the  United  States, 
rests  upon  acts  of  congress,  the  subject  being  one  which,  under 
the  Constitution,  falls  within  the  sphere  of  federal  jurisdiction. 
The  right  to  interfere  by  injunction,  therefore,  in  this  class  of 
cases,  is  exercised  only  by  the  courts  of  the  United  States,  the 
State  courts  having  no  jurisdiction.^ 

What  constitutes  the  proper  subject  matter  of  a  patent ;  what 
parties  are  entitled  to  it ;  what  steps  are  necessary  to  obtain  it ; 
and  what  acts  would  amount  to  an  infringement  thereof,  are,  of 
course,  questions  which  do  not  fall  within  the  scope  of  this 
work.  They  will  be  found  learnedly  discussed  in  separate 
treatises.^  It  will  be  sufficient,  in  addition  to  the  general  prin- 
ciples already  stated,  to  notice  a  few  rules  by  which  the  appli- 
cation of  the  equitable  remedy  of  injunction  to  this  subject  is 
regulated. 

449.  In  England,  it  had  once  been  the  opinion  that  a  court  of 
equity  would  not  interfere  to  protect  a  patent  right  by  injunc- 
tion, until  the  right  had  been  established  at  law  f  but  this 
doctrine  was  denied  by  Lord  Eldon,  and  it  is  now  settled  that 
the  court  will  interfere  in  all  cases  where  there  is  a  clear  color 
of  title,  and  assertion  of  right  has  not  been  disputed.*  The 
federal  courts  have  followed  the  doctrine  of  Lord  Eldon,  and 
have  been  disposed  to  extend  its  application  with  considemble 
liberality ;  so  that  it  is  now  by  no  means  necessary,  as  a  general 
rule,  that  there  should  be  a  trial  at  law  whereby  the  validity  of 
the  complainant's  title  may  be  established  before  an  injunction 
goes  out,  even  (it  would  seem)  in  the  case  of  a  final  injunction.'^ 
The  question,  however,  must  be  one  as  to  the  decision  of  which 
the  court  is  to  exercise  a  sound  discretion.^    If  the  patent  be  an 

>  Parkhurst  v.  Kinsman,  2  HaUt.  Cb.  167;  Potter  v.  Mailer,  Id.  465;  Shelly 

600;  High  on  Injunctions,  {  602.  v,  Brannan,  4  Id.  198. 

«  See  Curtis  on  Patents.  «  Brooks  v.   Norcross,    2    Fish.    661  ; 

»  Millar  v.  Taylor,  4  Burr.  2303.  Potter  v.  Fuller,  Id.  251 ;  Motte  v.  Ben- 

*  Uniyersities  of  Oxford  and  Cambridge  nett,  Id.  642.  See  this  last  case,  also, 
V.  Richardson,  6  Ves.  689.  for  a  discussion  of  the  general  subject  of 

*  Sickles  V.  Gloucester  Manufacturing  equity  jurisdiction  in  cases  of  Patents. 
Co.,  1  Fish.  222  ;  Sanders  v.  Logan,  2  Id.  See  High  on  Injunctions,  {  604. 
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old  one,  that  is  a  strong  circumstance  in  favor  of  letting  the 
injunction  go  out.  If  it  be  but  of  yesterday,  the  remedy  is  to 
be  applied  with  more  caution,  and  stronger  primd  facie  proof  of 
title  and  infringement  will  be  required.  Many  other  circum- 
stances may  exist  whereon  the  propriety  of  issuing  the  injunction 
may  depend.  Thus  the  defendant's  bona  fides  in  acting  under 
letters  patent  of  his  own;  the  hardship  of  the  particular  case; 
the  defendant's  solvency ;  and  the  diligence  of  the  complainant, 
should  all  be  considered.^ 

In  this  country,  contrary  to  the  English  rule,  an  account  may 
be  granted  although  the  injunction  is  refused.^  Thus,  if  the 
patent  has  expired  between  the  time  of  filing  the  bill  and  the 
hearing,  an  account  may  be  directed,  though  no  injunction  will 
be  allowed  against  the  future  use  of  the  article.* 

450.  Copyright,  according  to  the  legal  acceptation  of  the  term, 
is  the  exclusive  right  or  monopoly  of  multiplying  a  work  of 
literature  or  art  after  it  has  been  published ;  the  right,  in  other 
words,  of  preventing  all  othera  from  copying,  by  printing  or 
otherwise,  a  work  of  literature  or  art  which  the  author  has  pub- 
lished.* It  is  interesting  to  know  that  the  question  whether 
there  was  or  was  not  a  copyright  at  common  law  after  publica- 
tion, was  for  a  long  time  involved  in  doubt*  The  prevailing 
opinion  at  first  was  that  such  a  right  did  exist,  and  this  right 
was  recognized  in  many  decisions,  and  by  many  judges,  among 
them  by  no  less  eminent  jurists  than  Lords  Mansfield  and  Hard- 
wicke,  the  latter  of  whom  in  1739  restrained  by  injunction  the 
publication  of  Milton's  Paradise  Lost,  although  the  title  of  the 
plaintiff  was  derived  from  an  assignment  by  the  author  made  in 
1667.  But  this  did  not  long  continue  to  be  the  law.  The  House 
of  Lords,  in  Donaldson  v,  Beckett,  in  1774,  distinctly  overruled 
the  previous  decisions ;  and  it  must  now  be  considered  settled 
that  there  is  no  copyright  at  common  law  after  publication.^ 

451.  Copyright  in  this  country  depends  upon  the  Acts  of 

*  High  on  InJQDCtionS)  J  616  e^  seq.  ^  See  Kerr  on  Injanctions,  445;   Ste- 

s  Sickles  v.  Gloucester,  1   Fish.  222 ;  pheos  v.  Cady,  14  Howard,  530. 

Imlay  v.   Norwich,   etc.,   R.  R.  Co.,  4  ^  Shortt  on  the  Law  of  Literature  and 

Blatch.  227.  Art,  61  c<  teq. 

»  Imlay  v,  Norwich  ut  sup. ;  High  on  «  4  Burr.  2408,  2  Bro.  P.  C.  129. 

Injunctions,  J  623. 
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Congress ;  and  the  remedies  for  its  infringement  are  exclusively 
within  the  United  States  courts.*  In  order  to  invoke  the  equi- 
table remedy  by  injunction,  it  is  not,  as  a  general  rule,  necessary 
in  this  country  to  establish  the  right  at  law  in  the  first  instance. 
The  title  of  the  c6mp]ainant,  and  the  fact  of  the  infringement, 
may  be  established  in  the  suit  for  an  injunction.  The  subject, 
however,  is  one  for  the  discretion  of  the  court,  and  a  trial  at  law 
may  be  required  as  a  prerequisite  to  the  injunction,  if  the  court 
should  think  proper. 

It  would  not  be  within  the  scope  of  this  work  to  describe  in 
detail  what  are  the  subjects  of  copyright,  and  what  will  consti- 
tute an  infringement  of  the  right. 

In  this  country  the  subjects  of  copyright  are  enumerated  by 
Section  86  of  the  Act  of  Congress  of  1870,  which  was  passed 
for  the  purpose  of  amending,  revising,  and  consolidating  the 
statutes  upon  the  subject.  By  that  section  the  benefit  of  the 
Act  is  extended  to  "  any  book,  map,  chart,  dramatic  or  musical 
comj)Osition,  engraving,  cut,  print,  or  photograph,  or  negative 
thereof,  or  any  painting,  drawing,  chromos,  statue,  statuary, 
models  or  designs  intended  to  be  perfected  as  works  of  the  fine 
arts  ;"  and  authors  are  empowered  to  reserve  the  right  to  drama- 
tize or  to  translate  their  own  works. 

452.  Piracy  of  a  copyright  is  the  unauthorized  substantial 
appropriation  of  the  labors  of  the  original  author.^  Bond  fide 
extracts,  and  quotations  from  a  book,  are  not  infringements  of 
a  copyright,  nor  is  a  bond  fide  abridgment.  It  is  scarcely  possi- 
ble, however,  to  lay  down  any  general  rule  upon  this  subject,  as 
the  question  is  one  of  degree  rather  than  of  kind,  and  the  de- 
cision must,  in  most  instances,  depend  upon  the  particular 
circumstances  of  the  case  under  consideration.  A  few  of  the 
leading  authorities  upon  this  subject  will  be  found  in  the  note.^ 

It  is  no  objection  to  an  injunction  that  it  will  stop  the  sale 
of  the  work  by  which  the  copyright  is  infringed.  If  a  man 
chooses  to  make  an  unlawful  appropriation  of  another's  work  to 

*  Dudley  tj.  Mayhew,  8  Comst.  9 ;  High  Blunt  v.  Patten,  2  Paine,  897  ;  Gray  v. 

on  Injunctions,  {  641.  Russell,   1   Story   11 ;    Story's  Exrs.   v, 

2  Shortt  on  the  Law  of  Literature  and  Holcombe,    4    McLean,    306  ;    Stowe   v. 

Art,  248.  Thomas,  2  Am.  Law.  Reg.  210. 

»    Folsom   V.    Marsh,    2    Story,    100; 
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such  an  extent  that  the  original  portions  of  his  own  book  can- 
not be  separated  from  the  parts  which  have  been  improperly 
appropriated,  he  must  pay  the  penalty  for  so  doing.^ 

To  constitute  a  piracy  there  must  be  a  multiplication  of 
copies  of  the  original  work.  Any  other  use  of  it,  such  as  for 
the  purpose  of  public  readings  or  recitations,  will  not  be  a 
piracy  f  but  any  multiplication  of  copies,  even  though  such  new 
copies  are  not  designed  for  sale,  will  be  an  infringement.' 

453.  There  can  be  no  copyright  of  works  which  are  manifestly 
irreligious,  immoral,  and  obscene;  and  a  court  of  equity  will 
not  interfere  by  injunction  to  protect  such  works.  This  rule, 
however,  is  one  which  requires  to  be  applied  with  extreme 
caution  and  delicacy ;  for  it  is  not  unfrequently  the  case  that 
what  to  one  man  would  appear  to  be  highly  irreligious,  would 
to  another  seem  but  a  fair  and  candid  investigation  or  criti- 
cism.* 

It  may  be  added  that  the  jurisdiction  of  equity  is  exerciseJi 
solely  on  the  ground  of  protection  to  property ;  and  that  there 
is  no  jurisdiction  to  restrain  the  publication  of  improper  or 
libellous  works,  merely  on  account  of  their  mischievous  charac- 
ter.   Moreover,  for  a  libel  there  is  a  complete  remedy  at  law.*^ 

454.  While  it  is  true  (as  it  has  been  already  stated),  that  after 
publication  there  can  be  no  property  in  a  literary  production, 
yet  before  publication  the.  rule  is  different,  and  the  right  to  such 
property  is  exclusively  in  the  producer,  and  any  infringement 
of  that  right  will  be  restrained  by  an  injunction.  It  has  been 
quaintly  observed  that  the  ideas  of  an  author  are  like  "  birds  in 
a  cage,  which  none  but  he  can  have  a  right  to  let  fly,  for  till  he 
thinks  proper  to  emancipate  them  they  are  under  his  own 
dominion."^ 

The  leading  case  on  this  subject  is  that  of  Prince  Albert  v. 

>  Jarrold  v.  Houlstoii)  3  K.  &  J.  708 ;  Where  the  libel  ooosists  in  the  publication 

Emersuu  v.  Dalies,  8  Story,  768.  of  something  that  is  likely  to  injure  the 

3  Reade  v.  Conquest,  9  C.  B.  (N.  S.)  mercantile  credit  of  the  complainant,  an 

755;  Tinsley  V.  Lacy,  1   Hem.  &  M.  747.  injunction  will  issue.     Dixon  v.  Holden, 

»  Novello  V.  Sudlow,  12  C.  B.  177.  L.  R.  7  Eq.  488. 

*  High  on  Injunctions,  J  642;  Story's  «>  Millar  v.  Taylor,  4  Burr.  2378  ;  Sliortt 
Eq.  Jurisp.,  \  936.  on  the  Law  of  Literary  Property,  49. 

*  Brandrcth   v.    Lance,   8  Paige,    24. 
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Strange,*  where  Queen  Victoria  and  her  husband,  for  their  own 
amusement,  had  made  some  etchings,  and  afterwards  had  litho- 
graphic impressions  thereof  struck  off  by  means  of  a  private 
press.  Some  copies  having  surreptitiously  come  into  the  hands 
of  a  workman,  they  were  finally  sold  to  Strange,  a  publisher, 
who  appears  to  have  been  a  bond  fide  purchaser.  He  prepared 
and  printed  a  descriptive  catalogue  in  which  he  announced  the 
forthcoming  publication  of  copies  of  the  etchings.  Upon  a  bill 
filed,  not  only  was  the  publication  of  the  etchings  enjoined,  but 
the  catalogue  also  was  declared  to  be  a  violation  of  the  private 
right  of  property  in  the  etchings. 

This  case,  while  it  is  a  striking  one,  is  by  no  means,  however, 
the  earliest  decision  upon  the  subject,  as  the  right  of  property  in 
unpublished  literary  productions  and  the  consequent  right  to  the 
protection  of  a  court  of  equity  had  been  recognized  long  before.^ 

455.  The  questions  which  have  most  frequently  arisen  upon 
<^his  subject  are  as  to  publication.  If  there  has  been  a  publica- 
tion, the  right  is,  of  course,  gone.  But  whether  there  has  or 
has  not  been  a  publication  is  often  a  difficult  question.  The 
representation  of  a  play  at  a  theatre  is  not  such  a  publication 
as  will  deprive  the  author  of  his  common  law  right.^  And  the 
publication  of  lectures  was  restrained  before  the  passage  of  the 
Act  of  Parliament  for  their  protection,  on  the  ground  of  a  breach 
of  confidence.^ 

Equity  will  also  restrain  the  publication  of  letters ;  for  while 
the  person  who  receives  letters  has  a  right  to  the  possession 
thereof,  he  has  only  a  property  for  a  special  purpose,  and  not  for 
the  purpose  of  publication.*  Under  certain  circumstances,  how- 
ever, the  recipient  of  letters  may  have  a  right  to  publish  them ; 
e,  ^.,  where  it  is  necessary  to  vindicate  his  character,  or  for  the 
purposes  of  justice.^  The  writer  of  letters  has  a  right  to  publish 
them  ;  and  this  right  cannot  be  controlled  by  the  receiver.^ 

»  1  MacN.  &  G.  42.  <  Abernethy  v.  Hutchinson,  3  L.  J.  Ch. 

«  In  1732.     See  Shortt  on  the  Law  of  209. 

Literary  Property,  54.  *  Pope  v.  Curl,  2  Atk.  842.     See  Hop- 

s  Palmer  v.  De  Witt,  2  Sweeney,  530.  kinson  v,  Burghley,  L.  R.  2  Ch.  App.f447. 

See,  also,  Reene  v.  Wheatley,  9  Am.  Law.  ^  Perciyal   v.  Fhipps,  2   V.  &  B.  25  ; 

Reg.  33,  where  the  whole  subject  is  ex-  Gee  v.  Pritchard,  2  Swanst.  428  ;  Folsom 

amined  at  length   by  Mr.   Justice  Cad-  v.  Marsh,  2  Story,  100. 

walader.  f  Kerr  on  Injunctions,  186,  187. 
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It  may  also  be  stated,  that  on  general  principles  of  equity, 
the  publication  of  any  manuscript  will  be  restrained,  when  such 
publication  would  involve  a  breach  of  confidence  or  other  viola- 
tion of  duty.^ 

456.  The  jurisdiction  of  equity  to  restrain  the  infringement  of 
trade-marks,  is  exercised  for  the  protection  of  a  legal  right  in 
property.  Every  man  who  manufactures  or  sells  goods  has  the 
right  to  distinguish  them  from  similar  goods  sold  or  manufac- 
tured by  another ;  and  for  this  purpose  he  has  the  further  privi- 
lege of  using  some  particular  mark  or  symbol.  This  mark  or 
symbol  is  known  as  a  trade-mark,  and  it  is  used  for  the  purpose 
of  denoting  that  the  article  to  which  it  is  affixed  is  sold  or 
manufactured  by  the  party  using  the  mark  or  by  his  authority, 
or  that  he  carries  on  his  business  at  a  particular  place. 

It  is  an  invasion  of  the  right  above  stated  for  one  man  to  sell 
his  goods  as  those  of  another  ;  and  when  this  invasion  is  effected 
by  means  of  counterfeiting  or  imitating  a  trade-mark  or  by 
making  use  of  another  trade-mark  which  is  calculated  to  deceive 
the  public  into  a  belief  that  the  spurious  symbol  is  the  original, 
such  an  invasion  is  an  infringement  of  the  property  in  the  trade- 
mark, and  will  be  restrained  by  a  court  of  equity  by  its  writ  of 
injunction.^ 

The  right  of  property  in  trade-marks  was  recognized  in  the 
common  law  courts  at  an  early  date,'  but  a  long  period  elapsed 
before  such  right  was  protected  by  inj  unction  in  a  court  of  equity.^ 
During  the  past  thirty  years,  however,  the  jurisdiction  of  chan- 
cery in  such  cases  has  become  thoroughly  established,  and  has 
been  frequently  exercised ;  and  very  many  authorities  exist  on 
both  sides  of  the  Atlantic  wherein  this  species  of  property  has 
been  protected  by  writs  of  injunction.*    The  legislative  authority 

*  See  StapletoQ  v.  Foreign  Vineyard  Dixon  Crucible  Co.  v.  Gnggenheim,  2 
Ass'n,  12  Weekly  Rep.  976;  Scheile  v.  Brewster,  326,  for  a  discassion  of  the  his- 
Brakell,  11  Id,    796;  Joyce   on   Injunc-    tory  of  the  law  npon  this  subject. 

tions,  850.  s  See  Knott  v.  Morgan,  2  Keen,  218; 

*  See  Bradley  v.  Norton,  33  Conn.  Gout  v,  Alepoglu,  6  Beav.  69 ;  Perry  v. 
157;  Leather  Cloth  Co.  V.  American  Cloth  Truefitt,  Id.  66;  Croft  v.  Day,  7  Beav. 
Co.,  11  H.  L.  Cas.  623.  84;  Farina  v.  Silverlock,  6  DeG.  M.  &G. 

»  Southern  V.  How,  Popham,  143.  See  214;  Glenny  v.  Smith,  2  Dr.  &  Sm.  476; 
Browne  on  Trade-Marks,  chap.  i.  Edelsten  v.  Edelsten,  1   De  G.  J.  &  Sm. 

*  Blanchard  v.  Hill,  2  Atk.  484.     See     185  ;  Seixo  v.  Provezendc,  L.  R.    1  Ch. 


410 


INJUNCTIONS. 


[part  III. 


has  also  stepped  in  to  the  aid  of  the  judicial,  and  by  the  Act  of 
Congress  of  1870,  persons  entitled  to  use  any  trade-mark,  or  who 
intend  to  adopt  any  for  exclusive  use,  are  entitled  to  protection 
for  thirty  years  with  a  privilege  of  renewal,  under  certain  restric- 
,  tions,  and  upon  compliance  with  the  regulations  prescribed  by 
the  Act.^ 

Indeed  the  law  upon  this  subject  now  occupies  a  large  space  in 
modern  works  on  injunctions,  and  has  grown  into  a  system  suf- 
ficiently extensive  to  call  for  a  separate  treatise  f  and  while  an 
elaborate  discussion  of  the  authorities  would  undoubtedly  be  out 
of  place  in  a  work  like  the  present,  it  will,  nevertheless,  be  proper 
to  refer  very  briefly  to  one  or  two  of  the  decisions,  and  the 
general  principles  which  haVe  been  established. 

In  the  Leather  Cloth  Co.  v.  The  American  Leather  Cloth  Co.,' 
the  complainants  sought  to  obtain  an  injunction  restraining  an 
alleged  infringement  of  their  trade-mark,  which  consisted  of  a 
certain  device  (the  American  Eagle)  surrounded  by  words  pur- 
porting to  be  a  description  of  the  goods. 

This  description  was  false  in  certain  particulars.  The  defend- 
ants made  use  of  a  trade-mark  somewhat  resembling  that  of  tha 
complainants,  but  not  enough  to  deceive  a  purchaser  using  ordi- 
nary caution.  Upon  a  bill  being  filed  to  restrain  the  use  of  the 
defendants'  trade-mark  as  an  infringement  upon  that  of  the 
plaintiffs,  it  was  held  by  Lord  Chancellor  Westbury*  that  the 
complainants  were  not  entitled  to  relief,  because  they  themselves 
had  been  guilty  of  a  false  assertion  calculated  to  deceive  the 
public ;  and  by  the  House  of  Lords,  affirming  his  decision,  that 
the  difference  between  the  two  trade-marks  was  such  that  no  in- 
fringement could  be  said  to  exist.  This  case  therefore  may  be 
considered  as  establishing  two  propositions :  first,  that  the  trade- 


App.  192;  Ainsworth  v.  Walmsley,  L.  R. 
1  Eq.  518;  Braham  v.  Bustard,  1  Hem. 
&  M.  447;  Cocks  v.  Chandler,  L.  R.  11 
Eq.  446  ;  Banks  v.  Gibson,  34  Beay.  666; 
Dent  V.  Turpin,  2  Johns.  &  Hem.  139; 
Collins  Co.  V.  Brown,  8  K.  &  J.  423  ; 
Emperor  of  Austria  v.  Day,  3  De  G.  F.  & 
J.  217  ;  Marshall  v.  Ross,  L.  R.  8  Eq. 
651 ;  Gillott  v.  Esterbrook,  47  Barb.  455; 
Congress  and  Empire  Spring  Co  v.  High 


Rock  Spring  Co.,  57  Barb.  526;  45  New 
York,  291  ;  Woodward  v.  Lazar,  21  Cal. 
448;  Walton  v.  Crowley,  3  Blatchf.  C.  C. 
440 ;  Hostetter  v.  Vowinkle,  1  Dillon  C. 
C.  329;  Filley  v.  Fassett,  44  Missouri, 
168 ;  Davis  v.  Kendall,  2  R.  Island,  566. 

»  16  U.  S.  Stat,  at  Large,  210. 

8  Browne  on  Trade- Marks. 

8  11  H.  L.  Cas.  523. 

*  10  Jurist  (N.  S.)  81. 
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mark  for  which  protection  is  sought  must  not  itself  deceive  the 
public/  and  secondly,  that  the  imitation,  to  be  an  infringement, 
must  be  one  calculated  to  deceive  a  purchaser  using  ordinary 
caution. 

But  it  must  be  remembered  that  while  the  test  of  an  infringe- 
ment may  be  whether  or  not  the  public,  exercising  ordinary  cau- 
tion, are  deceived,  yet  the  ground  upon  which  the  jurisdiction 
of  the  court  rests,  in  such  cases,  is  not  the  fraud  upon  the  public, 
but  the  invasion  of  property.^ 

457.  Any  name,  symbol,  or  emblem  may,  in  general,  be  a  trade- 
mark. 

But  a  word  which  is  merely  descriptive  of  the  article,  or 
which  is  the  current  name  of  an  article,  or  which  merely  denotes 
the  general  character  of  the  business,  cannot  be  used  as  a  trade- 
mark.^ 

The  name  of  a  country  or  section  of  a  country  cannot  be  appro- 
priated as  a  trade-mark  by  the  owner  of  a  particular  product 
{e.  g,  coal),  of  that  country,  so  as  to  exclude  owners  of  other 
similar  products  coming  from  the  same  country  or  section  of 
country,  from  using  the  name.*  But  it  seems  that  the  use  of 
the  name  of  a  country,  by  a  person  whose  merchandise  does  not 
in  fact  come  from  that  country,  will  be  enjoined ;  and  if  the 
name  of  a  country  is  stamped  or  branded  upon  the  article,  it 
may  become  a  trade-mark*.^ 

A  man's  name  may  be  a  trade-mark ;  and  it  may  become  one 
to  such  an  extent  as  to  prevent  any  other  person  of  the  same 
name  from  using  his  own  name  in  connection  with  a  similar 
article.^ 

»  The  maxim  that  "  he  who  comes  into  »  Perry  v.  Truefitt,  6  Beav.  66  ;  Gillott 

a  court  of  equity  must  come  with  clean  v.  Esterbrook,  47  Barb.  455. 

hand"  applies  in  such  cases;  Palmer  v.  ^  Canal  Co.  v.  Clark,  13  Wallace,  311. 

Harris,  10  P.    F.  Sm.    156.     See,    also,  See,  also,  Newman  v.  AWord,  49  Barb. 

Pidding  v.  How,  8  Sim.  477;  Flavel  v.  588;  McAndrews  v.  Bassett,  10  Jur.  (N. 

Harrison,  10  Hare,  467.     See,  however,  S.)  550;  Seixo^v.  Provezende,  L.  R.  1  Ch. 

Ford  V.  Foster,  L.  R.  7  Ch.  App.  611.  App.   192;  Amoskeag   Manufac.   Co.    v, 

s  See  the  opinion  of  Lord  Westbury  in  Spear,  2  Sanf.  Sup.   Ct.  599 ;   Boardman 

10  Jur.  (N.  S.)  81.     See,  also,  Clark  v.  v.  Meriden  Britannia  Co.,  35'Conn.  402. 

Freeman,  11  Beav.  112;  Dixon  Crucible  ^  McAndrews  v.  Bassett,  10  Jur.  (N.  S.) 

Co.  V.  Guggenheim,  2  Brews.  332;  Joyce  550. 

on  Injunctions,  312.  «  HoUoway  v.  Holloway,  13  Beav.  209  ; 

Burgess  v.  Burgess,  8  De  G.  M.  &  G.  896. 
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A  man  cannot  acquire  a  trade-mark  until  the  article  to  which 
it  is  applied  is  actually  made  and  put  in  the  market.  Thus  an 
injunction  was  refused  to  a  publisher,  who  had  announced,  but  had 
not  actually  published,  a  magazine  called  "Belgravia,"  to  restrain 
another  publisher  who  had  hastily  brought  out  another  magazine 
bearing  the  same  name,  from  continuing  to  use  that  title,^ 

458.  In  order  to  obtain  relief  for  the  protection  of  a  trade- 
mark it  is  necessary  that  due  diligence  should  be  used,  and  it  is 
further  necessary  that  the  trade-mark  itself  should  not  contain 
any  misrepresentations;  for  (as  stated  above)  a  trade-mark  which 
is  false  and  thereby  calculated  to  deceive  the  public,  will  not  be 
protected  by  a  court  of  equity.^ 

Any  imitation  of  a  trade-mark  whereby  an  ordinary  pur- 
chaser might  be  deceived  into  the  belief  that  the  article  he  was 
buying  was  produced  or  manufactured  by  the  owner  of  th%  trade- 
mark, is  an  infringement.  It  has  often  happened  that  differences 
have  been  introduced  by  persons  desiring  to  infringe  a  trade-mark 
in  order  to  escape  from  the  rule  above  stated ;  but  all  such  color- 
able differences  are  disregarded  by  the  court,  if  the  general  re- 
sult is  a  misrepresentation.* 

The  remedies  ^which  equity  applies  to  cases  of  infringement 
of  trade-marks,  are  those  already  noticed  in  patent-right  and 
copyright  cases,  viz.,  an  injunction,  an  account,  and  an  inquiry 
into  damages. 

459.  Another  class  of  cases  in  which  injunctions  are  issued,  is 
where  irreparable  damage  may  be  done  by  the  alienation  of  pro- 
perty prior  to  or  pending  litigation,  or  even  where  no  litigation 
may  be  in  contemplation.  One  of  the  most  striking  instances  of 
this  class  of  cases  is  the  restraining  the  transfer  of  negotiable  in- 
struments which  have  been  fraudulently,  illegally,  or  improperly 
obtained,  or  which  ought  not  to  be  negotiated.*  From  the  nature 
of  these  instruments  it  is  obvious  that  if  they  once  get  into  the 

»  Maxwell  v.  Hogg,  L.  R.  2  Ch.  App.  lott  v.  Esterbook,  47  Barb.  456 ;  Walton 

807.  r.  Crowley,  3  Blatchf.  C.  C.  440;  Clark 

«  Leather  Cloth  Co.  v.  American  Lea-  v.  Clark,  26  Barb.  76 ;  Brooklyn  While 

ther  Cloth  Co.,  11  H.  L.  Cas.  623.  Lead  Co.  v.Masury,  Id.  416  ;  Williams 

*  See  Leather  Cloth  Co.  v.  American  v.  Johnson,  2  Bosw.  1 ;  Kerr  on  Injunc- 

Leather  Goth  Co.,  11  H.  L.  Cas,  623;  tions,  484. 

Glenny  v.  Smith,  2  Dr.  &  Sm.  476 ;  Seixo         «  Smith  v.  HaytweU,  Amb.  66 ;  3  Atk. 

V,  Provezende,  L.  R.  1  Ch.  App.  192  ;  Gil-  566  ;  Kerr  on  Injunctions,  595. 
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hands  of  an  innocent  holder  for  value,  irreparable  injury  may  be 
done  to  the  party  liable  thereon,  by  depriving  him  of  the  oppor- 
tunity of  making  a  defence  jvhich  he  would  otherwise  be  enti- 
tled to  set  up.  Hence  the  jurisdiction  to  restrain  the  negotiation 
of  such  instruments  upon  a  proper  case  being  made  out,  is  well 
established  both  in  England  and  in  this  country.^  So  also  trans- 
fers of  stock ;  sales  of  valuable  chattels  to  which  the  complainant 
claims  title ;  sales  and  mortgages  of  estates  by  a  mortgagor  who 
had  improperly  obtained  the  deeds  from  a  mortgagee ;  and  vexa- 
tious alienations  of  property  pending  litigation,  may  all  be  re- 
strained by  injunction.'  Equity,  however,  will  not  interfere  to 
restrain  a  debtor  from  alienating  his  property,  at  the  suit  of  a 
creditor  who  has  not  reduced  his  claim  to  judgment.' 

460.  Still  another  class  of  cases  in  which  equity  interferes,  is 
where  property  which  is  the  subject  of  litigation,  is  in  danger  of 
injury,  and  the  interposition  of  the  court  is  necessary  for  its  pro- 
tection. It  will  be  remembered  that  technical  waste  could  only 
exist  when  the  party  committing  it  was  lawfully  in  possession, 
and  that,  therefore,  if  his  claim  was  hostile,  the  remedy  by  injunc- 
tion against  waste,  strictly  speaking,  did  not  lie.*  "Where,  how- 
ever, special  circumstances  exist,  as  when  the  party  in  possessipn 
is  insolvent,  and  unable  to  respond  in  pecui^iary  damages;  or 
where  his  actions  are  such  as  to  deprive  the  land  of  its  chief 
value,  an  injunction  may  issue  to  protect  the  property  pending 
litigation.^  This  is  especially  so  in  the  case  of  mines,  for  there 
the  injury  goes  to  the  very  substance  of  the  estate.*  But  any 
injury  which  is  not  adequately  reparable  by  damages,  would  be 
a  sufficient  foundation  for  the  application.' 

»  Metier  v.  Metier,  3  C.  E.  Green,  270 ;  455.     See,  also,  Clark's  Appeal,  12  P.  F. 

4   Id,   457.     See  Ferguson  v.  Fisk,   28  Sm.  447. 

Conn.  601 ;  High  on  Injunctions,  J  712.  *  Pillsworthv.  Hopton,  6  Ves.  51.  See, 

See,  also,  Osborn   v.  The  Bank  of  the  however,  Shubrick  v.  Guerard,  2  Desaus. 

United  States,  9  Wheat.  788.  616,  note. 

«  Kerr  on  Injunctions,  590,  593,  594;  «  Meadow  Valley  v.  Dodds,  6Nev.  261  ; 

Hi^h  on  Injunctions,  {  251.  Kinsler  v.  Clarke,  2  Hill,  Cb.  617;  Hicks 

^  Wiggins  V.  Armstrong,  2  Johns.  Ch.  v.    Michael,  15  Cal.  107;  Vekk  a.  Hay- 

144;  Buchanan  v.  Marsh,  17  Iowa,  494;  den,  3   Bush,    125.     See,  also,  Kane   v. 

High  on  Injunctions,  J  250.     The  rights  Vanderburgh,  1  Johns.  Ch.  11. 

of  a  judgment  creditor  will  be  protected  <  United  States  v.  Parrott,  McA.  C.  C. 

80  as  to  restrain   the  judgment   debtor  271. 

from   committing  acts  in  the  nature   of  7  Kerr  on  Injunctions,  199. 
waste;  Witmer's  Appeal,  9  Wright  (Pa.), 
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The  object  of  the  court  in  granting  such  injunctions  is  to  pre- 
serve the  property  in  statu  quo  pending  litigation.  The  complain- 
ant, however,  in  order  to  obtain  the  relief  must  present  a  fair 
primd  facie  case;  and  in  order  to  secure  the  decision  of  the  court 
without  a  trial  at  law,  the  case  must  be  very  clear  and  plain.* 
In  cases  of  a  doubtful  character,  the  court  will  either  direct  the 
complainant  to  establish  his  title  at  law  in  the  first  instance, 
or  grant  an  injunction  pending  the  litigation,  according  to  cir- 
cumstances, or  the  exigencies  of  the  particular  case.  Interim 
orders  are  sometimes  made,  whereby  the  property  is  preserved 
without  issuing  the  formal  writ.^ 

461.  The  remedy  by  injunction  to  restrain  the*breach  of 
negative  covenants,  may  be  said  to  furnish  the  complement  to 
the  relief  by  specific  performance.  An  affirmative  covenant  is 
an  agreement  whereby  a  man  undertakes  that  something  shall 
be  done;  and  upon  the  breach  of  such  a  covenant,  and  upon  a 
proper  case  for  equitable  interference  being  made  out,  the 
remedy  is  by  a  bill  for  specific  performance.  On  the  other  hand, 
by  a  negative  covenant,  the  covenantor  promises  that  something 
shall  not  be  done;  and,  therefore,  the  relief  appropriate  to  a 
breach  of  such  a  contract  is  an  injunction. 

Injunctions  to  restrain  breaches  of  negative  covenants  are 
issued  when  the  contract  and  the  threatened  breach  are  clearly 
shown,  and  where  the  recovery  of  damages  at  law  would  furnish 
an  inadequate  redress.  "While  the  theory  upon  which  this  relief 
is  based  is  that  of  preventing  irreparable  injury,  yet  the  court 
will  not  enter  into  nice  discriminations  as  to  the  extent  of  the 
damage.  The  mere  fact  that  there  has  been  a  breach  of  cove- 
nant, is  a  sufficient  ground  for  interference ;  and  it  is  no  answer 
to  say  that  the  act  complained  of  will  inflict  no  injury  upon  the 
complainant,  or  will  even  be  a  positive  benefit  to  him.* 

462.  The  leading  authority  upon  this  subject  is,  perhaps, 
Lumley  v,  Wagner.*  There  the  defendant  had  entered  into  an 
engagement  with  the  plaintifiF  to  sing  at  his  theatre,  and  not  to 
sing  at  any  other  theatre;  and  an  injunction  was  granted  by 
Lord  St.  Leonards  restraining  her  from  singing  at  any  other 

•  Kerr  on  Injunctions,  208,  209.  *  Kerr  on  Injunctions,  632 ;   High  on 

«  Id.  212.  Injunctio/18,  J§  696,  717. 
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theatre.  It  was  held  in  that  case,  overruling  the  former  de- 
cisions,* that  the  circumstance  that  the  court  would  have  been 
unable  to  specifically  enforce  the  defendant's  aflBrmative  cove- 
nant to  sing,  did  not  aftect  the  complainant's  right  to  an  in- 
junction to  restrain  a  violation  of  the  negative  covenant;  and 
this  is,  perhaps,  the  correct  doctrine,  although  there  have  been 
decisions  the  other  way.* 

463.  The  instances  in  which  injunctions  have  been  issued  to 
restrain  the  breach  of  negative  covenants  are  very  numerous. 
Thus  injunctions  have  been  issued  to  restrain  a  person  who  had 
entered  into  a  covenant  not  to  ring  church  bells,  from  so  doing  f 
to  restrain  an  author,  who,  on  the  sale  of  a  work,  had  cove- 
nanted with  the  purchaser  not  to  do  anything  which  might  be 
detrimental  to  the  sale  or  publication  of  that  work,  from  publish- 
ing a  rival  work  on  the  same  subject  ;*  to  restrain  tenants  from 
violating  covenants  in  their  leases  as  to  the  mode  of  cultivation, 
or  the  removal  of  machinery  ;*  to  restrain  the  erection  of  buildings 
beyond  a  certain  height;^  to  restrain  the  carrying  on  of  par- 
ticular trades  in  demised  premises  f  and  in  many  other  cases  too 
numerous  to  mention.^  The  jurisdiction  is  frequently  exercised 
for  the  purpose  of  enforcing  contracts  in  proper  restraint  of 
trade,^  the  principles  of  which  have  been  already  explained ;  and 
also  to  enforce  covenants  which  do  not  run  with  land,  but  of 
which  the  vendee  had  notice,  and  of  which  an  observance  on 
his  part  will,  therefore,  be  compelled  in  equity.*® 

The  mere  fact  that  the  covenant  provides  for  a  penalty  upon 
its  breach,  is  no  ground  for  refusing  an  injunction.** 

'  Kemble  v.  Kean,  6  Sim.  333 ;  Kim-  Hodson  v.  Coppnrd,  29  Beav.  4  ;  Clements 

berley  v.  Jennings,  Id.  340 ;  Kerr  on  In-  v.  Welles,  L.  R.  1  Eq.  200 ;   Parker  v, 

junctions,  628.  Whyte,  1  Hem.  &  M.  167. 

«  Sanquirico  v,  Benedetti,  1  Barb.  315  ;         «  Kerr  on  Injunctions,  503,  604,  505. 
Hills  V.  CroU,  2  Phillips,  60.  »  Butler  v.  Burleson,   16  Verm.   176; 

»  Martin  v.  Nutkin,  2  P.  Wms.  266.  McClurg's  Appeal,  8  P.  F.  Sm.  61. 

<  Barfieldv.  Nicholson,  2  Sim.  &Stu.  1.        »«  Tulk  v.  Moxhay,  11  Beav.   571;  2 

*  Fleming  v.  Snook,  6  Beav.  250 ;  Grey  Ph.  774.  See,  also,  Clements  v.  Welles, 
de  Wilton  r.  Saxon,  6  Ves.  106;  Pultenex  L.  R.  1  Eq.  200;  Wilson  v.  Hart,  L.  R. 
«.  Shelton,  5  Ves.  260,  n. ;  Hamilton  v.  1  Ch.  App.  463 ;  Western  v,  McDermotl, 
Dunsford,  6  Irish  Ch.  412.  2  Id.  72. 

•  Lloyd  V.  London,  Chatham  and  Dover  "  Hardy  v.  Martin,  1  Cox,  26.  See  ante, 
Railway  Co.,  2  De  G.  J.  &  Sm.  568.  p.  187,  and  authorities  cited  in  note  4. 

^  Kemp  v.  Sober,  1   Sim.  N.*  S.  517; 
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464.  A  negative  quality  will  sometimes  be  imported  into  an 
affirmative  covenant,  and  relief  afforded  by  injunction.  Thus 
lessees  who  had  covenanted  to  manage  land  or  cultivate  a  farm 
in  a  husband-like  manner,  have  been  restrained  from  doing  acts 
of  bad-husbandry,  although  there  was  no  express  covenant  to 
refrain  from  such  acts.^  But  where  the  affirmative  agreement 
cannot  be  specifically  enforced,  the  court  will  not  import  into 
it  a  negative  covenant.  Thus,  where  a  defendant  had  agreed  to 
take  notes  of  cases  in  court,  and  compose  reports  for  the  plaintiff, 
but  had  failed  to  do  so,  an  injunction  to  restrain  him  from 
making  reports  for  other  persons  was  refused.'  Other  instances 
will  be  found  in  the  cases  cited  in  the  note. 

Injunctions  to  restrain  breaches  of  covenant  may,  if  the  occa- 
sions require  it,  be  of  a  mandatory  character.* 

465.  The  last  class  of  cases  in  which  injunctions  are  granted, 
which  will  be  particularly  noticed,  embraces  those  in  which  the 
writ  is  issued  in  the  case  of  corporations. 

Many  cases  of  this  description  fall  under  the  jurisdiction  of 
equity  upon  the  subject  of  trusts;  and  this  jurisdiction,  of 
course,  authorizes  a  court  of  chancery  to  interfere  wherever  the 
property  of  a  corporation  can,  under  the  conditions  of  its  cor- 
porate birth,  be  treated  as  trust  funds,  and  there  is  an  atteriipt 
to  apply  the  property  to  purposes  foreign  to  the  objects  of  the 
corporation,  in  other  words,  foreign  to  the  trust.  The  theory 
upon  which  the  remedy  by  injunction  is  administered  in  such 
cases  is,  simply,  that  the  court  will  interfere  to  prevent  a  breach 
of  trust.  Thus  it  has  been  held  in  several  cases,  that,  where  pro- 
perty is  conveyed  to  a  religious  corporation  upon  the  trust,  either 
expressed  or  sufficiently  implied,  that  it  is  to  be  held  for  the 
benefit  of  a  set  of  men  holding  certain  religious  doctrines,  the 


1  Drury  v.  Molins,  6  Yes.  328 ;  Pratt  distiDction  between  these  cases,  and  cases 

V.  Brett,  2  Madd.  62 ;  Kerr  on  Injunc-  such   as   Lamley  v.  Wagner  (supra),  is 

tions,  522.  that  in  the  latter  the  negative  coTenant 

»  Clarke  v.  Price,  2  Wils.  C.  C.  167 ;  was  expressed, 

Pjckering  v.  Bishop  of  Ely,  2  Y.  &  C.  C.  *  *  Lane  v.   Newdigate,   10  Ves.   192; 

C.    249 ;     Johnson   v.   Shrewsbury   and  Whittaker  v.  Howe,  8  Beav.  883 ;  Kerr 

Birmingham  Railway  Co.,  8  De  G.  M.  &  on  Injunctions,  584. 
G.  914  ;  Kerr  on  Injunctions,  524.     The 
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court  will  interfere  to  restrain  a  use  of  the  property  for  the 
benefit  of  those  who  do  not  hold  the  prescribed  doctrines.^ 

Indeed,  the  ground  upon  which  the  jurisdiction  of  courts  of 
chancery  in  cases  of  injunction  to  restrain  corporate  action  has 
been  put  by  text  writers  of  very  considerable  authority,  has  been 
solely  a  breach  of  trust  ;^  but  it  is  submitted,  with  deference, 
that  this  view  of  the  jurisdiction  is  somewhat  too  limited,  for 
it  would  seem  that  a  court  of  equity  would  tisually  interfere  to 
restrain  acts  of  corporations  ultra  vires^  when  these  acts  resulted 
or  were*  likely  to  result  in  injury  to  the  stockholders,  without 
regard  to  the  question  whether  there  had  been  a  technical  breach 
of  trust.  Be  this  as  it  may,  the  equity  jurisdiction  in  the  United 
States  over  corporations  has  been  very  extensively  exercised. 
Thus  in  Pennsylvania  this  is  not  only  one  of  the  distinct  heads 
of  jurisdiction  conferred  by  statute,^  but  it  has  been  treated  as 
one  of  those  equitable  powers  which  are  inherent  in  courts  of 
chancery.^  Bills  to  restrain  corporate  action  within  proper  limits  . 
are,  therefore,  very  frequent  in  the  United  States,  and  they  are 
used  in  cases  of  corporations  of  a  municipal  and  public  kind,  as 
well  as  those  of  a  private,  or  mercantile,  or  eleemosynary  cha- 
racter.* The  jurisdiction  of  the  court  may,  also,  be  invoked  to 
prevent  the  franchise  of  a  corporation  from  being  destroyed.* 

A  corporation,  however,  cannot  be  compelled  to  perform  a 

'   Scbnorr's  Appeal,  17  P.  F.  Sm.  138;  v.  Bank,  4  Allen,  1 ;  March  v.  Eastern 

Rosbi's  Appeal,  19  Id.  462;  Watson  v.  Railway  Co.,  40  N.  Hamp.  548;  Philadel- 

Jones,  18  Wallace,  679 ;  High  on  Injunc-  phia  and  Erie  R.  R.  Co.  v.  Catawissa  R. 

tion^,  chap.  v.  R.  Co.,  8  P.  F.  Sm.  20 ;  Winebrenner  v. 

'  Kerr  on  Injunctions,  670;    High  on  Colder,  7  Wright  (Pa  ),  244;  Mandereon 

Injunctions,  J  761.  v.  Commercial  Bank,  4  Casey,  379;  Stur- 

8  See  antCj  Introduction,  Chap.  I.,  p.  ges  r.  Knapp,  31  Verm.  1 ;  Stevens  v. 

21,  note.  Rutland   and    Burlington   R.  R.,  29  Id, 

*  See  Commonwealth  v.  The  Bank  of  545 ;  Nazro  v.  Merchants'  Ins.  Co.,  14 
Pennsylvania,  3  Watts  &  Serg.  193.  Wis.  295  ;  Grand  Trunk  Railway  v.  Cook, 

*  See  Delaware  and  Raritan  Canal  v.  29  III.  237  ;  Carter  v.  City  of  Chicago, 
Raritan  and  Delaware  Bay  R.  R.  Co.,  1  57  Id.  283;  Durfee  v.  Old  Colony  R.  R. 
C.  E.  Green,  378;  Newark  Plank  Road  Co.,  6  Allen,  280;  Peabodyv.  Flint,  6  Id. 
Co.  V.  Elmer,  1  Stockt.  764;  Kean  v.  62;  Dodge  t;.  Woolsey,  18  How.  341.  See, 
Johnson,  Id.  401 ;  Giffbrd  v.  The  New  also,  Colman  v.  Eastern  Counties  Railway 
Jersey  R.  R.  Co  ,  2  Id,  171  ;  People  t;.  Co.,  10  Beav.  1  ;  Simpson  v.  The  Hotel 
New  York,   32   Barb.    102;    Scofield   v,  Co.,  8  H.  L.  Cas.  712. 

Eighth,  etc.,  27  Conn.  499 ;   Sheldon  v,         ^  Osborn  v.  Bank  of  the  United  States, 
Centre,  etc.,  25  Id,  224  ;  Commonwealth    9  Wheat.  738. 
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public  duty  at  the  suit  of  a  private  individual,  without  some 
special  right  or  authority.^ 

In  leaving  the  subject  of  injunctions  it  should  be  remembered 
that  the  examples  given  of  the  application  of  this  equitable 
remedy  to  the  cases  which  have  been  discussed  are,  after  all, 
only  illustrations  of  the  jurisdiction,  and  are  not  to  be  regarded 
as  an  exhaustive  catalogue  of  all  the  cases  in  which  this  remedy 
can  be  applied.  The  field  of  this  jurisdiction  is  an  exceedingly 
wide  one,  and  scarcely  any  injury  to  the  rights  of  property  can 
be  imagined  where  the  writ  would  not  issue,  if  the  remedy  at 
law  was  inadequate,  and  the  only  efficient  redress  would  be  the 
restraint  of  the  commission  or  continuance  of  the  wrongful  act. 


CHAPTER  m. 


RE-EXECUTION,  REFORMATION,  RESCISSION,  AND  CANCELLATION. 


466.  Reason  for  the  existence   of  these 
equitable  remedies. 

467.  Re>execQtioD. 

468.  Reformation. 

469.  General  principles  in  such  cases. 

470.  Admissibility  of  parol  evidence. 

471.  Reformation  under  presumption  of 
law. 

472.  Rescission ;  voidable  contracts,  how 
far  good. 


478.  Cancellation  as  applied  in  the  re- 
scission of  Toidable  contracts. 

474.  Cancellation  independent  of  rescis- 
sion. 

476.  Relief  by  rescission  and  cancellation 
a  matter  of  judicial  discretion. 

476.  Compensation. 

477.  Rule  in  England ;  Sir  Hugh  Cairns's 
Act. 

478.  No  uniform  rule  on  this  subject  in 
the  United  States. 


466.  It  has  been  stated  in  a  former  chapter  that  in  order  to 
render  the  circle  of  equitable  relief  in  the  ease  of  contracts  and 
duties  <5omplete,  it  is  necessary  that  not  only  should  a  suitor  in 
chancery  obtain  redress  by  virtue  of  bills  for  specific  perform- 
ance and  injunction,  but  that  there  should  also  exist  some 
remedy  bj  means  of  which  a  lost  writing  may  be  supplied,  an 


1  Buck  Mountain  Co.  v,  Lehigh  Coal  panies  and  oorporaUons,  see  Redfield  on 

Co.,   14   Wright   (Pa.),   91.     Upon    the  Railways,    825;    Kerr    on    Injunctions, 

general  subject    of   the  jurisdiction  of  chaps,   xxiii.  and  xxiv. ;   and  High  on 

equity  by  way  of   injunction  over  com-  Ii^unctions,  chaps,  t.  and  xvii. 
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instrupaent  which  has  been  erroneously  framed  corrected,  and 
documents  obtained  through  fraud  or  duress  surrendered.  Hence 
there  arises  the  necessity  for  bills  for  Re-execution,  Reformation, 
and  Cancellation,  which  may  be  appropriately  considered  imme- 
diately after  the  subjects  of  the  two  preceding  chapters. 

467.  The  remedy  of  Re-execution  is  applicable  to  cases  in 
which  deeds  or  other  instruments  are  lost  or  destroyed ;  and  is  the 
method  by  which  equities  growing  out  of  accident  are  sometimes 
enforced.  Very  frequently  in  cases  of  accident  the  redress  which 
a  party  seeks  is  not  only  that  the  lost  instrument  shall  be  re- 
executed,  but  that  further  relief  shall  be  administered  by  direct- 
ing a  performance  on  the  part  of  the  defendant  of  the  duty  for 
which  he  was  bound  by  the  instrument,  and  for  the  non-perfor- 
mance of  which,  were  it  not  for  the  loss,  he  could  have  been  held 
answerable  in  a  common  law  action.  Thus  in  former  times, 
and  when  the  strictness  of  the  common  law  rule  in  regard  to 
profert  had  not  been  relaxed,*  the  relief  in  equity  in  the  case  of 
a  lost  bond  extended  not  only  to  re-execution,  but  also,  for  the 
purpose  of  avoiding  circuity  of  action,  to  a  decree  for  the  pay- 
ment 6f  the  debt.^  In  such  a  case  (it  will  be  observed)  the  object 
of  the  complainant  is  to  obtain  a  payment  of  the  money  due 
upon  the  bond,  to  accomplish  which  he  was  originally  compelled 
to  resort  to  equity  in  consequence  of  a  rule  of  pleading  which 
prevented  his  recovery  in  a  common  law  action.  Here,  there- 
fore, the  ultimate  relief  sought  is  not  re-execution  but  payment. 

But  cases  may  sometimes  arise  in  which  re-execution  is  the 
principal  or  only  redress  which  is  required ;  and  here  the  equi- 
table remedy  now  under  consideration  is  particularly  called  into 
play.  An  illustration  of  the  necessity  for  this  equitable  remedy 
may  be  found  in  those  cases  in  which  a  deed  has  been  lost,  and 
a  title  is,  therefore,  in  danger  of  being  rendered  unmarketable 
by  the  absence  of  one  of  the  links  in  the  chain.  Thus,  if  a 
conveyance  to  a  purchaser  has  accidentally  been  burned,  the 
seller  will  be  compelled  upon  a  resale  to  join  in  a  conveyance  to 
the  new  purchaser,  or  if  the  estate  is  not  resold  to  again  convey 
to  the  first  purchaser.*    In  a  case  of  this  kind  the  interposition 

»  See  antey  p.  183.  «  Bennett  v.   Ingoldsby,   Finbh,  262 ; 

«  Adams's  Eq.  167.  2  Sug.  V.  and  P.  41  (8th  Am.  cd.). 
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of  the  chancellor  is  sought  solely  upon  the  ground  of  the'efficiency 
of  the  equitable  remedy,  and  no  relief  is  asked  for  beyond  the 
simple  re-execution  of  the  lost  or  spoliated  instrument.  Of  course 
in  applying  this  remedy  the  court  will  act  in  obedience  to  the 
general  principles  by  which  its  interposition  is  usually  regu- 
lated ;  and  as  one  of  those  principles  consists  in  the  discourage- 
ment of  carelessness  or  negligence,  a  decree  may  be  refused  if 
the  loss  or  destruction  of  the  instrument  has  happened  through 
the  fault  of  the  complainant.* 

468.  The  remedy  of  Reformation  is  obviously  one  which  is 
necessary  to  the  complete  and  exact  administration  of  justice; 
and  which,  moreover,  can  be  attained  by  equitable  procedure 
alone.  A  court  of  law  may  construe  and  enforce  an  instrument 
as  it  stands,  or  may  refuse  upon  proper  cause  shown  to  give  any 
effect  to  it,  or  may  treat  it  as  a  nullity.  But  it  is  plain  that  if 
the  instrument  has  not  been  drawn  so  as  to  express  the  true 
intention  of  the  parties,  to  enforce  it  in  its  existing  condition 
would  be  simply  to  carry  out  the  very  mistake  or  fraud  com- 
plained of;  while  to  set  it  aside  altogether  might  deprive  the 
plaintiff  of  the  advantages  of  a  contract  to  which  he  is  lawfully 
entitled.  It  is  obvious,  therefore,  that  the  only  true  measure 
of  justice  in  such  a  case  is  the  equitable  remedy  by  reformation 
(or  correction,  as  it  is  sometimes  called),  by  means  of  which  the 
instrument  is  made  to  conform  to  the  intention  of  the  parties, 
and  is  then  enforced  in  its  corrected  shape. 

The  occasions  which  most  frequently  give  rise  to  this  equi- 
table remedy  are  cases  of  mistake  and  fraud.  Thus,  where  a 
settlement  is  executed  with  the  design  of  carrying  out  prior 
articles,  but  which  is  so  drawn  by  mistake  that  it  fails  to  con- 
form to  the  intention  as  expressed  in  the  articles,  a  bill  in  equity 
will  lie  for  the  purpose  of  reforming  the  instrument  so  that  the 
original  intention  of  the  parties  to  the  settlement  may  not  be 
defeated.'  And  so  where,  through  artifice,  the  written  evidence 
of  a  contract  is  drawn  in  such  way  that  the  terms  of  the  agree- 
ment are  not  accurately  expressed,  the  party  injured  by  the 

•  See  Hoddy  v.  Hoard,  2  Carter  (Ind.),    Eq.  20,  and  notes ;   Perry  on  Trusts,  { 
474.      •  369 ;  ante,  p.  66. 

s  Glenorchy  v.  Bosyille,  1  Lead.  Cas. 
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fraud  may  come  into  equity  for  the  purpose  of  having  the  in- 
strument corrected,  and  the  contract,  as  reformed,  enforced. 

Bills  which  seek  to  have  absolute  deeds  declared  to  be  mort- 
gages, and  for  the  consequent  enforcement  of  the  mortgagor's 
equity  of  redemption,  are  illustrations  of  this  species  of  refor- 
mation.* 

469.  The  general  nature  of  mistake  and  fraud  has  been 
attempted  to  be  explained  in  former  chapters.  What  we  have 
to  do  with  now  is  the  method  in  which  the  court  applies  the 
equitable  remedy  of  reformation,  for  the  purpose  of  redressing 
injuries  growing  out  of  mistake  or  fraud.  The  general  princi- 
I)les  by  which  the  court  is  guided  in  such  cases  are  well  settled. 
A  person  who  seeks  to  rectify  a  deed  on  the  ground  of  mistake 
must  establish,  in  the  clearest  and  most  satisfactory  manner, 
that  the  alleged  intention  to  which  he  desires  it  to  be  made 
conformable  continued  concurrently  in  the  minds  of  all  parties 
down  to  the  time  of  its  execution ;  and,  also,  must  be  able  to 
show  exactly  and  precisely  the  form  to  which  the  deed  ought 
to  be  brought.^ 

To  reform  a  contract,  and  then  enforce  it  in  its  new  shape, 
calls  for  a  much  greater  exercise  of  the  power  of  a  chancellor 
than  simply  to  set  the  transaction  aside.  Reformation  is  a  much 
more  delicate  remedy  than  rescission.  Hence,  in  order  to  justify 
a  decree  for  reformation  in  cases  of  pure  mistake,  it  is  necessary 
that  the  mistake  should  have  been  mutual.^  Where  the  mis- 
take has  been  on  one  side  only,  the  utmost  that  the  party 
desiring  relief  can  obtain  is  rescission,  not  reformation.*  The 
case  is,  of  course,  different  if  any  element  of  fraud  exists ;  for  it 
has  been  properly  held  that  where  there  is  mistake  on  one  side, 
and  fraud  on  the  other,  there  is  a  case  for  reformation.* 

470.  The  difficulties  which  arise  in  these  cases  grow,  princi- 
pally, out  of  questions  of  evidence.  Where  the  instrument  recites 
an  agreement  which  it  professes  to  carry  out,  but  fails  to  do  so, 

J  See  antey  chap,  on  Mortgages.  •  Ante,  page  194. 

2  By  the  Lord  Chancellor  in  Fowler  v.        *  Bellows  v.  Steoo,  14  N.  Harap.  176; 

Fowler,  4  De  G.  &  J.  265.     See,   also,  Cooper  r.   The    Farmers'    Ins.   Co.,    14 

Stockridge  v.  Hudson  Iron  Co.,  107.  Mass.  Wright  (Pa.),  299. 
290.  6  Welles  v  Yates,  44  New  York,  526. 
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the  case  for  reformation  is  perfectly  clear  ;  but  where  there  is  no 
recital  of  any  prior  agreement,  but  the  alleged  mistake  is  at- 
tempted to  be  proved  by  extrinsic  evidence,  the  limits  of  the 
equity  for  correction  are  more  difficult  to  define.*  The  distinc- 
tion which  ought  to  be  borne  in  mind  seems  to  be  between  those 
cases  in  which  the  intention  of  the  parties  has  not  been  accurately 
expressed,  and  those  in  which  the  intention,  though  accurately 
expressed,  has  been  reached  through  some  misapprehension  or 
ignorance.^  In  the  first  class  of  cases  the  true  remedy  is  refor- 
mation, and  evidence  is  admissible  to  show  what  the  intention 
of  the  parties  really  was.  Thus,  to  refer  to  an  instance  cited  in  a 
former  chapter,  if  there  is  an  agreement  that  part  of  the  pur- 
chase-money of  certain  real  estate  should  be  paid  by  a  judgment 
note  for  a  certain  sum, "  with  interest,"  and  these  words  are 
omitted  from  the  note  by  mistake,  it  is  competent  to  show  this 
omission  by  parol  evidence  for  the  purpose  of  obtaining  a  decree 
correcting  the  instrument.*  The  'general  principle,  therefore, 
that  where  no  statutory  provision  intervenes,  parol  evidence  is 
admissible  for  the  purpose  of  correcting  a  mistake  in  a  written 
instrument,  and  of  carrying  it  into  effect  as  corrected  (in  other 
words,  for  the  purpose  of  applying  the  equitable  remedy  of 
reformation),  has,  accordingly,  been  adopted  by  many  decisions 
throughout  the  United  States ;  but  relief  will  be  granted  only 
where  there  is  a  plain  mistake  clearly  made  out  by  satisfactory 
proofs.*  The  same  result  now  seems  to  have  been  reached  in 
England ;  although  there  is  great  reluctance  to  admit  parol 
testimony  unless  it  is  corroborated  by  other  evidence.*  And  on 
both  sides  of  the  Atlantic  it  now  seems  to  be  established  that 
the  courts  may,  under  certain  circumstances,  and  when  the 

I  Adams's  Eq.  169.   See  Bold  v.  Hutch-  Whitney  v.  Whitney,  6  Dana,  330  ;  Stock- 

inson,  5DeG.  M.  &G.  558,  568;  2Spenoe  bridge   v,  Hudson  Iron   Co.,  107  Mass. 

Eq.  140,  141.  290;  1    Sug.   V.   and   P.  262  (8th  Am. 

«  See  antty  p.  193,  Accident  and  Mis-  ed.)  ;  notes  to  Woollam  v.  Heam,  2  Lead, 

take.  Cas.  Eq.  683  (3d  Am.  ed.)  ;  ante^  p.  193. 

8  Gump's    Appeal,   16   P.   F.    Smith,        ^  See  Alexander  v.  Crosbie,  LI.  &  G. 

476;  .and  see  the  other  oases  cited,  ante^  (temp.  Sug.)  145;  Mortimer  v.  Shortall, 

p.  193,  note  3.  2  Dr.  &  War.  863;  Kerr  on  Fraud  and 

<  See  Gillespie  v.  Moon,  2  Johns.  Ch.  Mistake,  423 ;  1  Sug.  V.  and  P.  262  (8th 

695;   Lyman   v.  Little,  15  Verm.   576;  Am.  ed.). 
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parol  evidence  is  very  conclusive,  grant  th^  relief  sought,  even 
though  the  mistake  is  denied  by  the  answer  of  the  defendant.^ 

Where  the  statute  of  frauds  intervenes,  the  admissibility  of 
parol  evidence  is  necessarily  attended  with  greater  difficulty. 
The  authorities  upon  this  subject  have  already  been  noticed  in 
the  chapter  on  specific  performance;  it  will,  consequently,  be 
sufficient  to  refer  to  the  conclusion  there  stated.' 

In  cases  of  fraud  there  is  less  reluctance  to  admit  parol  evi- 
dence for  the  purpose  of  reforming  a  written  contract  than  in 
cases  of  bald  mistake. 

Thus  it  was  said  in  a  former  chapter  that  parol  evidence  was 
admissible  for  the  purpose  of  showing  that  a  deed  absolute  on  its 
face  was  intended  to  be  a  mortgage,  and,  therefore,  that  the 
grantor  should  be  entitled  to  avail  himself  of  his  equity  of  re- 
demption.* This  is  the  rule  in  most  of  the  States  of  the  Union  ;* 
but  in  Massachusetts,  Maine,  Connecticut,  New  Hampshire,  and 
perhaps  some  other  States,  parol  evidence,  in  such  cases,  seems  to 
have  been  considered  inadmissible;*  although  in  some  of  these 

»  Fowler  v.  Fowler,  4  De  G.  &  J.  273  ;  402  ;  Osborn  v,  Phelps,  19  Conn.  63  ; 
Gray  v.  Woods,  4  Blackf.  432.  See,  also,  Clinan  v.  Cooke,  1  Sch.  &  Lef  22);  but 
the  cases  cited  in  the  two  preceding  that  **  a  rectification  by  making  the  con- 
notes ;  and  Kerr  on  Fraud  and  Mistake,  tract  include  obligations  or  subject  mat- 
and  Sugden  V.  and  P.,  ut  sup,  ter,  to  which  its  written  terms  will  not 

s  See  ante^  p.  858.     This  subject  was  apply,  is  a  direct  enforcement  of  the  oral 

elaborately  examined  in  the  case  of  Glass  agreement,  as  much  in  conflict  with  the 

V.  Hulbert,  102  Mass.  81,  where  the  rule  statute  of  frauds  as  if  there  were   no 

WAS  laid  down  to  be  that  **  when  the  pro-  writing  at  all." 

posed  reformation  of  an  instrument  in-  *  AntCf  p.  160. 

Tolves  the  specific  performance  of  an  oral  *  Russell  v.  Southard,  12  Howard,  189  ; 

agreement  within  the  statute  of  frauds,  Morgan  v.  Shinn,  15  Wal.  105 ;  Marks  v. 

or  when   the  term  sought  to  be  added  Pell,  1  Johns.  Ch.  594 ;  Horn  v.  Keteltas, 

would  80  modify  the  instrument  as   to  46  N.  Y.  605 ;  Sweet  v.  Parker,  7  C.  E. 

make  it  operate  to  convey  an  interest  or  Green,  453  ;  Odenbaugh  v.  Bradford,  1 7 

secure  a  right,  which  can  only  be  con-  P.  F.  Sm.  96  ;  Maffitt  v.  Rynd,  19  Id.  887  ; 

veyed  or  secured  through  an  iustrument  Conner  v.  Chase,  16  Verm.  764  ;  Bank  of 

in  writing,  and  for  which  no  writing  has  Westminsters.  Whyte,  1  Maryl.  Ch.  586; 

ever  existed,  the  statute  of  frauds  is  a  3  Id.  608;  Webb  v.  Rice,  6  Hill,  219; 

sufficient    answer  to  such  a  proceeding,  Conwell  v.  Evill,  4  Blackf.  67  ;  Sugden 

unless  the  plea  of  the  statute  can  be  met  V.  and  P.  267  note ;  2  Wash.  Real  Prop 

by  some  ground  of  estoppel  to  deprive  the  50  et  seq, ;  ante,  p.  160,  note  2. 

party  of  the  right  to  set  up  that  defence"  *  1  Sugden  V.  and  P.  267,  note, 
(citing  Jordan  v.  Sawkins,   1  Ves.,    Jr. 
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States  the  question  cannot,  perhaps,  be  considered  as  definitely 
settled.^ 

471.  In  addition  to  reforming  instruments  by  direct  evidence, 
in  cases  of  fraud  or  mistake,  correction  will  be  sometimes  made 
by  presumption  of  law,  or  rather  of  equity.^  Thus  where  a  joint 
and  several  debt  exists,  and  a  bond  is  afterwards  given  to  secure 
the  same  which  is  drawn  in  such  a  way  as  to  make  the  obliga- 
tion merely  joint  and  not  joint  and  several,  equity  will  reform 
the  instrument  upon  the  presumption  that  the  writing  by  which 
the  debt  was  to  be  secured  was  intended  to  follow  in  its  terms 
the  nature  of  the  debt  itself,  and  the  correction  will  therefore 
take  place  in  favor  of  the  presumed  intention  of  the  parties.^ 
Indeed  some  cases  have  gone  still  further,  and  it  has  been  held 
that  whenever  a  loan  is  made  to  two  jointly  it  will  be  presumed 
in  equity  that  every  debtor  was  to  be  permanently  liable  until 
the  money  should  be  paid ;  and  that  therefore  a  debt  so  arising, 
though  at  law  it  is  the  joint  debt  of  all  the  co-debtors,  §hall  be 
treated  in  equity  as  the  several  debt  of  each  ;*  but  it  has  been 
doubted  whether  these  authorities  have  not  carried  the  doctrine 
under  consideration  too  far.^  The  doctrine  will  not  apply  when 
the  original  creation  of  the  4<^bt  was  in  the  form  of  a  joint  obli- 
gation, for  in  such  a  case  there  can  be  no  presumption  that  the 
contract  of  the  parties  was  meant  to  assume  a  different  shape, 
and  equity  will  not  interfere  upon  conjecture  merely.^  Nor  will 
such  a  presumption  be  entertained  in  the  case  of  a  mere  surety, 
whose  duty  is  measured  solely  by  the  legal  force  of  the  bond,  and 
who  is  under  no  moral  obligation  to  pay  the  obligee  independent 
of  his  covenant.  There  is  nothing,  therefore,  in  such  a  case,  on 
which  to  found  an  equity  for  the  interposition  of  a  court  of 
chancery.^    Where,  however,  the  evidence  plainly  establishes 

'  See  Newton  v.  Fay,  10  Allen,  605 ;  Thorpe  v.  Jackson,  2  Y.  &  C.  Exch.  653. 

Howe  V.  Russell,  36  Maine,  115.,  See  United  States  v.  Price,  9  How.  103. 

2  Wyche  v.  Green,  11  Geo.  172.  *  Jones  r.  Beach,  2  De  G.  M.  &  G.  886. 

'  Hyde  v.  Tanner,  1  Barb.  76  ;  Weaver         ^  Samner  v.  Powell,  2  Meriv.  30 ;  Un- 

V.  Shryock,  6  Serg.  &  R.  262;   Pickers-  derhill  v.  Horwood,   10  Ves.  209;  Jones 

gill  V,  LKhens,  15  Wallace,  144.    See,  also,  r.  Beach,  2  De  G.  M.  &  G.  886  ;  Moser  v. 

Stiles  V.  Brock,  1  Barr,  215.  Libengutb,  2  Rawle,  428. 

*  Simpson    v,    Vaughan,   2    Atk.    31  ;         ^  Pickersgill   v.    Lahens,    15    Wallace 

144. 
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the  fact  that  the  intention  of  the  parties  was  to  make  the  in- 
strument several  as  well  as  joint,  it  will  be  reformed  even  as 
against  the  estate  of  one  who  was  only  a  surety.^ 

Upon  the  same  principle  of  reformation,  if  a  mortgage  is  made 
of  a  wife's  property,  and  the  equity  of  redemption  is  limited  to 
the  husband  alone,  and  it  appears  from  all  the  circumstances  of 
the  case  that  nothing  more  was  intended  to  affect  it  (the  pro- 
perty of  the  wife)  than  the  creation  of  a  mortgage,  equity  will 
interfere  by  reforming  the  instrument,  and  restoring  the  equity 
of  redemption  to  the  wife.^ 

472.  It  has  been  stated  in  a  former  chapter  that  in  certain 
cases  of  fraud  and  mistake  the  proper  redress  which  ought  in 
justice  to  be  afforded  to  the  injured  party  is  that  the  transaction 
into  which  he  has  entered  should  be  set  aside,  and  the  written 
evidence  thereof  surrendered  or  destroyed.  Some  of  the  rules 
also  upon  which  a  court  of  equity  acts  in  cases  of  rescission  have 
been  attempted  to  be  pointed  out ;  such  as  those  which  relate  to 
the  admissibility  of  parol  evidence  in  such  cases,  and  those  also 
by  which  the  loss  of  the  complainant's  right  to  relief  through 
confirmation,  acquiescence,  or  delay  is  controlled.  In  addition  to 
the  above,  it  may  be  stated  here,  that  a  transaction  which  is 
capable  of  being  rescinded  on  the  ground  of  fraud,  is  to  be 
treated  as  good  until  rescinded,  and  not  as  bad  until  confirmed, 
or,  in  other  words,  that  a  contract  which  may  be  set  aside  at  the 
option  of  the  injured  party,  is  to  be  considered  as  being  in  effec- 
tive operation  until  that  party  takes  measures  to  enforce  his 
right  to  rescind.^  This  was  well  put  by  Mr.  Mellish,*  in  his 
argument  in  Oakes  v.  Turquand  before  the  House  of  Lords,  in 
the  following  query:  when  you  say  that  an  agreement  is  voida- 
ble and  not  void,  and  when  the  complainant  endeavors  to  insist 
upon  his  right  to  treat  it  as  void,  is  the  agreement  to  be  taken 
as  valid  until  rescinded,  or,  when  rescinded,  to  be  taken  to 
have  been  void  from  the  first  ?  And  this  query  was  answered 
by  the  tribunal  to  which  it  was  addressed  to  the  effect  that  the 

•  Olmsted  v.  Olmsted,   38  Conn.    318.  »  It  will  be  remembered  that   the  in- 

'  Demarest  v.  Wynkoop,  3  John.  Ch.  jured  person  must,  in  many  cases,  be  very 

129;  Whitebread  v.  Smith,  3  De  G.  M.  prompt.     See  antCj  p.  254. 

&  G.  737.  *  Afterwards  Lord  Justice  Mellish. 
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agreement  was  to  be  taken  as  subsisting  until  rescinded;  but 
with  this  important  qualification,  that  it  was  not  to  be  con- 
sidered as  rescinded  only  as  of  the  date  of  the  decree  of  the  court 
setting  the  transaction  aside,  but  as  of  the  date  of  the  unequi- 
vocal and  open  declaration  of  the  injured  party  that  he  demands 
a  rescission,  followed,  upon  a  refusal,  by  a  prompt  application 
to  the  courts.^ 

Rescission,  however,  is  a  right  of  the  complainant,  and  not  a 
means  for  the  assertion  thereof;  it  is  an  equity ^  rather  than  an 
equitable  remedy.  In  enforcing  this  equity,  a  court  of  chancery 
will,  as  the  necessities  of  the  case  require,  afford  relief  either  by 
directing  a  reconveyance,  or  by  simply  ordering  an  instrument 
to  be  surrendered  for  cancellation.  This  relief  is  based  upon 
equities  which  have  been  already  considered,  viz.,  fraud  and 
mistake;  and  the  decrees  which  are  made  in  such  cases  are 
naturally  in  accordance  with  the  general  course  and  practice  of 
chancery  which  always  aims  at  specific  relief. 

473.  Where  a  decree  for  the  delivery  up  and  cancellation  of 
an  instrument  is  made  in  such  cases,  it  is  founded  upon  the 
theory  that  a  man  suffers  a  wrong  where  an  instrument  is  left 
outstanding,  which  is  the  evidence  of  a  void  or  voidable  trans- 
action, and  which  could  only  be  used  for  a  sinister  purpose. 
Even,  therefore,  where  the  instrument  is  voicf,  the  decree  may 
contain  a  direction  for  its  delivery  and  cancellation  f  a  fortiori 
will  this  be  done  where  the  instrument  is  evidence  of  a  merely 
voidable  transaction,^  and  above  all  if  it  is  of  a  negotiable  cha- 
racter.* 

474.  But  in  some  cases  the  right  of  the  complainant  to  resort 
to  the  court  depends  solely  upon  the  necessity  for  getting  in  and 
cancelling  an  instrument  without  any  allegation  that  it  is  the 
evidence  of  a  void  or  voidable  transaction,  but  simply  on  the 
ground  that,  for  some  reason  or  other,  the  instrument  itself  may 
be  productive  of  annoyance  or  vexatious  litigation. 

A  striking  illustration  of  this  may  be  found  in  the  cases 

»  Oakes  v.  Turquand,  L.  R.  2  H.  L.        »  See   Bromley  v.  Holland,  7  Ves.  3 ; 
Cas  325.     See,  also,  Reese  River  Mining    Wilson  v.  Getty,  7  P.  F.  Sm.  266. 
Co.  V.  Smith,  4  Id,  64.  *  Minshaw  v,  Jordan,  3  Bro.  C.  R.  174, 

2  Hamilton  v,  Cummings,  1  Johns.  Gh.     Belt's  note ;   Metier  v.  Metier,  3   C.  E. 
520  to  524  ;  Story's  Eq.  Jurisp.,  J  700.        Green,   270;    4  Id.   457;    Ferguson   v. 

Fisk,  28  Conn.  501. 
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where  forged  instruments  have  been  ordered  to  be  given  up; 
and  where  a  deed  has  been  directed  to  be  cancelled,  although 
it  may  have  become  a  mere  nullity,  because  it  created  a  cloud 
upon  a  title.^  The  jurisdiction  of  courts  of  equity  in  cases  of 
this  kind  is  exercised  quia  timet,  that  is,  because  of  a  fear  of 
future  or  contingent  harm.  The  same  principle  applies  to  bills 
filed  for  other  purposes,  and  has,  indeed,  given  its  name  to  this 
peculiar  class  of  bills,  which  will  be  noticed  hereafter.^ 

475.  It  is  a  familiar  principle  of  equity  that  the  application 
of  the  relief  by  rescission  and  cancellation  rests  in  the  sound 
discretion  of  the  court ;  and  that  a  chancellor  may  refuse  to  in- 
terfere for  the  purpose  of  setting  a  transaction  aside,  when  he 
would  at  the  same  time  decline  to  enforce  its  specific  perform- 
ance. In  such  cases  the  court  simply  declines  to  exercise  its 
jurisdiction,  and  leaves  the  parties  to  their  legal  remedies, 
whatever  they  may  be.^ 

476.  The  remedies  by  specific  performance,  injunction,  refor- 
mation, and  cancellation,  would  seem  to  embrace  the  whole 
circle  of  duties  and  obligations,  and  furnish  appropriate  redress 
for  any  violation  of  the  same.  There  is,  however,  one  case  still 
remaining  in  which  these  remedies  may  possibly  fail  to  furnish 
exact  justice,  and  that  is  when  the  execution  of  a  decree  for 
specific  performance  or  for  an  injunction  has  become  impossible. 
In  such  a  case  the  question  arises :  Is  the  complainant's  bill  to 
be  dismissed?  Or  is  any  relief  to  be  aftbrded  him  by  way  of 
compensation  ? 

The  tendency  of  courts  of  equity  in  this  country  is  somewhat 
in  favor  of  aftbrding  relief  in  proper  cases  by  compensation  ; 
although  there  are  decisions  and  opinions,  entitled  to  great 
weight,  in  which  a  different  view  has  been  adopted.* 

477.  In  England,  prior  to  the  statute  21  &  22  Vic,  c.  27  (com- 
monly known  as  Sir  Hugh  Cairns's  Act),  damages  or  compen- 
sation were  decreed  in  favor  of  a  complainant  in  equity  only  as 

'  Peake  v.   Highfield,    1    Ross.   559;  «  See  Beck  v.  Simmons,  7  Ala.   71; 

Cook  V.  Cole,  2   Halst.   Ch.  622,  527;  Watkins  v.  Collins,  11  Ohio,  81;  Kirby 

Banks  v.  Evans,  10  Sm.  &  Marsh.   35 ;  v.  Harrison,  2  Ohio,  N.  S.  326. 

Lisle  V.  Liddle,  3  Anst.  649 ;  •  Ryan  v.  *  See  3  Parsons  on  Contracts,  403  (6th 

Mackmath,  3  Bro.  C.  R.  15  (Belt's  notes),  ed.). 

*  Fostf  Chap.  ix. 
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incidental  to  other  relief  sought  by  the  bill  and  actually  granted, 
or  where  there  was  no  adequate  remedy  at  law,  or  where  some 
peculiar  equities  intervened.  By  that  statute  it  is  in  substance 
enacted  that  in  cases  of  contracts,  where  the  court  has  jurisdic- 
tion by  way  of  injunction  or  specific  performance,  it  shall  be 
lawful  for  the  same  court,  if  it  shall  think  fit,  to  award  damages 
to  the  party  injured  either  in  addition  to,  or  in  substitution  for 
such  injunction  or  specific  performance.^ 

There  had,  indeed,  been  some  decisions  in  England  in  which 
the  right  of  a  court  of  equity  to  decree  compensation  for  the 
injury  sustained  by  the  non-performance  of  a  contract  in  the 
event  of  the  primary  relief  for  a  specific  performance  failing, 
had  been  recognized ;  and  bills  were  not  unfrequently  filed  in 
which  such  relief  was  prayed.*  But  the  case  of  Denton  v* 
Stewart,*  in  which  that  doctrine  was  promulgated,  was  subse- 
quently overruled;*  and  the  law  was  stated  by  Lord  St.  Leonard, 
in  the  last  edition  of  his  Treatise  on  Vendors  and  Purchasers,  to 
be  against  the  power  of  the  court  to  award  compensation  in  such 
cases,  independently  of  the  statute.* 

478.  On  this  side  of  the  Atlantic  the  decisions  have  not  been 
uniform  ;  but,  perhaps,  their  tendency  is  now  rather  in  favor  of 
the  power  of  the  court  to  decree  compensation.  The  authority 
of  Denton  v.  Stewart  was  recognized  by  Chancellor  Kent  in 
Phillips  V.  Thompson;®  and  although  that  distinguished  jurist 
in  later  cases^  refused  to  act  upon  this  decision,  yet  there  are 
several  more  recent  authorities  in  favor  of  the  power  of  courts 
of  equity  to  award  compensation.^ 

1  ^ee  Johnson  v.  Wyatt,  2  De  G.  J.  &  but  upon  the  ground  that  the  disappointed 
S.  18;  Middleton  v.  Greenwood,  Id.  142.  purchaser  had  a  lien  for  the  amount  of 

2  See  the  remarks  of  Vice-Chancellor  the  purchase-money ;  and  the  decision  of 
Sir  Richard  Malins  in  Aberaman  Iron  the  Court  of  Appeals  is  not,  therefore,  to 
Works  V.  Wickens,  L.  R.  5  £q.  605.  be  considered  as  an  authority  in  favor  of 

3  1  Cox,  258;  1  Ves.,  Jr.  329,  n.     See  the  doctrine  that  a  bill  would  lie,  in  such 
also,  Greenaway  r.  Adams,  12  Ves.  895  ;  a  case,  for  compensation  simply. 
Gwillim  V.  Stone,  14  Ves.  128.  •  1  Johns.  C.  R.  150.    See,  also,  Park- 

*  Todd  V.  Gee,  17  Ves.  279.  hurst  t>.  Van  Cortlandt,  1  Johns.  C.  R. 

6  Sug.  V.  and  P.  233  (Vol,  I.,  350,  8tb  273. 

Am.   ed.).      See,   also,    Aberaman   Iron  ^  Hatch  v.  Cobb,  4  Johns.  C.  R.  559; 

Works  V.  Wickens,  L.  R.  5  Eq.  485;  L.  Kempshall  v.  Stone,  5  Id.  193.  See,  also, 

R.  4  Ch.  App.  101.     The  decree  of  the  Woodman  v.  Freeman,  25  Maine,  531. 

Vice-Chancellor  in  this  case  was  reversed,  <^  Andrews  v.   Brown,   3   Cush.    130; 
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Thus  in  Masson's  appeal,^  a  decree  was  made  for  damages  for 
the  use  of  a  party-wall,  the  bill  having  been  originally  filed  for 
an  injunction  to  restrain  the  use,  and  an  injunction  having  be- 
come impossible  in  consequence  of  an  actual  user  of  the  wall 
after  the  institution  of  the  suit,  by  agreement  of  the  parties. 
And  in  Nagle  v.  ISTewton,  although  the  compensation  in  that 
case  was  decreed  as  incidental  to,  and  not  as  in  substitution  for 
other  relief,  the  language  of  the  court  seems  to  approve  of  the 
exercise  of  the  power  by  courts  of  equity  to  afford  compensation 
as  a  distinct  and  independent  relief.^ 

Under  the  state  of  the  authorities,  however,  in  the  United 
States,  it  is  impossible  to  say  that  any  uniform  rule  upon  this 
subject  exists. 

Jervis  V.  Smith,  1  HoffCh.  470;  Masson's  v.  Glancy,  4  Blackf.  94;  Rockwell  v. 
Appeal,  20  P.  F.  Sm.  26;  Nagle  v.  New-  Lawrence,  2  Halst  Ch.  190;  Aday  v. 
ton,  22  Grat.  814  ;  Oliver  v.  Croswell,  42  Echols,  18  Alab.  853 ;  Bowie  w.  Stone- 
Ill.  41;  Smith  v.  Kelley,  66  Maine,  64.  street,  6  Maryl.  418. 
See,  also,  Pratt  v.  Law,  9  Cranch,  494  ;  »  20  P.  F.  Sm.  26. 
Woodcock  V.  Bennett^  1  Cowen,  711,  756;  *  See  opinion  of  Mr.  Justice  Christian 
Pajne  v.  Graves,  6  Leigh,  661 ;  Johnson  in  Nagle  v.  Newton,  22  Grat.  820. 


t 


jr'v^'  - 


430 


ACCOUNT,   PARTITION,   ETC. 


[part  hi. 


CHAPTER  IV. 


ACCOUNT 


479.  General  nature  of  the  right  to  an 
account. 

480.  Bills  for  Account. 

481.  Inadequacy  of  the  common  law 
remedies. 

482.  Origin  of  the  remedy  in  equity. 
488.  Limitations  upon  this  remedy. 

484.  Extent  of  the  remedy. 

485.  Plea  of  stated  account. 

486.  Leave  to  surcharge  and  falsify. 

487.  Partition ;  origin  of  jurisdiction  of 
chancery. 

488.  Disadvantages  of  proceeding  at  com- 
mon law;  changes  by  statute  in  the 
United  States. 

489.  Advantages  of  mode  of  procedure  in 
equity. 

490.  Mode  of  making  partition  in  equity. 


;  partition;  dower;  boundaries;  rent. 

of  the  right  to  an    491.  DifiBculties  of  making  pai 

objection  to  a  decree. 


491.  DifiBculties  of  making  partition  no 
objection  to  a  decree. 

492.  Power  to  award  owelty. 

493.  Power  to  order  a  sale. 

494.  Nature  of  Dower. 

496.  Remedy  by  bill  in  equity. 

496.  Disadvantages  of  the  proceeding  at 
common  law. 

497.  Advantages    of   the    procedure    in 
equity. 

498.  Account  of  mesne  profits. 

499.  Multiplicity  of  suits  avoided. 

500.  Dower  out  of  equitable  estates. 

501.  General  conclusions  as  to  equitable 
jurisdiction. 

502.  Manner  of  assigning  dower. 

503.  Jurisdiction   of  equity  in  cases  of 
confusion  of  Boundaries. 

504.  In  cases  of  Rent. 


479.  The  equitable  remedy  of  Account  is  applied  whenever 
it  is  required,  as  a  matter  of  course,  in  all  cases  in  which  equita- 
ble titles  are  to  be  protected, and  equitable  rights  enforced;  and, 
also,  in  many  instances  where  jurisdiction  has  been  assumed  by 
virtue  of  equitable  remedies.  Thus,  if  a  trustee  violates  his  duty 
by  making  a  profit  at  the  expense  of  the  trust  estate,  it  is  part  of 
the  relief  to  which  the  cestui  qui  trust  is  entitled,  and,  therefore, 
part  of  the  redress  which  a  court  of  equity  affords,  that  the 
trustee  shall  account  for  the  profits  thus  improperly  made  to  the 
injury  of  the  equitable  title.  So,  if  a  conveyance  tainted  with 
fraud  is  sought  to  be  set  aside,  it  may  be  necessary,  for  a  com- 
plete vindication  of  the  equitable  right  which  the  complainant 
seeks  to  enforce,  that  the  defendant  should  account  for  the  rents 
and  profits  of  the  property  which  he  has  been  fraudulently  en- 
joying ;  and  this  account  will  be  accordingly  ordered  as  part  of 
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the  relief  required  for  the  protection  of  the  complainant's  equity. 
The  cases,  already  noticed,  in  which,  in  bills  for  injunctions,  an 
account  will  be  decreed,  are  illustrations  of  the  mode  in  which 
this  particular  form  of  relief  is  applied  in  conjunction  with 
other  equitable  remedies. 

In  all  of  the  above  instances  the  account  plays,  as  it  were, 
a  subordinate  part,  and  is  used  more  eftectually  to  work  out 
equities  which  form  the  basis  of  the  bill. 

480.  But  there  are  other  cases,  and  it  is  with  these  that  we 
have  now  to  do,  in  which  the  jurisdiction  of  courts  of  chancery 
is  based  solely  upon  the  remedy  of  account,  and  in  which  with- 
out the  necessity  for  this  remedy  the  case  would  present  no  fea- 
tures to  warrant  the  interposition  of  the  chancellor.  Bills  filed 
in  such  cases  are,  in  the  true  technical  sense,  bills  for  account, 
and  in  them  the  remedy  itself  invokes  or  gives  rise  to  the  juris- 
diction, whereas  in  the  instances  already  put,  the  jurisdiction, 
already  attached,  invokes  or  makes  use  of  the  remedy. 

481.  Bills  for  account  took  their  rise  from  the  inadequacy  of 
the  common  law  actions. 

The  only  forms  of  action  which  were  at  all  applicable  to  cases 
of  account  were  assumpsit  and  account  render. 

The  former  lay  for  the  balance  of  an  account.  If  this  balance 
was  admitted,  of  course  there  was  no  difficulty ;  but  if  the  balance 
was  disputed,  and  it  became  necessary,  in  order  to  ascertain  it, 
that  the  accounts  between  the  parties  should  be  gone  over  item 
by  item,  it  was  entirely  out  of  the  power  of  a  jury  to  accomplish 
such  a  task,  and  the  remedy  accordingly  failed. 

The  action  of  account  render  was  more  effective,  but  labored 
under  several  disadvantages.  After  the  preliminary  judgment, 
quod  computet^  the  account  was  referred  to  auditors,  who  could 
indeed  go  over  it  item  by  item,  but  who  had  not  originally  the 
power  of  examining  parties,  although  this  power  was  subse- 
quently conferred  upon  them  by  statute.*  In  respect  to  contro- 
verted items  the  auditors  had  no  power  of  passing  upon  them 
at  once,  so  as  to  carry  on  a  continuous  investigation,  but  were 
obliged  to  refer  each  disputed  item  to  the  court  or  a  jury  as  a 

1  3  &  4  Aone,  c.  16. 
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distinct  issue  of  law  or  fact  ;^  and  if,  after  the  investigation  had 
been  nmde,  and  the  account  taken,  it  was  found  that  the  balance 
was  against  the  plaintiff,  no  judgnient  therefor  could  be  entered, 
and  no  payment  could  be  enforced.^ 

Moreover  the  remedy  itself  was  applicable  to  a  few  cases  only. 
By  the  rules  of  the  common  law  none  could  be  charged  in  ac- 
count but  guardians  in  socage,  bailiffs,  or  receivers,  except  that, 
in  favor  of  merchants  and  for  the  advancement  of  trade,  a  person 
naming  himself  as  merchant  might  have  an  action  against 
another  naming  him  merchant  and  charging  him  as  his  receiver. 
But  the  action  did  not  lie  between  the  executors  and  adminis- 
trators of  the  parties ;  altJbough  it  was  subsequently  extended 
to  them  by  several  statutes.' 

482.  These  disadvantages  of  the  common  law  remedies  very 
naturally  led  to  a  resort  to  courts  of  equity,  and  bills  for  account 
consequently  came  to  constitute  a  well-established  head  of  equi- 
table jurisdiction.*  In  such  bills  a  foundation  is  first  laid  for  all 
necessary  inquiries  by  the  discovery  elicited  from  the  defendant's 
answer.  The  cause  is  then  referred  to  a  master,  before  whom  the 
account  is  taken,  who  has  the  power  to  examine  parties  under 
oath,  who  can  compel  the  production  of  books  and  documents, 
and  by  whom  all  the  items  can  be  passed  upon  subject  to  a  re- 
vision by  the  court  upon  the  coming  in  of  his  report.* 

483.  It  must  not  be  supposed,  however,  that  a  court  of  chan- 
cery can  draw  to  itself  every  transaction  between  individuals  in 
which  an  account  between  parties  is  to  be  adjusted.  Its  juris- 
diction is  limited  by  certain  restrictions.  A  court  of  equity 
cannot  take  cognizance  of  every  action  for  goods,  wares,  or 
merchandise  sold  and  delivered,  or  of  money  advanced,  where 

I  This  deficiency  in   the  common  law  3  13  Edw.  I.,  st.  1,  c.  23;  25  Edw.  III., 

action  is  now  remedied  in  some  States  by  st.  5,  c.  5  ;  88  Edw.  I.,  st.  1,  c.  11  ;  3  & 

statute ;  such  is  the  case  (for  example)  4  Anne,  c.  16. 

in  PennsyWania  and  Massachusetts.     In  *  See  Long  t;.  Majestre,  1  Johns.  Ch. 

England,  the  Common  Law  Procedure  Act  305  ;  Dubourg  de  St.  Colombe's  Heirs  v, 

of  1854  has  not  affected  the  jurisdiction  of  United  States,  7  Peters,  625  ;  Hickman  v. 

the  court  of  chancery  upon  this  subject.  Stout,  2  Leigh,  6 ;  Power  v,  Reeder,   9 

Croskey     v.    European     and     American  Dana,  6;   Hay  v.  Marshall,  3  Hump.  623; 

Steam  Shipping  Co.,  1  Johns.  &  H.  108  ;  Kirkman  w.  Vanlier,  7  Alab.  217. 

Shepard  v.  Brown,  4  Giff.  208.  «  Adams's  Doct.  of  Equity,  225. 

«  Spence  Eq.  649. 
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partial  payments  have  been  made,  or  of  every  contract,  express 
or  implied,  consisting  of  various  items,  in  which  difterent  sums 
of  money  have  become  due,  and  different  payments  have  been 
made.^ 

Again,  a  naked  right  of  set-off  will  not  be  a  suflScient  ground 
for  a  bill  for  an  account.  The  nature  of  a  set-oft*  has  been 
already  explained,  and  it  will  be  sufficient  to  refer  to  the  expla- 
nation there  given.^ 

Now  this  right  is  entirely  difterent  from  the  right  to  an 
account,  where  the  demands  are  not  of  a  distinct  and  indepen- 
dent character,  but  are  connected  in  such  a  way  that  the  whole 
series  forms  one  transaction.^ 

It  has,  however,  been  pointed  out  in  a  former  chapter  that 
courts  of  equity  will  entertain  jurisdiction  in  certain  cases  of 
set-off.  Bills  in  such  cases  bear  some  small  resemblance  to  bills 
for  an  account,  but  they  should  not  be  confounded  with  the 
technical  bill  for  an  account.  AVhere  the  receipts  or  payments 
or  both  are  all  on  one  side,  a  bill  for  an  account  will  not  lie. 

484.  While  the  jurisdiction  of  courts  of  chancery  in  matters 
of  account  is  limited  by  the  considerations  above  stated,  and 
perhaps  by  othera,  it  is,  nevertheless,  difficult  to  draw  the  line 
with  absolute  precision.*  It  may,  however,  be  affirmed  that  in 
all  cases  in  which  an  action  of  account  would  be  a  proper 
remedy  at  law,  the  jurisdiction  of  a  court  of  equity  is  un- 
doubted;* and  that  this  jurisdiction  will  extend,  moreover,  to 
all  cases  of  mutual  accounts,  and  also  to  cases  in  which  the 
accounts  are  all  on  one  side,  but  are  very  complicated  and  in- 
tricate, although  such  accounts  would  not  be  cognizable  in  the 
common  law  action,  as  not  existing  between  those  parties  by  and 
against  whom  account  render  will  lie. 

The  jurisdiction  of  the  chancellor,  therefore,  as  thus  explained, 
will  cover  the  entire  ground  occupied  by  the  common  law  courts 

*  Fowle  V.  Lawrason,  6  Peters,  602.  chell  v.  Manufac.  Co.,  2  Story,  648 ; 
2  Antey  p.  805,  and  note.  Post  v.  Kiraberly,  9  Johns.  470;  Jones  v, 
»  See  Ranger  v.  Great  Western  Rail-     Bullock,  2  Dev.  Ch.  868 ;  Nelson  v,  Al- 

way  Co.,  5  H.  L.  Cas.  91.  len,  1  Yerg.  360;  Bruce  v.  Burdet,  1  J.  J. 

*  Fowle  V.  Lawrason,  6  Pet.  495 ;  Sey-  Marsh.  80 ;  Wilson  v.  Mallett,  4  Sand»  S 
mour  V.  Dock  Co.,  5  C.  E.  Green,  407.  C.  112.  ^ 

*  Fowle  t?.  Lowrason,  5  Pet.  495 ;   Mit- 
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in  the  action  of  account  render,  and  will  embrace,  besides,  a 
very  wide  field  to  which  the  common  law  action  did  not  extend. 

The  jurisdiction  in  equity  depending  not  so  much  on  the 
absence  of  the  common  law  remedy  as  upon  its  inadequacy,  its 
exercise  is  a  matter  in  the  discretion  of  the  court;  in  other 
words,  the  court  will  take  upon  itself  to  say  whether  the  com- 
mon law  remedy  is,  under  the  circumstances  of  the  case,  and  in 
view  of  the  conduct  of  the  parties,  suflScient  for  the  purposes  of 
complete  justice,  or  whether  the  interference  of  the  court  of 
chancery  may  be  properly  called  for  and  beneficially  applied.^ 

Moreover,  where  there  is  a  duty  to  render  an  account,  e.  g.  on 
the  part  of  an  agent  or  steward,  and  discovery  is  required,  a  bill 
will  lie.^ 

A  bill  in  equity  will  not  ordinarily  lie  on  behalf  of  an  agent 
against  his  principal,  where  the  ground  for  invoking  the  juris- 
diction is  discovery^  for  it  is  the  duty  of  the  agent,  and  not  that 
of  the  principal,  to  keep  the  accounts.*  But  where  the  accounts 
are  mutual,  or  there  is  such  a  complication  as  to  render  the  in- 
terference of  a  court  of  equity  necessary ;  or  where  the  nature 
of  the  employment  (as,  for  example,  that  of  a  steward)  is  such 
that  money  is  often  paid  in  confidence  without  vouchers,  such  a 
bill  will  lie.* 

The  necessity  for  a  discovery  will  sometimes  sustain  a  bill  for 
an  account;  and  the  expediency  of  preventing  a  multiplicity  of 
suits  has  also  been  considered  as  one  of  the  reasons  for  the  ex- 
istence of  the  equitable  remedy.* 

485.  It  has  been  already  observed  that  where  an  account  has 
been  settled  between  the  parties,  and  a  balance  struck,  the 

»  See  North  Eastern   Railwny  Co.    v.  »  Wilson  v.  Mallett,  4  Sanf.  S.  C.  112; 

Martin,  2  Phillips,  758;  South  Eastern  Smith  v.  Leveaux,  2  De  G.  J.  &  Sni.  1. 

Railway  Co.  v    Brogden,  3  MacN.  &  G.  *  See  Smith  v.  Leveaux,  2  De  G.  J.  & 

23  ;  Foley  v.  Hill,  2  H.  L.  Cas.  28;  An-  Sm.  1  ;  Dinwiddie  v.  Bailey,  6  Ves.  136; 

derson  v.  Noble,  1  Drew.  143;  Bliss  v,  Allison  o.  Herring,  9  Sim.  683;  Ludlow 

Smith,  34  Beav.  608;  Pike  v.  Dickinson,  v.  Simond,  2  C.  C.  E.  1,  39,  63;  Kerr  v. 

L.  R.  7  Ch.  App.  61.    As  to  the  degree  of  The  Steamboat  Co.,  1  Cheves  (2d  part), 

oom plication  which  is  necessary  to  gire  a  189. 

court  of  equity  jurisdiction  independently  *  See  Armstrong  v.  Gillchrist,  2  Johns, 

of  any  other  circumstance,  see  O'Connor  Ch.  424;  Rathbone  v.  Warren,  10  Johns. 

.t>  Spaight,  1  Soh.  &  Lef.  806.  687;  Kingv.  Baldwin,  17  Id.  384;  Story's 

«  Adams's  Doct.  of  Eq.  221.  Eq.,  {  466  ;  Daniel's  Ch.  Prac.  676. 
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remedy  by  a  common  law  action  is  entirely  adequate,  and  there 
is,  therefore,  no  occasion  for  the  exercise  of  the  equitable  remedy. 
It  necessarily  follows  that  a  plea  of  stated  account  will  be  a  bar 
to  a  bill  for  an  account.  The  plea  is  good  as  to  discovery  as 
well  a^  to  relief.  In  referring  such  a  case  to  a  master  .it  is 
usual  to  direct  that  if  he  finds  any  account  stated  he  shall  not 
disturb  it.^ 

What  will  constitute  a  stated  account  is  sometimes  a  difficult 
question,  and  depends,  as  a  general  rule,  upon  the  circumstances 
of  the  particular  case.  It  is  not  necessary  that  the  account, 
alleged  to  be  a  stated  account,  should  be  signed  by  the  parties. 
Acquiescence  may  be  proved  by  other  evidence ;  and  sometimes 
is  presumed  from  conduct.  Keeping  an  account  for  a  length  ot 
time  without  objection,  may  justify  a  presumption  of  acquies- 
cence.* But  such  delay  is  only  one  of  many  elements  to  be 
taken  into  consideration  ;  and  the  presumption  to  which  it  gives 
rise  is  liable  to  be  rebutted.^ 

486.  A  stated  account  may  be  re-opened  for  fraud,  or  for  error 
in  particular  items.  In  such  cases  the  court  will  sometimes 
direct  the  whole  account  to  be  re-opened  ;*  in  other  cases,  the 
complainant  will  be  granted  leave  to  surcharge  and  falsify.* 

To  surcharge  is  to  show  that  a  proper  credit  has  been  omitted  ; 
to  falsify  is  to  show  that  an  improper  charge  has  been  inserted.* 
For  the  purpose  of  surcharging  or  falsifying  an  account,  the 
erroneous  items  must  be  specified  in  the  pleadings.  Hence 
where  there  is  a  mere  bill  for  an  account,  in  which  no  specific 
errors  are  pointed  out,  and  a  plea  of  a  stated  account  is  put  in, 

»  Weed  v.  Smull,  7  Paige,  573;  Bullock  Ch.  796;  Ogden  v.  Astor.  4  Sand.  S.  C. 

V.  Boyd,  2  Edw.  Ch.  293;  Dial's  Exrs.  v.  311  ;  Lupton  v.  Janey,  13  Peters,  881. 

Rogers,  4  Desaus.  175;  Adams's  Doct.  of  '  See  Williams  v.  Savage  Manafao.  Co., 

Eq.  226.  1  Maryl.  Ch.  301 

«  Daniel's  Chan.  Prac.  690 ;  Irvine  v.  <  See  Bankhead  v.  Alloway,  6  Cold.  66. 

Young,    1    Sim.  &    Stu.    333;    Willis   v.  »  Slee  i;.    Bloom,  5  Johns.    Ch.   866; 

Jernegan,  2  Atk.  251 ;  Sherman  t>.  Sher-  20  Johns.  669 ;  Barrow  v.  Rhinelander,  1 

man,  2  Vern.  276 ;  Tickel  v.  Short,  2  Yes.  Johns.  Ch.  660 ;  Johnson's  Ezra.  v.  Ketch- 

Sr.  239;  Thompson  v.  Fisher,  1  Harris  um,  3  Green  Ch.  864;  Botifear  v.  Wey- 

(Pa.),  313 ;  Porter  v.  Patterson,  3  Id.  229;  man,  1  McCord  Ch.  156 ;  Lee's  Admrs.  v. 

Beers  V.  Reynolds,  12  Barb.  288;  Dows  v.  Reed,  4  Dana,  109;  Roberts  v.  Totteu, 

Durfee,  10  Id.  213  ;  Coopwood,  v.  Bolton,  8  Eng.  609. 

26  Miss.  212;  Brown  v.  Vandyke,  4  Halst.  ^  Pit  v.  Chohnondeley,.  2  Ves.  Sr.  5G5 
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the  complainant  must  amend  his  bill,  and  charge  either  fraud  or 
particular  errors.  If,  however,  the  bill  in  the  first  instance  points 
out  particular  errors,  these  must  be  denied  by  averments  in  the 
plea,  as  well  as  by  answer  in  support  of  the  plea.^ 

In  this  country  the  account  can  only  be  opened  in  the  items 
specifically  pointed  out  ;^  but  in  England  the  doctrine  has  been 
pushed  to  the  extent  of  holding  that  where  an  account  has  been 
surcharged  and  falsified  in  one  or  more  items,  the  complainants 
can  then  go  on  and  surcharge  and  falsify  it  at  large. 

A  bill  to  impeach  an  account  must  be  filed  in  a  reasonable 
time.^ 

487.  The  jurisdiction  of  courts  of  chancery  in  cases  of  Parti- 
tion owes  its  origin  to  the  inadequacy  of  the  remedies  which 
the  common  law  afforded  to  joint  owners  who  were  desirious  of 
severing  the  joint  ownership.  This  jurisdiction  was  assumed 
some  time  about  the  reign  of  Elizabeth  ;*  and  became  so  well 
established  both  in  England  and  in  the  United  States,  that  to 
invoke  this  equitable  remedy  has  become  a  matter  of  right  and 
not  of  mere  grace.* 

It  is  well  known  that  at  common  law  the  writ  of  partition 

»  Daniel's  Chan.  Prac.  374,  691.  1  McCord  Ch.   156;  Ogden  v.   Astor,  4 

*  See  Chappedelaine  v.  Dechenaux,  4     Sandf.  S.  C.  311. 
Cranch,   306  :    Consequa   v.    Fanning,    3         *  1  Spence  Eq.  654.    • 

Johns.  Ch.  587  ;  Nourse  v.  Prime,  7  Id.         *  See  Baring  v.  Nash,  1  V.  &  B.  552; 

69 ;    Philips   v.  Belden,  2  Edw.  Ch.    1 ;  Parker  v.   Gerard,  Amb.  236  ;  Wood  v. 

Troup  V.  Haiglit,  Hopk.  Ch.  539;  Bullock  Little,  35  Maine,  107;  Hanson  v.  Willard, 

V  Boyd,  1  Hoff.  Ch.  294;  Redman  v.  Green,  12  Id.  142  ;  Bailey  v.  Sisson,  1  R.  Island, 

3  Ired.  Eq.  54;  Gover  v.  Hall,  8  Har.  &  233;  Wiseley  v.  Findlay,  3  Rand.  361  ; 

J.  43;  Lilly  u.  Kroesen,  3  Maryl.  Ch.  83 ;  Castleman   v.  Veitch,  Jd.  598;  Otley  v. 

Williams  v.  The  Savage   Manufac.   Co.,  McAlpine's  Heirs,  2   Gratt.   340;    Allen 

1  Id.  306 ;  Freeland  v.  Cocke,  8  Munf.  v.  Barkley,  1  Speer  Eq.  264 ;  Oldhams  v. 

352;  Compton  v.  Greer,  2  Dev.  Ch.  93.  Jones,  5  B.  Mon.  458;  Holmes  v.  Holmes, 

*  Lupton  V.  Janey,  13  Peters,  881;  2  Jon.  Eq.  334  ;  Wright  v.  Marsh,  2  Greene 
Baker  v.  Biddle,  Baldwin  C.  C.  R.  418;  (Iowa),  94;  Howey  v.  Goings,  13  III.  96; 
Ellison  V.  Moffat,  1  Johns.  Ch.  46 ;  Mooers  Donnell  v.  Mateer,  7  Ired.  Eq.  94.  But 
V.  White,  6  Id.  360,  370;  Dexter  v.  Ar-  in  Georgia  it  would  seem  that  a  bill  for 
nold,  2  Sumner,  108 ;  Boiling  v.  Boiling,  partition  in  eqiAty  will  be  entertained 
5  Munf.  334;- Randolph  v.  Randolph,  2  only  when  some  peculiar  circumstances 
Call.  537;  Gregory's  Exrs.  u.  Forrester,  exist  which  render  the  common  law 
1  McCord  Ch.  318;  Exrs.  of  Radcliffe  v.  remedy  inadequate;  Boggs  v.  Chambers, 
Wightraan,  Id.  408;  Hutchins  v.  Hope,  9  Georgia,  1;  Rutherford  v.  Jones,  14 /</. 
7  Gill,  119;  Chesson  v.  Chesson,  8  Ired.  521. 

Eq.  141.     See,  also,  Botifeur  v.  Weyman, 
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existed  only  where  the  joint  ownership  arose  by  operation  of  the 
law  ;  and  was  therefore  confined  to  the  single  case  of  tenancy  in 
co-parcenary.  As  the  law  created  that  tenancy,  it  was  thought 
reasonable  that  the  law  should  also  furnish  the  means  for  its 
severance.  By  statutes  of  31  Henry  VIII.,  c.  l,and  32  Id.  c.  32, 
the  remedy  was  extended  to  the  cases  of  joint  tenants  and  tenants 
in  common.  The  partition  of  copyhold  lands  was  eftected  by  a 
plaint  in  the  Lord's  court  in  the  nature  of  a  writ  of  partition.^ 

488.  The  principal  disadvantages  of  the  common  law  action 
were  two.  In  the  first  place  only  the  parties  in  possession  could 
be  bound  by  the  judgment,  and  consequently  estates  in  remainder 
or  contingency  were  not  and  could  not  be  aftected  thereby.  In 
the  second  place,  as  the  judgment  was  for  a  division  according 
to  the  titles  proved,,  it  was  incumbent  upon  the  complainant  to 
prove  the  defendants'  titles  as  well  as  his  own,  which  was  usually 
diflicult,  and  sometimes  impossible,  to  do.  Moreover,  the  judg- 
ment of  a  common  law  court  could  not  be  conveniently  moulded 
to  meet  the  exigencies  of  each  particular  case. 

In  consequence  of  these  disadvantages,  and  of  the  superiority 
of  the  equitable  remedy,  the  writ  of  partition  and  the  plaint  were 
abolished  by  statute.^ 

In  nearly  all  of  the  United  States  the  partition  of  real  property 
is  the  subject  of  express  statutory  enactments.  In  some  States 
the  remedy  is  by  petition,  the  common  law  writ,  in  many  of 
them,  existing  concurrently.^  In  others,  the  common  law  action 
has  been  freed  from  its  disadvantages,  and  rendered  more  effective 
and  available.*  Partition  of  decedents'  estates  is  also  effected 
in  some  States  by  probate  courts  and  similar  tribunals.  In  many 
of  the  States,  however,  the  remedy  by  bill  in  equity  also  prevails, 
and  from  its  many  advantages  must  continue  to  be  a  favorite 
method  of  effecting  a  division  of  real  property  between  joint- 
owners. 

489.  For  in  equity  the  disadvantages  which  were  attendant 
upon  the  common  law  action  do  not  exist.*    Persons  who  have 

•  Adams's  Doct.  Eq.  229,  230.  tion  are  summed  up  by  Chancellor  Zabris- 

«  8  &  4  mi  IV.,  c.  27,  g  36.  kie  in  Hall  v.  Piddock,  6  C.  E.  Green, 

>  See  1  Wash,  on  Real  Prop.  433.  314,  in   the   following   language;   **  The 

<  See  Smith  v.  Smith,  10  Paige,  470.  peculiarities  of  an  equitable  partition  are, 

^  The  advantages  of  an  equitable  parti-  that  such  part  of  the  land  as  may  be  more 
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limited  estates  may  become  parties  to  a  bill  for  partition,  and 
the  estates  of  such  parties  only  may  be  divided  ;  or,  if  it  is  deemed 
desirable,  the  parties  in  remainder  or  reversion  may  be  brought 
in,  and  the  decree  will  then  be  binding  upon  them,  and  the 
whole  estate  may  be  divided.^  Interests  of  infants  or  of  persons 
not  in  esse  may  also  be  bound.* 

In  proceedings  for  partition  in  equity  it  is  not  necessary  that 
the  complainant  should  set  forth  the  defendant's  title ;  indeed 
discovery  as  to  this  title  is  frequently  a  part  of  the  relief  which 
the  complainant  desires,  and  to  which  he  is  entitled,  and  if 
necessary,  the  reference  to  the  master  will  direct  that  the  de- 
fendant's title  be  ascertained.'  The  complainant,  however,  must 
show  his  own  title ;  otherwise  the  bill  will  be  dismissed.*  And 
he  must  show  that  the  connection  between  his  title  and  that  of 
tbe  defendant  is  such  as  to  entitle  him  to  a  partition  as  against 
the  latter.*  A  bill  for  a  partition  cannot  be  made  the  means  of 
trying  a  disputed  title  f  although  it  seems  that  a  question  as  to 
title  may  be  decided  by  the  court  with  the  consent  of  the  par- 
ties.^   Unless  the  title  is  undisputed,  the  bill  must  be  dismissed, 

advantageous  to  any  party  on  account  of  similar  proceedings  at  law,  ■which  hnd 
its  proximity  to  his  other  land,  or  for  any  been  previously  instituted,  solely  on  the 
other  reason,  vrill  be  directed  to  be  set  ground  of  the  superiority  of  the  equitable 
off  to  him  if  it  can  be  done  without  in-  over  the  common  law  method  as  a  means 
jury  to  the  others;  that  when  the  lands  of  effecting  a  just  division  among  the  par- 
are  in  several  parcels  each  joint  owner  is  ties.  See  also  Donnell  v.  Mateer,  7  Ired. 
not  entitled  to  a  share  of  each  parcel,  but  £q.  94. 

only  to  his  equal   share  in   the  whole;  ^  Gaskell  v.  Gaskell,  6  Sim.  643;  notes 

that  where  a  partition  exactly  equal  can-  to  Agar  v.  Fairfax,  2  Lead.  Cas.  £q.  468 

not  be  made  without  injury,  a  gross  sum  (4th  Eng.  ed.). 

or  yearly  rent  may  be  directed  to  be  paid  '  Wills  v  Slade,  C  Ves.  498  ;  Gaskell  w, 

for  owelty  or  equality  of  partition  by  one  Gaskell,  6  Sim.  643. 

whose  share  is  too  large  to  others  whose  >  Jope    v.    Morshead,    6    Beav.    213; 

shares  are  too  small;  and  that  when  one  Agar  v.  Fairfax,  17  Ves.  533. 

joint-owner  has  put  improvements  on  the  *  Parker  v.  Gerard,  Amb.  236 ;  Jope  v. 

property,  he  shall  receive  compensation  Morshead,  6  Beav.  213. 

for  his  improvements,  either  by  having  *  Ramsay  v.  Bell,  8  Ired.  Eq.  209. 

the  part  on  which  the  improvements  are  «  Slade  v.  Barlow,  L.  R.  7  Eq.  296  ; 

assigned  to  him  at  the  value  of  the  land  Potter  v.  Waller,  2  De   G.  &  Sm.  410; 

without  the  improvements,  or  by  compen-  Giffard  v.  Williams,  L.  R.    6  Ch.    App. 

sation  directed  to  be  made  for  them."     In  546 ;  Bolton  v.  Bolton,  L.  R.  7  Eq.  298,  n. 

this  case  an  injunction  was  granted  in  a  f  Burt  v.  Hellyar,  L.  R.  14  Eq.  160. 
bill  for  partition  in   equity  to   restrain 
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or  else  retained  until  the  title  has  been  settled  at  law.^  But  this 
rule  applies  only  to  disputes  as  to  legal  titles;  and  where  the  dis- 
pute involves  an  equitable  element,  the  court  has  jurisdiction 
over  the  whole  matter.^ 

Partition  may  be  had  of  an  equitable  estate  f  or  of  an  incor- 
poreal hereditament.* 

All  persons  entitled  to,  or  claiming  an  interest  in  the  land, 
whether  legal  or  equitable,  are  proper  parties  to  a  bill  for  parti- 
tion. It  is  only,  however,  by  a  person  entitled  in  possession 
that  a  bill  for  partition  can  be  filed  ;  although,  as  was  stated 
above,  the  owners  of  expectant  estates  may  be  made  parties,  and 
their  interests  will  be  bound.  Therefore  a  bill  cannot  be  main- 
tained  by  a  joint  tenant,  or  tenant  in  common,  in  remainder,  or 
reversion.  Nor  can  he,  after  he  has  filed  his  bill,  put  himself  in 
a  better  position,  by  acquiring  a  title  in  possession  and  amending 
his  bill.' 

The  owners  of  an  estate  subject  to  a  mortgage  may  have 
partition  in  equity ;  in  which  case  the  equity  of  redemption 
only  is  divided.* 

Judojment  creditors  and  mortai^ees  of  tenants  in  common  are 
not  proper  parties  to  a  bill  for  partition  f  although  it  has  been 
decided  in  England  that  a  mortgagee  of  an  undivided  share  may 

»  Castleman  v.  Veitch,  3  Rand.  598 ;  459 ;    Adams's  Doct.  Eq.  458,  not©  (6th 

Straugban  v.  Wright,  4  Id.  493  ;  Smith  v.  Am.  ed.).                                                       ^ 

Smith,  10  Paige,  470;  Steedman  v.  Weeks,  *  Djaaell  v.  Mateer,  7  Ired.  Eq.  94; 

2  Strob.  Eq.  146;  Albergottie  v.  Chaplin,  Foust  w.  Moorman,  2  Carter,  17;  Carter 

10  Rich.  Eq.  428;  Pell  V.  Ball,  1 /rf.  361  ;  v.    Taylor,    3    Head.    80;    Leverton    v. 

Collins  V.  Dickinson,  1   Hay,  240 ;  Davis  Waters,  7  Cold.  20. 

V    Davis,    2   Ired.    Ch.   607;    Wilkin   v.  «  Hitchcock  v.  Skinner,  1  Hoff.  Ch.  21. 

Wilkin,  1  Johns.  Ch.  Ill;    Manners   v,  *  Bailey  v.  Sisson,  1  R.  Island,  233. 

Manners,  1   Green   Ch.   384;  Garrett  v.  s  Evans  v.  Bagshaw,  L.  R.  8  Eq.  469  ; 

White,  3  Ired.  Ch.  131 ;  Bruton  v.  Rut-  L.  R.  5  Ch.  App.  340. 

land,  3  Humph.  435 ;  Foust  v.  Moorman,  ^  Wotton   v.  Copeland,   7   Johns.    Ch. 

2  Carter,  17;   Boone  v.  Boone,  8  Maryl.  140. 

Ch.  497  ;  Corbitt  v.  Corbitt,  1  Jones  Eq.  '  Sebring  v.  Mersereau,  9  Co  wen,  344  ; 

114  ;  Walker  v.  Laflin,  26  111.  472;  Wil-  Harwood  v.  Kirby,  1  Paige,  469;  Low  v. 

liams  w.  Wiggand,  53  Id.  233;  Gourleyv.  Holmes,  2  C.   E.  Green,   148;    Speer  v. 

Woodbury,  43  Verm.  89 ;  Hassam  v.  Day,  Speer,  1  McCart.  240  ;  Thruston  v.  Minke, 

39  Miss.  392;  Dewitt  v.  Ackerman,  2  C.  E.  32  Maryl.  671.    Though  a  mortgagee  may 

Green,  215;  but  see,  Cuyler  v.  Ferrill,  1  be  joined  when   it   is   necessary  for   tiie 

Abb.  (U.S.)  169;  Morenhout  v.  Higuera,  protection    of  his   interests;  Whitton  v. 

32  Cal.    289;  Bollo    v.    Navarro,  33  Id.  Whitton,  38  N.  Hamp.  135. 
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maintain  a  bill  for  foreclosure  and  partition.^  Where  the  de- 
fendants are  desirous  that  there  shall  be  no  partition  of  their 
several  shares,  the  partition  may  be  confined  to  the  aliquot  share 
of  the  complainant.^ 

490.  The  method  of  making  a  partition  in  equity  is  by  first 
ascertaining  the  rights  of  the  several  persons  interested,  and 
then  issuing  a  commission  to  make  the  partition  required.  If 
the  proportions  to  which  the  diflferent  parties  are  entitled  appear 
upon  the  pleadings,  no  reference  to  a  master  to  ascertain  them 
is  necessary;  otherwise,  such  a  reference  will  be  ordered.^  The 
interlocutory  decree  directing  such  inquiries  generally  goes  on 
to  order  a  partition  to  take  place.**  ^A^fter  the  return  of  the  com- 
mission, and  the  confirmation  thereof  by  the  court,  the  partition 
is  finally  completed  by  mutual  conveyances  of  the  allotments 
made,  to  the  several  parties.*  Sometimes,  instead  of  ordering  a 
commission,  the  court  may  make  a  declaration  that  the  estate 
ought  to  be  divided,  with  liberty  to  the  parties  interested  therein 
to  bring  before  the  judge  at  chambers  proposals  for  a  partition.^ 

In  England,  the  court,  in  same  cases,  instead  of  directing  con- 
veyances of  the  several  shares,  has  declared  each  of  the  parties 
trustees  as  to  the  shares  allotted  to  the  others  of  them,  and  then 
vested  the  whole  trust  estate  in  a  single  new  trustee,  under  the 
Trustee  Act,  with  directions  to  convey  to  the  several  parties 
their  allotted  shares.^  Under  the  same  act  an  infant  may  be 
declared  trustee  of  such  portions  of  the  property  as  were  allotted 
to  the  other  parties.  Before  that  act,  where  the  legal  estate  to 
a  portion  was  vested  in  an  infant,  the  conveyances  were  respited 
until  he  came  of  age,  and  a  day  given  to  him  to  show  cause 
against  the  decree.^  In  some  of  the  United  States,  the  decree 
has,  either  by  statute  or  by  judicial  decision,  the  effect  of  vesting 
the  titles  of  the  diflferent  purparts  in  the  persons  respectively 
entitled  thereto,  without  the  necessity  of  a  conveyance.* 

«  Fall  V,  Elkins,   9  Week.   Rep.    861.         6  Clarke  v.  Clayton,  2  Giff.  333. 
See  Watkins  v,  Williams,  3  MacN.  &  G.        '  Shepherd  v,  Churchill,  25  Beav.  21. 
622.  8  House   v.   Falconer,   4   Desaus.    86; 

*  Hobson  V.  Sherwood,  4  Beay.  184.  notes   to   Agar  v,  Fairfax,  2   L^ad.   Gas. 

»  Daniers  Chan.  Prac.  1121.  Eq.  474  (4th  Eng.  ed.). 

«  Id.  1123.  9  See   Griffith    v.    Phillips,    3   Grant's 

6  Jd.  1122.  Cas.  381. 
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491.  The  inconvenience  or  difficulty  of  making  the  partition 
is  ilo  objection  to  a  decree.  Thus  a  single  house  may  be  ordered 
to  be  divided  ;  and  in  one  case,  at  least,  this  division  is  said  to 
have  been  actually  effected  by  building  up  a  wall  in  the  middle 
of  the  house.^  It  need  scarcely  be  said,  however,  that  the  court 
will,  as  a  general  rule,  make  such  a  partition  as  will  best  pre- 
serve the  value  of  the  property ;  and  that  such  an  extreme  measure 
as  fhe  actual  division  of  a  house  would  not  be  resorted  to,  if  a 
fair  partition  could  be  made  in  any  other  way.^  Thus,  if  there 
were  three  houses  to  be  divided  among  three,  it  would  not  be 
right  to  divide  every  house,  for  that  would  be  to  spoil  every 
house;  but  some  recompense  is  to  be  made  either  by  sum  of 
money,  or  rent  for  owelty  of  partition,  to  those  who  have  the 
houses  of  less  value.*  Moreover,  in  dividing  real  estate  the  con- 
venience of  the  difterent  parties  in  interest  should  be  consulted. 
Thus,  if  one  of  the  parties  has  property  to  which  one  of  the 
allotments  is  contiguous,  and  there  is  another  allotment  not 
contiguous,  that  would  be  a  good  ground,  cceteris  paribus^  for 
allotting  that  particular  portion  to  the  individual  to  whom  it  is 
much  more  convenient  to  have  it  than  the  other.^  A  mill  or  an 
advowson  may  be  divided  by  giving  to  the  parties  every  alternate 
toll  dish  or  turn  of  the  church,  as  is  done  in  the  common  law 
writ.* 

492.  Courts  of  equity  have  power  to  award  owelty  in  parti- 
tion, which  is  a  sum  of  money  or  a  rent  given  for  the  purpose 
of  equalizing  the  shares.^  For  the  same  purpose  one  purpart 
may  be  charged  with  a  servitude  or  easement  for  the  benefit  of 
another.^  This  owelty  could  not  have  been  granted  in  the  com- 
mon law  writ,  although  statutes  in  some  States  now  authorize 
it  in  such  actions.  Besides  awarding  owelty,  a  court  of  chan- 
cery will  do  complete  justice  between  the  parties  by  odering  an 
account  where  one  joint  owner  appears  to  have  received  more 

>  Turner  V.  Morgan,  8  Ves.  143;  notes  Phelps    v.    Green,    8    Johns.    Ch.    302; 

to  Agar  V.  Fairfax,  2  Lead.  Gas.  Eq.  470  Graydon  v.  Graydon,  1   McMuI.  Eq.  63  ; 

(4th  Eng.  ed.).  Haywood  v.  Judson,  4  Barb.  S.  C.  228  ; 

8  Daniel's  Chan.  Prac.  1130.  Warfield  v.  Warfield,   6  Har.   &  J.  469; 

3  See  Earl  of  Clarendon  v,   Hornby,  1  Wynne  v.  Tunstall,  1   Dev.   Ch.  23  ;  Cox 

P.  Wms.  446.  V.  McMuUin,   14  Grat.  82;    Norwood   v. 

*  Canning  V.  Canning,  2  Drew.  436.  Norwood,  4  Har.  &  J.  112. 

*  Dan.  Ch.  Prac.  1131.  ^  Cheswell  v.  Chapman,  38  N.  Hamp. 
8  Smith    V.    Smith,    10    Paige,    470;  17. 
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than  his  share  of  the  rents  and  profits  ;^  and,  in  proper  cases,  by 
decreeing  an  allowance  for  money  expended  in  improvements.^ 

493.  One  disadvantage  under  which  proceedings  for  partition 
in  equity  labored,  was  the  want  of  power  in  the  court  to  order 
a;  sale  of  the  property.  It  is  true  that  a  sale  might  have  been 
ordered  if  all  the  parties  who  were  sui  juris  desired  it;  and 
this,  although  some  of  the  parties  were  infants,  provided  it 
appeared  that  it  would  be  advantageous  for  the  infant  that  a 
sale  should  take  place.  But  if  one  of  the  parties  sui  juris 
objected,  no  sale  could  take  place.  This  difficulty  was  in  Eng- 
land obviated  by  a  statute  passed  in  1868,  by  which  a  very 
useful  power  was  conferred  upon  the  court  to  order  sales  in 
certain  cases.' 

In  most  of  the  United  States,  the  courts  of  equity  have  power 
to  order  a  sale  in  partition.*  Specific  performance  of  an  agree- 
ment to  divide  real  estate  will  be  enforced  in  chancery;  and  this 
was  so  as  to  copyhold  lands  even  prior  to  the  passage  of  the 
statute  extending  the  chancery  jurisdiction  in  partition  to  estates 
of  that  tenure.* 

494.  Dower  is  the  right  of  a  married  woman  to  have  assigned 
to  her  after  the  death  of  her  husband  one-third  of  the  land  of 
which  he  was  seized  in  fee  simple  or  fee  tail  at  any  time  during 
coverture,  and  which  his  issue,  if  any,  might  have  inherited ; 
and  to  enjoy  the  land  thus  assigned  to  her  for  life. 

This  right  accrues  immediately  upon  the  death  of  the  hus- 
band ;  but  the  w^idow  cannot  enter  upon  any  specific  part  of  the 
real  estate  until  the  dower  has  been  assigned.*    It  is  the  duty  of 

'  Rozier  v.  Griffith,  31  Missouri,  171  ;  6  C.  E.  Green,  314;  Respass  v.  Brecken- 

Leach  v.  Beattie,  33  Verm.  195;    Early  ridge,  2  A.  K.  Marsh.  681  ;  Louvalle  v. 

V.    Friend,    16   Grat.*   21;    Hitchcook  v.  .Menard,  1  Gilm.  39;  Sneed  v.  Athertou, 

Skinner,  1  HoflF.  Ch.  21  ;  Backler  v.  Far-  6  Dana,  276,  Borah  v.  Archers,  7  Id.  176  ; 

row,  2  Hill  Ch.  Ill  ;  Carter  v.  Carter,  6  Dean  v.  O'Meara,  47  III.  120. 

Munf.  108.  3  31   &  32  Vic,  c.  40.     See  notes  to 

*  Swan  V.  Swan,  8  Price,  618 ;  Town  Agar  v.  Fairfax,  2  Lead.   Gas.  Eq.  477 

V.  Needham,  3  Paige,  653  ;   St.  Felix  v.  (4th  Eng.  ed.). 

Rankin,    3    Edw.   Ch.-  323;    Conklin   v.  *  See  American  note  to  Agar  v.  Fairfax, 

Conkliu,  3  Sandf  Ch.  64;  Green   v.  Put-  2  Lead.  Cas.  Eq.  648  (3d  Am.  ed.). 

nam,  1   Barb.   S.   C   600 ;    Brookfield  v,  «  See  2  Lead.  Cas.  Eq.  468  (4th  Eng. 

Williams,   1   Green's  Ch.  341  ;   Obert  v,  ed.). 

Obert,  1    Halst.  Ch.  397  ;    Doughady  v.  «   In   some   of  the   United  States   the 

Crowell,  3  Stockt.  201 ;   Hall  v.  Piddock,  widow  has  the  right,  by  statute,  to  hold 
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the  heir  to  make  the  assignment  of  dower.  No  writing  for 
this  purpose  was  necessary ;  a  parol  assignment,  if  accepted  by 
the  widow,  was  good. 

495.  In  case  the  heir  neglected  or  refused  to  assign  the  dower, 
the  widow  had  her  remedy  at  common  law,  by  the  writ  of  right 
of  dower,  and  by  the  writ  of  dower  unde  nihil  habet  ;^  hut  in 
addition  to  these,  the  remedy  by  bill  in  equity  was  invoked  at 
a  very  early  period.  The  first  exercise  of  this  jurisdiction  of 
the  chancellor  to  assign  dower  appears  to  have  occurred  in  the 
reign  of  Elizabeth  ;  but  for  many  years  the  reported  cases  were 
not  numerous,  and  there  appears  to  have  been  much  doubt  as  to 
the  grounds  upon  which  this  jurisdiction  was  assumed.'  The 
relief  was  at  one  time  considered  to  be  of  an  auxiliary  character. 
Thus,  as  the  title  papers  of  an  estate  were  in  the  hands  of  the 
heir,  it  was  frequently  necessary  for  the  widow  to  have  access  to 
them,  or,  at  all  events,  to  be  informed  of  their  contents,  in  order 
to  a  full  knowledge  of  her  rights.  This  end  was  accomplished 
by  a  bill  of  discovery,  which  was  entertained  for  the  purpose  of 
enabling  the  widow  subsequently  to  assert  her  right  at  law. 
Bills  were  also  entertained  for  the  purpose  of  removing  impedi- 
ments in  the  way  of  the  wife's  legal  action ;  and  the  jurisdiction 
thus  acquired  was,  upon  the  familiar  principles  of  equity,  ex- 
tended to  afford  complete  relief.^  The  jurisdiction,  however, 
was  not  assumed  without  hesitation ;  and  in  two  early  cases  the 
bills  were  dismissed  because  there  was  no  impediment  in  the 
way  of  the  complainant's  proceeding  at  law.*  The  scruples 
against  exercising  this  jurisdiction  were,  however,  eventually 
overcome  in  consequence  of  the  many  excellent  reasons  which 
existed  in  its  favor.  These  reasons  were  the  disadvantages  under 
which  the  common  law  remedies  labored — the  fact  that  in  some 

and  enjoy  tbe  mansion  house  until  her  *  The  common  law  action  in  a  large 

dower   is   assigned    to    her.      It   will    be  number   of    the    United    States    answers 

remembered,  also,  that  by  Magna  Charta  most  nearly  to  this  writ.     4  Kent's  Com. 

tbe  widow  had  a  right  to  remain  in  the  70. 

mansion  house  for  forty  days  after  her  *  2  Scrib.  on  Dower,  134. 

husband's   death.     This   was   Called   the  >  Id. 

widow's  quarantine.     Similar  provisions  *  Shute  v.  Shute,  Prec.  Ch.  Ill;  Wallis 

in  favor  of  the  widow  are  found  in  the  v.  Everard,  3  Ch.  Rep.  161 ;  2  Scribner 

statute  books  of  most  of  the  States.     See  on  Dower,  135. 

4  Kent's  Cum.  62. 
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cases  the  right  to  dower  was  recognized  solely  in  courts  of 
equity,  and  the  prevention  of  multiplicity  of  suits. 

Such  reasons  for  the  exercise  of  chancery  jurisdiction  in  cases 
of  dower  existed  in  this  country  as  well  as  in  England  ;  and  we 
accordingly  find  the  courts  in  the  United  States  entertaining 
bills  for  dower  at  an  early  date.*  It  was,  indeed,  at  one  time 
doubted  in  New^  Jersey  whether  the  common  law  courts  did  not 
possess  exclusive  jurisdiction  upon  the  subject  of  dower;'  but  this 
doubt  has  now  been  settled  in  favor  of  the  court  of  chancery, 
and  the  concurrent  jurisdiction  of  that  tribunal  with  the  com- 
mon law  courts  fully  established.^ 

Indeed,  it  may  be  said  in  the  language  of  Chancellor  Kent, 
that  "the  jurisdiction  of  chancery  over  the  claim  of  dower  has 
been  thoroughly  examined,  clearly  asserted,  and  definitively 
established."* 

496.  The  disadvantages  of  the  common  law  procedure  were 
numerous.  In  addition  to  the  circumstance  that  no  discovery 
could  be  had  and  no  account  taken,  there  was,  moreover,  the 
inability  to  recover  damages,  a  defect  which  enabled  the  heir, 
by  refusing  to  assign  dower,  to  enjoy  all  the  mesne  profits  until 
judgment  was  actually  recovered  by  the  widow.*  This  defect, 
indeed,  was  remedied,  so  far  as  the  writ  of  dower  itnde  nihil 
habet  was  concerned,  by  the  statute  of  Merton,*  by  which  it  was 
provided  that  the  heir  should  yield  damages  from  the  death  of 
the  husband  to  the  date  of  the  judgment.  But  this  statute  did 
not  apply  to  the  writ  of  right  of  dower;  and  even  the  writ  of 
dower  unde  nihil  habet  did  not  furnish  relief  in  all  cases,  because, 
by  the  language  of  the  statute,  recovery  could  only  be  had 
where  the  husband  died  seized.^  If,  therefore,  the  husband  had 
aliened,  during  his  lifetime,  no  damages  could  be  recovered 
against  his  alienee.^ 

497.  In  equity,  as  has  been  already  stated,  discovery  could  be 

>  Hazen  v.  Tharber,  4  Johns  Ch.  604 ;  *  2  Scribner  on  Dower,  656. 

Swaine  v.  Perine,  5  Id.  482;  Badgley  u.  6  20  Hen.  III.,  c.  1.     See  1  Washburn 

Brace,  4  Paige,  98  ;  2  Soribner  on  Dower,  on  Real  Prop.  231,  232. 

142.  7  2  Soribner  on  Dower,  656. 

«  Harrison  v.  Eldridge,  2  Halst.  892.  8  Whether  damages  could  be  recovered 

*  Hartshorne  v,  Hartshorne,  1    Qreen  against    the   alienee   in    the   case   of    a 
Ch.  849;  2  Scribner  on  Dower,  143.  demand  being  made,  seems  to  be  doubt- 

*  4  Kent's  Com.  71.  ful.     2  Scribner  on  Dower,  660. 


rr^-ff:- 


CH.  IV.]  ACCOUNT,    PARTITION,   ETC.  445 

had  of  all  things  which  were  necessary  to  ascertain  the  widow's 
right  of  dower  and  the  extent  thereof;  and  moreover,  if  any 
difficulty  or  impediment  existed  in  the  way  of  the  assertion  of 
her  legal  right,  the  court  of  chancery  might  interpose  to  remove 
it. 

498.  To  what  extent  the  court  of  chancery  would  give  an 
account  of  the  mesne  profits,  seems  to  be  a  disputed  question  in 
England.  It  has  been  contended,  on  the  one  hand,  that  in 
giving  damages,  courts  of  equity  are  not  confined  by  the  terms 
of  the  statute  of  Merton,  but  award  the  same  independently  of 
the  provisions  of  that  statute,  and,  consequently,  in  cases  to 
which  that  statute  does  not  extend.^  On  the  other  hand,  it  is 
said  that  the  power  of  the  chancellor  is  regulated  by  that 
statute,  and  that  damages  are  not  given  as  against  the  alienee  of 
the  husband.^ 

In  America  it  has  been  stated  by  high  authority  that  in 
equity  the  course  is  universally  to  give  the  widow  an  account  of 
the  rents  and  profits  from  the  death  of  the  husband;'  and 
similar  decisions  have  been  made  in  several  States.* 

But  in  other  States  a  diflTerent  conclusion  has  been  reached.* 

Whatever  the  rule  on  this  subject  may  be,  the  superior  facili- 
ties which  courts  of  equity  have  for  ascertaining  the  rents  and 
profits,  and  taking  an  account,  must  be  considered  as  one  of  the 
reasons  for  their  assumption  of  jurisdiction  in  cases  of  dower. 

Moreover,  there  are  somel  cases  in  which  equity  will  undoubt- 
edly give  damages,  although  a  court  of  law  would  not.  At  law, 
if  the  tenant  died  after  judgment,  and  before  damages  were 
assessed,  the  widow  lost  her  damages;  and  if  the  widow  died 
before  damages  were  assessed,  her  representatives  could  not 
claim  them.  But  a  court  of  equity  will,  in  such  cases,  give 
relief.* 

'  Curtis  V.  Curtis,  2  Bro.  C.  C.  620;   1  «  Keith  v.  Trnpier,  1  Bailey  (Eq.),  63; 

Roper  Husb.  and  Wife,  453,  454.  Heyward  v.  Cuthbert,   1   iMcCord,  886; 

*  Mundy  v.  Mundy,  2  Ves.,  Jr.  122;  4  Turner  v.  Morris,  27  Miss.  738. 

Bro.  C.  C.  294  ;  1  Roper  Husb.  and  Wife,  »  Tod  v.  Baylor,  4  Leigh,  498;    Ken- 

454,   note ;    2   Scribner  on  Dower,   685,  dall  v.   Honey,   5   Mon.  282 ;    Qolden  v. 

686.  Maupin,  2  J.  J.  Marsh.  236.     See  2  Scrib- 

3  Chase's  Cnse,  1  Bland  Ch.  206.    See,  ner  on  Dower,  687,  692,  where  the  au- 

also,  Wells  v.  Beall,  2    Gill  &    J.   468;  thorities  are  examined. 

Darnall  v.  Hill,  12  Id.  388.  6  Story's  Eq.  Jurisp.,  J  625. 
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499.  By  proceedings  in  equity,  moreover,  a  multiplicity  of 
suits  is  frequently  prevented. 

Thus,  it  sometimes  happens,  that,  before  obtaining  an  assign- 
ment of  dower,  it  is  necessary  that  a  term  of  years  should  be 
got  out  of  the  way  as  a  satisfied  term,^  or  a  fraudulent  convey- 
ance set  aside,^  or  conflicting  rights  to  the  subject  matter  of  the 
bill  settled.* 

This  preliminary  relief,  as  well  as  the  assignment  of  dower 
itself,  can  be  obtained  in  equity  in  one  suit,  to  which  all  those 
who  are  interested  may  be  made  parties,  and  thus  all  rights  and 
interests  may  be  settled  by  a  decree.  Other  illustrations  of  this 
double  relief  may  be  found  in  those  cases  in  which  bills  have 
been  filed  by  widows  to  redeem  encumbered  estates,  and  for 
dower  therein.* 

500.  Another  reason  for  the  assumption  by  the  court  of 
chancery  of  jurisdiction  in  matters  of  dower,  was  the  fact  that 
in  some  cases  the  title  of  the  husband  to  the  property,  and  con- 
sequently that  of  the  widow  to  her  dower  therein,  was. cogniza- 
ble solely  in  equity,  and  there  was,  therefore,  a  complete  failure 
of  justice  in  courts  of  law.  Such  was  the  case  when  dower 
was  claimed  out  of  equitable  estates,  and  out  of  equities  of 
redemption,  and  in  some  other  instances.  In  such  cases  the 
jurisdiction  of  courts  of  equity,  in  the  assignment  of  dower,  is 
exclusive. 

It  is  true  that  in  England  prior  to  the  statute  of  3  &  4  Wil.  IV., 
c.  105,  dower  could  not  have  been  claimed  out  of  equitable 
estates,  and,  therefore,  as  equity  follows  the  law,  a  court  of 
chancery  would  not  allow  a  claim  for  dower  where  a  legal  right 
thereto  could  not  have  been  established.  But  in  this  country, 
the  general  rule  is,  perhaps,  the  other  way,  and  dower  is  allowed 
out  of  equitable  estates.    The  oonsequence  is,  that  as  these  estates 

•  See  remarks  of  Lord  Hardwicke   in  '  Goodburn  v.  Stevens,   1   Maryl.  Ch. 

Dormer  v.  Fortescue,  3  Atk.  130.  Dec.  420 ;  6  Gill,  1. 

«  Swaine  v.  Ferine,  6  Johns.  Ch.  482;  *  Farwell   v.    Cotting,    8   Allen,    211; 

London  v.  London,  1  Humph.  1  ;  Davis  v.  Strong  v.  Converse,  Id.  667  ;  Cbiswell  », 

Davis,  5  Missouri,  188;  Tate  v.  Tate,  1  Morris,  1  McCart.  101;   Eldridge  ».  El- 

Dev.  &  Bat.  Eq.  22;   Petty  v.  Petty,  4  B.  dridge,  Id.  196;  Mants  v.  Buchanan,  1 

Mon.  216.  Maryl.  Ch.  Dec.  202;  Scribneron  Dower, 

vol.  i.,  chap.  zxiiL 
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are  recognized  only  in  courts  of  chancery,  it  is  in  such  courts 
only  that  the  right  of  dower  in  these  estates  can  be  enforced,  and 
the  jurisdiction  of  courts  of  chancery  is  in  such  cases  exclusive.^ 

Prior  to  the  statute  of  William  IV.,  above  cited,  equities  of 
redemption  fell  under  the  same  rule  as  ordinary  equitable  es- 
tates, so  far  as  the  right  of  dower  was  concerned.  In  this 
country,  however,  the  mortgagor  is  generally,  perhaps  uni- 
versally,  regarded  as  invested  with  the  legal  fee,  and  dower  may 
be  claimed  by  his  widow  both  by  action  at  law  and  by  bill  in 
equity,  as  against  all  persons  except  the  mortgagee  and  those 
claiming  under  him.  As  against  them  her  only  remedy  is  by 
bill  in  equity.* 

Other  cases  also  may  arise  in  which  the  right  to  dower  ig 
controlled  by  equitable  considerations.  Thus  in  equity  lands 
used  for  partnership  purposes  are  considered  as  personalty,  and 
the  widow's  claim  for  dower  must  be  postponed  until  the  affairs 
of  the  firm  are  settled.  The  consequence  is,  that  if  the  settle- 
ment is  improperly  delayed,  the  widow  may  file  a  bill  for  the 
adjustment  of  the  business  of  the  concern,  and  the  assignment 
of  her  dower.*  So,  also,  the  widow  of  a  purchaser  of  real  estate, 
on  which  the  purchase-money  has  been  but  partially  paid,  may 
file  a  bill  to  compel  her  husband's  representatives  to  complete 
the  purchase,  and  even  to  sell  the  land  for  that  purpose,  and 
allow  her  a  proportionate  part  of  the  surplus  as  her  dower.* 

So,  also,  where  estates  out  of  which  widows  are  entitled  to 
dower  are  sold  by  order  of  court,  or  are  so  sold  as  to  give  courts 
of  equity  jurisdiction  over  the  money,  these  courts  will  entertain 
jurisdiction  of  the  widow's  claim  for  dower  out  of  the  fund.'^ 

501.  From  the  above  sketch  of  the  grounds  upon  which  the 
jurisdiction  of  courts  of  equity  in  bills  for  dower  is  founded,  the 
general  conclusion  may  be  reached  that  these  courts  have  con- 
current jurisdiction  with  courts  of  law  in  all  cases,  and  that  no 

1  McMahan  v.  Kimball,  3  Blackf.  1  ;  2  Ch.  101 ;  Eldridge  v,  Eldridge,  Id.  196; 
Scribner  on  Dower,  151.  2  Scribner  on  Dower,  151. 

2  See  Gibson  v.  Crehore,  8  Pick.  475;  '  Goodburn  v.  Stevens,    1    Marjrl.   Ch. 
1  Wash,  on  Real  Prop    240;  Farwell  v.  Dec.  420;  5  Gill,  1. 

Cotting,  8  Allen,  211 ;  Strong  v.  Converse,  *  Thompson  v.  Cochran,  7  Humph.  72; 
Id,  557;  Cbiswell  v.  Morris,  1  McCart.     Daniell  v.  Leitch,  13  Grat.  195. 

6  1  Washburn  on  Real   Prop.  245. 
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special  difficulty  in  the  way  of  enforcing  the  right  at  common 
law  need  exist,  in  order  to  invoke  the  jurisdiction  of  the  chan- 
cellor.^ The  point  appears  to  have  arisen  in  Mundy  v.  Mundy,^ 
where  a  demurrer  to  a  bill  for  dower  was  overruled,  although 
the  bill  contained  no  allegation  that  there  was  any  impediment 
to  the  complainant's  remedy  in  an  action  at  law.  But  while 
the  jurisdiction  of  courts  of  equity  to  assign  dower  is  undoubted,' 
yet  it  may  be  laid  down  as  a  universal  rule,  that  in  cases  where 
the  riffht  of  the  widow  to  dower  is  controverted,  that  question 
must  be  tried  by  a  jury;  and  the  chancellor  will  either  direct 
an  issue  to  be  framed,  or  order  the  bill  to  be  retained  until  the 
right  shall  have  been  tried  at  law.^  The  practice  in  this  country 
is  said  to  be  to  retain  the  bill  for  a  reasonable  time  until  the 
right  at  law  is  established.*  Equity,  however,  will  aid  the  widow 
by  discovery- for  the  purpose  of  establishing  her  right  at  law.* 

Ordinarily,  in  bills  for  assignment  of  dower,  the  defendant  is 
confined  to  strictly  legal  matters  of  defence,  as  the  claim  is 
treated  as  a  legal  claim ;  and  in  several  decisions  in  the  United 
States  it  has  been  held  (contrary  to  the  English  doctrine),*  that 
the  plea  of  a  bond  fide  purchase  for  value  is  no  defence,  even  in  a 
court  of  equity,  against  a  legal  claim  for  dower.^  But  in  several 
instances,  equitable  matters  of  defence  have  been  allowed  to  be 
set  up  f  and  it  may  be  possible  that  the  influence  of  the  modern 
English  authorities  upon  the  effect  of  pleading  a  purchase  will 


'  See  note  to  Agar  v.  Fairfax,  2  Lead. 
Cas.  Eq.  482  (4th  Eng.  Ed.). 

«  li  Ves.,  Jr.  122. 

3  Mundy  v.  Mundy,  2  Ves.,  Jr.  122; 
D'Arcy  v.  Blake,  2  Sch.  &  Lef.  390; 
Daniel's  Chan.  Prac.  1139. 

<  Badgley  v.  Bruce,  4  Paige,  98 ; 
Swaine  v.  Perine,  5  Johns.  Ch.  482  ; 
Hartsborne  v.  Hartshorne,  1  Green  Ch. 
349;  Rockwell  v.  Morgan,  2  Beas.  Ch. 
384;  Wells  v.  Beall,  2  Gill  &  J.  468; 
Sellman  v  Bowen,  8  Gill  &  J.  60  ;  2  Scrib- 
ner  on  Dower,  149. 

6  Curtis  V.  Curtis,  2  Bro.  C.  C.  620; 
D'Arcy  v.  Blake,  2  Sch.  &  Lef.  387. 

«  In  Gomm  v.  Parrott,  3  C.  B.  (N.  S.) 
47,  it  was  decided  flatly  that  a  demand- 


ant in  dower  is  not  entitled  to  inspection 
of  the  deed  under  which  the  property  out 
of  which  she  claims  to  be  endowed  was 
conveyed  away  by  her  husband,  as  against 
a  bond,  fide  purchaser  for  value  without 
notice  of  the  marriage. 

7  Snelgrove  v.  Snelgrove,  4  Desaus. 
288;  Larrowe  v.  Beam,  10  Ohio,  498; 
Campbell  v.  Murphy,  2  J6nes  Eq.  357 ; 
Ridgeway  v,  Newbold,  1  Harring.  (Del.) 
386 ;  Gano  v.  Gilruth,  4  G.  Greene  (Iowa), 
453  ;  2  Scribner  on  Dower,  157. 

8  See  Ralls  v.  Hughes,  1  Dana,  407  ; 
Bullock  V.  Griffin,  1  Strob.  Eq.  60; 
Steiger  v,  Hillen,  6  Gill  &  J.  121 ;  2 
Scribner  on  J)ower,  167,  158. 
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induce  the  courts  to  adopt  a  different  position  from  that  taken 
in  Snelgrove  v.  Snelgrove  and  the  kindred  cases  cited  above.^ 

502.  The  right  to  dower  having  been  admitted  or  established, 
its  assignment  is  effected  by  means  of  a  reference  to  a  master 
and  a  commission,  and  the  share  is  set  out  by  metes  and  bounds, 
and  possession  ordered  to  be  delivered.  When  necessary,  also, 
an  account  will  be  taken. 

If,  for  any  cause,  the  land  out  of  which  the  dower  is  claimed 
has  been  turned  into  money,  the  widow  will  be  entitled  to  dower 
out  of  the  fund.  The  practice  in  such  cases  is  not  uniform 
throughout  the  TTnion.  In  some  States  a  gross  sum  is  awarded, 
in  others  an  annual  interest  is  gjecured  to  the  complainant.' 

In  addition  to  the  remedies  by  the  common  law  writs,  and 
by  bill  in  equity,  there  are,  in  many  States,  summary  proceedings 
in  probate  courts  and  courts  of  similar  jurisdiction  for  the 
assignment  of  dower  out  of  the  estates  of  decedents.  Proceed- 
ings of  this  nature  are  necessarily  more  limited  in  their  scope 
than  the  other  remedies.  They  are  the  subject  of  express  legis- 
lation in  most  of  the  States. 

503.  Somewhat  analogous  to  the  jurisdiction  in  cases  of  parti- 
tion and  dower  is  that  which  courts  of  chancery  occasionally 

,  assume  in  cases  of  disputed  boundaries.  This  jurisdiction  is  of 
ancient  date,  and  appears  to  have  met  with  more  favor  in  the 
early  period  of  the  history  of  equity  jurisprudence  than  it  has 

'  See  Flagg  v.  Mann,  2  Sumn.   486.  the  protection  of  the  pl«a.     *»  When  the 

It  will  be  remembered  that  in  the  chapter  plaintifif  comes  in  with  a  legal  title,"  said 

upon  Notice  (antet  p.  269)  it  was  stated  Chancellor   Desaussure  in   Snelgrove   v. 

that  in  Snelgrove   v.  Snelgrove  and  the  Snelgrove,  '*Idonot  see  how  he  can  be 

kindred  cases,  the  courts  in  some  of  the  refused  the  aid  of  the  court."     It  is  evi- 

States  had  adopted  a  rule  upon  this  sub-  dent,  however,  that  the  doctrine,  as  thas 

ject,  different  from  that  which  at  present  stated,   ignores  the  proper  effect   to  be 

prevails   in   England,    upon   the   ground  given  to  the  plea  of  a  purchase  for  value, 

that  *'a  purchaser  of  an  equitable  title  which  is,  that  as  soon  as  the  truth  of  the 

takes  it   subject  to  all  prior   equities."  plea  is  established,  the  character  of  the 

Not  only  is  this  so,  but  these  cases  also  defendant's  title  is  not  even  to  be  inquired 

hold  that  where  the  preceding  equity  is  into.     See  Lord  Eldon  in  Wallwyn  v,  Lee, 

clothed  with  the  legal  title  (or,  in  other  9  Ves.   24,  and  Lord  Justice  James  in 

words,  where  the  simple  legal  title  is  as-  Pilcher  v.  Rawlins,  L.  ft.  7  Ch.  App.  269 ; 

serted)  the  court  on  that  ground  alone  ante^  p.  268. 

ought  to  lend  to  the  plaintiff  its  active  '  See  2  Scribner  on  Dower,  160. 
assistance,  and  refuse  to  the  defendant 
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done  in  modern  times.  The  origin  of  the  jurisdiction  is  a  sub- 
ject as  to  which  there  has  existed  some  difference  of  opinion. 
Lord  Keeper  Henley  in  the  leading  case  of  Wake  v.  Conyers^ 
ascribing  it  to  the  equity  of  preventing  a  muitiplicity  of  suits, 
while  Sir  William  Grant^  was  of  opinion  that  it  grew  up  in 
analogy  to  the  old  common  law  writs  De  rationalibus  divisis  and 
De  perambulatione  faeiendd^  whenever  equitable  grounds  for 
invoking  such  a  relief  existed.  The  point  is  of  no  great  practical 
importance,  as  the  exercise  of  the  jurisdiction  in  modern  times 
is  not  of  frequent  occurrence. 

The  general  rule  may  now  be  stated  to  be  that  a  court  of 
equity  has  no  jurisdiction  to  fiji  the  boundaries  of  legal  estates 
unless  some  equity  is  superinduced  by  the  act  of  the  parties,'  or 
unless  some  particular  circumstance  of  fraud  or  confusion  exists.* 
Thus  where  the  owner  of  land  broke  down  the  dam,  and  ploughed 
up  the  race  way  which  led  from  it,  so  as  to  render  it  difficult  for 
the  complainant,  who  was  entitled  to  use  both  the  dam  and  the 
race,  to  ascertain  and  define  their  course  and  situation,  it  was 
held  that  relief  was  properly  sought  for  in  chancery.*  And 
where  the  settlement  of  a  boundary  was  necessary,  under  the 
circumstances  of  the  case,  to  prevent  a  multiplicity  of  suits,  the 
jurisdiction  was  sustained.^  But  a  mere  confusion  of  boundaries, 
without  more,  will  not  be  enough  to  sustain  a  bill.^  And  the 
^circumstance  that  the  plaintiff  has  only  an  equitable  title,  and 
that  the  legal  title  is  outstanding  in  the  hands  of  trustees,  will 
not  be  enough  to  give  jurisdiction.^ 

To  sustain  the  bill  the  plaintiff  must  show  that  some  portion 
of  the  land  is  in  possession  of  the  defendant;^  and  he  must  estab- 


t  2  Lead.  Cas.  Eq.  433  (4th  Eng.  ed.). 

*  Speerv.  Crawler,  2  Merir.  410. 

s  See  Hicks  v.  Hastings,  -3  K.  &  J.  701, 
for  an  exceptional  cas«. 

<  Wake  V.  Conyers,  1  Eden,  831  ;  2 
Lead.  Cas.  Eq.  433  (4th  Eng.  ed.). 

5  Merriman  V.  Russell,. 2  Jon.  Eq.  470. 

5  De  Veney  v.  Gallagher,  6  C.  E. 
Oreen,  83;  Bute  (Marquis)  v.  Glamor- 
ganshire Canal  Co.,  1  Phillips,  681  ;  Bou- 


Mayor  of  York  v,  Pilkington,  1  Atk, 
282. 

^  See  Norris*s  Appeal,  14  P.  F.  Sm. 
276  ;  Tillmes  v.  Marsh,  17  Id,  607  ;  Has- 
kell V.  Allen,  23  Maine,  448  ;  Doggett  v. 
Hart,  6  Florida,  216,  232. 

*  Stuart's  Heirs  r.  Coalter,  4  Rand,  74 ; 
Doggett  V.  Hart,  6  Florida,  216. 

fi  Att.  Gen.  v.  Stephens,  6  De  G.  M.  k 
G.  Ill,  149;  overruling  the  Vice-Chan- 


▼erie  V.    Prentice,    1    Bro.    C.    C.   200;     cellor  in  1  K.  &.  J.  724. 
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lish  by  admissions  of  the  defendant,  or  by  evidence,  a  clear  title 
to  some  land  in  the  possession  of  the  defendant.^ 

504.  In  several  cases  in  England  relief  has  been  afforded  to  the 
owner  of  a  rent,  upon  principles  analogous  to  those  which  are 
applied  in  cases  of  confusion  of  boundaries.  The  owner  of  the 
rent  is  entitled  to  relief  in  equity  (as  it  is  said), "  on  usage  of  pay- 
ment," where  in  consequence  of  the  confusion  of  boundaries  or 
otherwise  the  particular  lands  upon  which  the  rent  is  a  charge, 
cannot  be  fixed  on  as  a  fund  for  the  legal  remedy  by  distress.' 
A  very  few  cases,  in  which  relief  was  given  in  equity  in  matters 
of  rent,  exist  in  the  United  States  ;  but  the  instances  of  the  ex- 
ercise of  this  jurisdiction  are  very  rare.' 

<  Godfrey  v.  Littel,  1  Russ.  &  My.  69 ;  Lawrence  v.  Hammett,  3  J.  J.  Marsh.  287. 
2  Russ.  &  My.  630.  It  is  not  Decessary  See  LivingstOD  v.  LivingstoD,  4  Johns.  Ch. 
that  the  title  should  be  admitted  by  the  287,  290.  In  Story's  Equity  Jurispru- 
defendant ;  it  may  be  established  by  evi-  dence,  chapter  zvi.,  a  number  of  instances 
dence  ;  Godfrey  v.  Littel  (mpra)^  over-  in  which  the  English  High  Court  of  Chan- 
ruling  Bishop  of  Ely  v.  Kenrick,  Bunb.  eery  has  exercised  jurisdiction  in  matters 
822.  of  rent,  are  grouped  together.  These  cases, 

*  See  Duke  of  Leeds  v,  Powell,  1  Ves.  however,  seem  referable  to  other  heads 

Sr.  171,  172  ;  North  v.  The  Earl  of  Straf-  of  equity  jurisdiction  (such  as  Discovery, 

ford,  3  P.  Wms.  148;  Bouverie  ».  Prentice,  Specific  Performance,  etc.);  and  do  not 

1   Bro.  C.  C.  200;  Duke  of  Leeds  v.  The  constitute  a  distinctive  equitable  remedy. 

Corporation  of  New  Radnor,  2  Bro.  C.  C.  It  may  be  doubted  whether,  in  modern 

518;  Mayor  of  Basingstoke  v.  Lord  Bol-  times,  the  courts  will  not  refuse  to  follow 

ton,  1  Drew.  289 ;  note  to  Wake  v.  Con-  many  of  these  old  authorities ;  see  Wal« 

yers,  2  Lead.  Cas.  Eq.  445  (4th  Eng.  ed.).  t^rs  v.  The  Northern  Coal  Mining  Com- 

See,  also,  Benson  v.  Baldwin,  1  Atk.  598.  pany,  5  De  G.  M.  &  G.  629,  646,  647. 

»  Dawson  v.  Williams,  1  Freem.  Ch.  99 ; 
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505.  When  the  relations  which  exist  between  partners  come 
to  be  dealt  with  by  judictal  tribunals,  it  is  sometimes  found 
necessary  in  ©rder  to  do  exact  justice  that  an  account  should  be 
taken,  that  a  dissolution  should  be  decreed,  that  assets  should 
be  called  in  and  protected,  that  a  sale  of  partnership  property 
should  be  ordered,  and  that  an  equitable  distribution  of  the  pro- 
ceeds should  be  made. 

It  is  evident  that  none  of  these  desired  ends  can  be  fully 
attained  by  common  law  process,  and  some  of  them  cannot  be 
attained  at  all.  An  action  of  account  may,  it  is  true,  be  brought ; 
but  the  disadvantages  of  that  action,  and  the  superiority  of  the 
equitable  procedure  have  been  already  pointed  out.  Breaches 
of  distinct  agreements  in  the  partnership  articles  may  also  be 
the  subjects  of  the  common  law  actions  of  covenant  or  assumpsit, 
according  as  the  articles  are  under  seal  or  in  parol ;  and  actions 
have,  moreover,  been  brought  to  recover  damages  for  a  wrongful 
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dissolution,  or  for  refusing  to  enter  into  a  stipulated  partnership.^ 
But  no  common  law  writ  exists  by  which  a  partnership  can  be 
dissolved,  its  assets  protected  pending  litigation  between  the 
partners,  or  a  sale  of  the  partnership  property  ordered ;  nor  do 
the  common  law  rules  as  to  debtor  and  creditor  furnish  a  system 
for  the  proper  distribution  of  the  partnership  effects.  Hence 
there  has  arisen  a  necessity  for  an  equitable  remedy  based  upon 
the  inability  of  the  common  law  courts  to  answer  the  require- 
ments of  justice.  Bills  for  applying  this  equitable  remedy  are 
termed  Partnership  Bills ;  and  are,  generally,  designed  to  effect 
a  dissolution  of  the  partnership,  the  protection  of  its  property, 
an  account,  and  a  distribution  of  its  assets. 

506.  This  inability  of  the  common  law  forms  of  action  to  deal 
with  many  of  the  consequences  of  the  contract  of  partnership, 
grows  out  of  the  nature  of  the  contract  itself — which  is  one  of 
agency,  each  partner  holding  towards  his  copartner  the  double 
position  of  principal  and  agent.  Hence  arises  the  capacity  of 
each  partner  to  contract  partnership  debts,  and  to  acquire  and 
deal  with  partnership  assets,  and  to  enjoy  his  due  proportion 
of  the  profits  of  the  concern.^  ^^- 

A  dissolution  of  the  partnership  is  a  rescission  of  the  contract, 
and  this  a  court  of  law  cannot  compel ;  and  the  faithful  per- 
formance of  this  contract  necessitates  a  rendering  of  accounts, 
and  a  guardianship  and  distribution  of  property,  which  a  court 
of  law  cannot  adequately  enforce. 

507.  It  must  be  remembered  that  the  relations  of  partners 
with  each  other,  and  with  third  parties,  may  give  rise  to  many 
reasons  for  the  interference  of  a  chancellor,  which  do  not  call  for 
the  exercise  of  the  particular  equitable  remedy  now  under  con- 
sideration. Thus  a  bill  may,  under  certain  circumstances,  be 
filed  to  compel  the  execution  of  partnership  articles,'  or  com- 


»  Addams  v.  Tutton,  8  Wright  (Pa.), 
447  ;  McNeill  v.  Reid,  9  Bing.  68;  Vance 
V.  Blair,  18  Ohio,  532;  Parsons  on  Part- 
nership, 237. 

2  Cox  V.  Hickman,  8  H.  L.  Cas.  268. 

*  The  better  opinion  now  seems  to  be 
that  if  two  persons  have  agreed  to  enter 
into  partnership,  and  one  of  them  refuses 
to  abide  by  the  agreement,  the  remedy 


for  the  other  is,  generally,  an  action  for 
damages,  and  not  a  bill  for  specific  per- 
formance. Scott  V.  Rayment,  L.  R.  7  £q. 
112;  Hercyv.  Birch,  9  Ves.  357;  Lind- 
leyon  Partnership,  991  (8ded  );  Parsons 
on  Partnership,  235 ;  Crawshay  v.  Maule, 
1  Swanst.  511,  and  notes.  To  compel  an 
unwilling  person  (it  has  been  said)  to  be- 
come a  partner  with  another,  would  not 
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pliance  with  particular  stipulations  in  the  same  ;^  but  such  a 
bill  is  one  in  which  the  peculiar  remedy  of  specific  performance 
is  invoked  ;  and  would,  therefore,  fall  under  that  general  head 
of  equitable  jurisdiction.  So,  also,  an  injunction  may  be  obtained 
to  prevent  a  violation  of  partnership  articles,  or  a  misappropria- 
tion of  partnership  funds,'  or  (in  some  cases)  a  wrongful  dissolu- 
tion of  the  firm  f  while  the  equitable  remedy  of  discover^/  may 
be,  and  frequently  is,  called  into  play  for  the  purpose  of  enabling 
one  partner  to  assert  his  rights  against  his  copartner.* 

508.  But  the  basis  of  the  equitable  remedy  now  to  be  noticed 
is  the  necessity  for  the  due  winding-up  of  a  partnership;  and 
this  equity  alone,  independently  of  any  other  considerations, 
will  entitle  a  suitor  to  demand  relief  at  the  hand  of  a  chancellor.* 

A  question  which  frequently  arises  upon  the  threshold  of  this 
subject  is,  whether  a  bill  for  an  account  which  does  not  seek  a 
dissolution  of  the  partnership  will  be  entertained.  It  is  asserted 
by  some  text  writers  that  such  a  bill  will  not  lie;*  that  is  to  say, 
that  equity  will  not  interfere  to  order  an  account  which  con- 
templates a  continuance  of  the  partnership.  But  the  proposition 
cannot,  perhaps,  be  so  broadly  asserted. 

In  England,  while  the  question  may  not  be  entirely  settled, 
the  current  of  modern  authority  is  certainly  in  favor  of  relaxing 
the  rule ;  and  it  may  be  stated,  as  a  general  proposition,  that 
courts  of  equity  will  not,  if  they  can  avoid  it,  allow  a  partner 

be  conducive  to  the  welfare  of  the  latter,  >  See  Whittaker  v.  Howe,  3  Beav.  383  ; 

EDymore  than  to  compel  a  man  to  marry  Turner  v.  Major,  3  Giff.   442;  Lingeu  v. 

a  woman  be  did  not  like,  would  be  for  the  Simpson,  1  Sim.  &  Stu.  600 ;  Morris  v. 

benefit  of  the  lady.    Lindley  on  Partner-  Kearsley,  2  Y.  &  0.  Exch.  139 ;  Essex  v. 

ship,  ut  sup.     However,    if  the   parties  Essex,  20  Beav.  442 ;  Homfray  v.  Fother- 

have  agreed  to  execute  some  formal  in-  gill,  L.  R.  1  £q.  567  ;  Aubin  v.  Holt,  2 

strument,   which  would  have  the  effect  E.  &   J.    66 ;    Lindley   on   Partnership* 

of  altering  their  position  at  law,  and  of  994,  995  ('^d  ed.).    See,  also,  Downs  v. 

conferring  rights  which  do  not  exist  so  Collins,  6  Hare,  418 ;  Cooper  v.  Hood,  7 

long  as  the  agreement  is  not  carried  out ;  Week.  Rep.  83. 

in  such  a  case,  and  for  the  purpose  of  *  See  ante,  p.  385.     Lindley  on  Part- 
putting  the  parties  into  the  legal  position  nership,  1053  (3d  ed). 
agreed  upon,  the  execution  of  that  formal  '  See  Blisset  v.  Daniel,  10  Hare,  493  ; 
instrument  may  be  decreed,  although  the  Lindley  on  Partnership,  232  (3d  ed.). 
partnership    thereby   formed    might    be  *  Lindley    on    Partnership,    1012    (3d 
immediately  dissolved.    See   England  v.  ed.). 
Curling,   8  Beav.   129;   Lindley  on  Part-  »  Id.  1078. 
nership,  992.  «  Adams's  Doct.  Eq.  241. 
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to  derive  advantage  from  his  own  misconduct,  by  compelling 
his  copartner  to  submit  either  to  a  continued  wrong  or  to  a 
dissolution.^  The  rule  will  certainly  not  be  applied  to  the  case 
of  joint  stock  companies,  or  other  associations  of  which  the 
members  are  very  numerous.^ 

In  Pennsylvania  it  has  been  decided  that  a  bill  for  an  account 
will  be  entertained*,  although  it  does  not  pray  a  dissolution,' 

509.  Bills  for  the  administration  of  partnership  assets  may 
either  be  filed  after  dissolution,  or  they  may  be  filed  for  the 
purpose  of  obtaining  a  decree  for  a  dissolution  and  subsequent 
administration. 

It  is  well  known  that  a  partnership  may  be  dissolved  in  many 
ways.  Thus  a  dissolution  may  result  either  from  the  effluxion 
of  time,  or  from  mutual  agreement,  or  from  the  death  or  bank- 
ruptcy of  a  partner,  or  from  a  seizure  and  sale  of  a  partner's 
share  under  an  execution,  or  from  a  voluntary  assignment  by 
one  partner  of  all  his  interest  in  the  firm,  or  from  the  act  of 
God,  or  the  act  of  government,  as  from  a  war  between  the 
countries  of  the  partners,  or  from  some  of  the  members  becom- 
ing a  body  politic*  So,  if  no  specific  term  for  the  duration  of 
the  partnership  has  been  fixed,  it  may  be  dissolved  at  the  option 
of  any  of  the  partners ;  and  even  where  a  partnership  has  been 
formed  for  a  definite  period,  it  has  been  held,  in  some  cases,  that 
it  was  within  the  power  of  any  partner  to  dissolve  it.*  Where 
a  partnership  has  been  thus^  dissolved,  the  objects  of  the  bill 

•  Fairthorne  v.  Weston,  3  Hare,  392;  6.  The  occurrence  of  some  event  which 
Lintlley  on  Partnership,  934,  1003,  1004  renders  the  continuance  of  the  partner- 
(3d  ed.).  See  Walworth  v.  Holt,  4  Mj^l.  ship  illegal ;  and  6.  Fraud  vitiating  the 
&  Cr.  619.  original  contract.     See,  also,  Parsons  on 

*  Adams's  Doct.  Eq   241.  Partnership,  chap.  xii. 

'  Hudson  w.  Barrett,  1   Pars'.  Eq.  414.         s   Skinner  v.   Dayton,   19  Johns.  638; 

See  Marble  Co.  v.  Ripley,  10  Wal.  339.  Mason  v.  Connell,  1  Whart.  881  ;  and  see 

4  In  Lindley  on  Partnership,  231  (3d  Bishop  v.  Breckles,  1  Hoff.  Ch.  634.  But 
Eng.  ed.),  the  grounds  for  a  dissolution  the  law  has  been  assumed  to  be  the  other 
are  staled  to  be  the  following :  1.  The  way  in  several  authorities.  See  Peacock 
will  of  any  partner ;  2.  The  impossibil-  v.  Peacock,  16  Ves.  67  ;  Crawshay  v. 
ity  of  going  on  in  consequence  of  the  Maule,  1  Swanst.  608 ;  Wheeler  v.  Van- 
hopeless  state  of  the  partnership  busi-  Wart,  9  Sim.  193;  Pearpoint  v.  Graham, 
ness,  or  insanity,  or  misconduct  and  4  Wash.  C.  C.  232 ;  Parsons  on  Partner- 
destruction  of  mutual  confidence ;  3.  The  ship,  401. 
transfer  of  a  partner's  interest ;  4.  Death ; 
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are  that  an  account  should  be  taken,  and  that  the  firm  assets 
should  be  properly  protected  and  duly  distributed.  But  in 
many  partnership  suits  the  main  object  of  the  bill  is  a  decree 
for  a  dissolution  ;^  and  such  a  decree  can,  of  course,  only  be 
made  upon  proper  cause.  The  general  ground  for  a  dissolution 
is  that  the  partnership  cannot  be  carried  on  for  the  benefit  of 
the  parties,  according  to  the  original  intention ;  and  this  may 
result  either  from  something  independent  of  the  conduct  of  the 
partners,  e,  g,^  that  the  principles  upon  which  the  partnership  is 
based  are  found  to  be  erroneous  and  impracticable  ;*  or  from  the 
conduct  of  a  partner,  as  if  he  is  acting  fraudulently,  is  assum- 
ing exclusive  control  of  the  business,  or  is  guilty  of  breaches 
of  faith,  or  other  gross  misconduct;'  or  from  the  incapacity  of  a 
partner,  as,  for  example,  his  lunacy.^ 

But  trifling  faults,  or  quarrels  between  the  parties  will  not 
justify  a  decree  for  dissolution  ;*  nor  will  such  a  decree  be  neces- 
sarily warranted  by  a  breach  of  partnership  articles.* 

510.  If  the  partnership  has  become  ipso  facto  dissolved  for  any 
of  the  reasons  mentioned  above,  or  if  a  decree  for  its  dissolution 
has  been  made  for  cause,  the  next  subject  which  occupies  the 

•  In  Master  v.  Kirton,  8  Vee.  74,  the  <   Anonymous,   2   K.   &  J.    441.     The 

bill  wae  demurred  to  on  the  ground  that  better   opinion    now   seems    to   be   that 

the  partnership  was  a  partnership  at  will,  lunacy  of  one  of  the  partners  will   not 

and  could,  therefore,  be  dissolved  without  ipso  facto  be  a  dissolution,  although,  when 

a  decree   of  the   court.     The   demurrer  of  *  confirmed  character,  it  will  warrant 

was  overruled.  a  decree  for  dissolution.     Jones  r.  No3% 

«  See  Baring  ».  Dix,  1  Cox,  213.     And  2  Myl.  &  K.  125;  Rowlands  v.  Evans,  80 

a  dissolution  may  be  decreed  where  the  Beav.  802 ;  Lindley  on  Partnership,  285, 

original  capital  has  been  all  spent,  and  286  (8d  ed.).     In  Davis  v.  Lane,  10  N. 

pome  of  the  partners  are  unable  or  un-  Hamp.  161,  and  Isler  v.  Baker,  6  Hump, 

willing  to  advance  more  money,  and  at  85,  however,    the   rule   that   lunacy  did 

the  same  time  the  concern  cannot  go  on  not  operate,  of  itself,   as  a  dissolution, 

except  at  a  loss  unless  they  do.      Jen-  was  disapproved.     See  Parsons  on  Part- 

nings  V.  Baddeley,  8  E.  &  J.  78.  nership,  466. 

»  See  Kennedy  v    Kennedy,   3  Dana,  *  Goodman   v.  Whitcomb,  1    J.  &  W. 

239;  Williamson  v.  Wilson,  1  Bland,  418;  569;  Henn  v.  Walsh,  2  Edw.  C.  R.  129; 

Berry  r.  Cross,  8  Sandf.  Ch.  1 ;  Holden  Parsons  on  Partnership,  458;  Lindley  on 

V.  McMakin,  1  Pars.   Eq.  Cas.  270;  Mil-  Partnership,    288    (8d   ed.).     Sec,    also, 

ler  i>.  Jones,  89  Illinois,  54;  Maynard  v.  Bishop   v.  Breckles,    1    Hoff.   Ch.   534; 

Railey,  2  Nevada,  318,    818;    Shulte  v.  Watney  v.  Wells,  80  Beav.  50;    Stevens 

Hoffman,  18  Tex.  678;  Seibert  v.  Seibert,  v.  Yeatman,  19  Maryl.  480. 

1   Brewster,  581;  Page  v.  Vankirk,   Id,  «  Anderson  v.  Anderson.  25  Beav.  190. 
287. 
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attention  of  the  court  is  the  necessity  for  preserving  the  property 
of  the  firm,  and  for  the  intermediate  management  of  the  con- 
cern, while  the  process  of  winding-up  is  going  on.  If  there  is 
no  objection,  these  duties  may  be  left  to  the  parties.  The  duty 
of  liquidation  is  sometimes  assigned  to  one  partner  by  express 
agreement,  and  it  sometimes  devolves  upon  him  by  operation  of 
law — as  in  the  case  of  a  surviving  or  solvent  partner.  But 
where  all  the  partners  are  dead,  or  where  the  management  of 
aftairs  cannot  be  safely  entrusted  to  any  of  the  parties,  the 
court  will  interfere,  and  will  appoint  a  receiver  to  take  charge 
of  the  property  and  wind  up  the  business. 

It  would  be  impossible  to  enter  into  a  detailed  statement  of 
all  the  causes  which  will  justify  the  appoiatment  of  a  receiver.* 
It  will  be  sufficient  to  observe  here  that  where  a  dissolution 
has  been  decreed  in  consequence  of  the  improper  conduct  of 
parties,  or  some  similar  cause,  a  receiver  will  be  appointed  as  a 
matter  of  course,  the  reason  being  that  the  same  causes  which 
justify  a  decree  for  dissolution  in  such  cases  will  also  justify  an 
appointment  of  a  receiver;  but  that  where  a  dissolution  has 
already  taken  place,  and  the  bill  is  filed  simply  for  a  proper 
administration  of  partnership  assets,  a  receiver  will  not  be 
appointed  as  a  matter  of  course,  but  only  when  there  is  some 
mismanagement  or  improper  conduct  on  the  part  of  the  person 
who  has  the  custody  of  the  property.* 

The  remedy  of  injunction  is  also  sometimes  called  into  play 
upon  proper  cause  shown.' 

611.  In  pursuing  the  duty  of  getting  in  and  administering  the 
partnership  assets,  a  court  of  chancery  has  the  power  to  order  a 
sale  of  real  estate. 

>    For  authorities   illustrative   of    the  Nevada,  313;  Shulte  v.  Hoffman,  18  Tex. 

cases  in  which  receivers  will  be  appointed,  678;  Seibert «.  Seibert,  1  Brewster,  631  ; 

see  Hall  v.  Hall,  3  MacN.  &  G.  90;  Const.  Page  v.  Vankirk,  Id.  287 ;  Kerr  on  Re- 

V.  Harris,  T.  &  R.  617;  Gowan  u.  Jeff-  ceivers,  81  et  seq,  (1st  Am.  ed.). 

ries,    2   Ashmead,   296 ;    Williamson   v.  >  Kerr   on   Receivers,    ut  sup.     Even 

Wilson,  1   Bland,  418 ;   Randall  v.  Mor-  where  a  dissolution  is  contemplated  by 

rell,  2  0.  E.  Green,  846 ;   Holden  v.  Mc-  the  decree,  it  is  not,  in  all  cases,  proper 

Makin,  1  Pars.  Eq.  Cas.  270;  Miller  v.  to  appoint  a  receiver;  Kerr  on  Receivers, 

Jones,  39  111.  54;  Saylor  «.  Mockbie,  9  89  (Ist  Am.  ed  ). 

Withrow  (la.),  209;  Boyce  v.  Burchard,  '  Ante,  p.  385. 
21  Georgia,    74 ;    Maynard  v.   Railey,  2 
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It  is  a  general  rule  that  when  real  estate  is  purchased  with 
partnership  funds  for  partnership  purposes,  and  without  any 
intention  of  \f  ithdrawing  the  funds  from  the  firm  for  the  use  of 
all  or  any  of  the  members  thereof  as  individuals,  such  real  estate 
is  to  be  considered  as  partnership  property,  and  as  liable  to  all 
the  equitable  rights  of  the  partners  between  themselves.^  The 
result  of  this  rule  is  that  as  each  partner  has  an  equity  to  insist 
upon  a  sale  of  such  real  estate,  it  is  to  be  treated  as  personalty 
for  thfe  purposes  of  the  partnership ;  but  whether  it  is  to  be  so 
treated  for  all  purposes  is  a  question  upon  which  there  has  been 
some,  conflict  of  authority. 

It  has  been  contended,  on  the  one  hand,  that  the  conversion  of 
realty  into  personalty  is  a  convei*sion  "  out  and  out,"  and  that 
after  it  has  been  appropriated  to  the  partnership  liabilities,  the 
surplus  (if  any)  is  payable  to  the  personal  representatives  and  not 
to  the  heir  of  a  deceased  partner.  This  is  now  the  rule  in  Eng- 
land. After  some  fluctuations  in  the  law,  the  conclusions  which 
have  been  finally  reached  are  that  wherever  a  partnership  pur- 
chases real  estate  for  the  partnership  purposes  and  with  part- 
nership funds,  it  is,  as  between  the  real  and  personal  representa- 
tives of  the  partners,  personal  estate  f  that  it  makes  no  difterence 
as  respects  the  question  of  conversion,  whether  the  land  was  pur- 
chased  with  partnership  moneys,  or  whether  it  was  acquired  in 
any  other  way,  provided  the  land  is,  in  the  proper  sense  of  the 
term,  an  asset  of  the  partnership  ;^  but  that  the  general  rule  may 
be  excluded  by  an  agreement,  express  or  implied,  to  the  effect 
that  the  land  shall  not  be  sold,  for  the  reason  of  the  rule  (which 
is  that  each  partner  has  an  equity  for  a  sale  of  the  land)  excludes 
its  application  in  such  a  case.* 

512.  In  the  United  States,  however,  the  general  tendency  of 
the  authorities  is  to  limit  the  conversion  to  the  purposes  of  the 

V  Buchan  v.  Sumner.  2  Barb.  Ch.  198 ;  «  Darby  v.  Darby,  3  Drew.  606. 

Hoxie   V.  Carr,  1  Sumn.   181  ;  Abbott's  »  See  the  remarks  of  Lord  Eldon   in 

Appeal,    14   Wright   (Pa.),    234;    Meily  Jackson  v.  Jackson,  9  Ves.  693.      Se*?, 

V.   Wood,    21    P.   F.   Sm.  488;    Uhler  v.  also,  Waterer  v.  Waterer,  L.  R.   14  Eq. 

Semple,  6  C.  E.  Green,  288;  Sigourney  402. 

V.  Munn,  7  Conn.  11;   Wallis  v.  Freeman,  *  Steward  v.  Blakeway,  L.    R.  4  Ch. 

35  Verm.    44;    Clagett  v.    Kilbourne,    1  App.  603,  and  L.  R.  6  Eq.  479;  Lindley 

Black  (U.  S.),  346;  3  Kent's  Com.  39;  on  Partnership,  090,  691  (3d  ed.). 
Parsons  on  Partnership,  363,  369. 
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partnership,  and  ultra  those  purposes  to  treat  the  property  as  if 
in  its  original  state.  The  consequence  of  this  doctrine  is  that 
the  surplus,  after  the  partnership  liabilities  and  equities  have 
been  answered,  will  go  to  the  real,  and  not  to  the  personal  repre- 
sentatives of  a  deceased  partner.  This  is  perhaps  the  general 
doctrine  throughout  the  Union  ;^  although  in  Kentucky  the 
English  rule  is  followed,^  and  in  Virginia  the  question  does  not 
seem  to  be  settled,  the  English  rule  having  been  at  one  time 
^  adopted  f  and  the  point  in  subsequent  decisions  having  been 
treated  as  doubtful.* 

513.  The  general  rule  as  to  conversion,  stated  above,*  is,  it  will 
be  observed,  subject  to  the  qualification  that  where  the  pur- 
chase is  made  with  an  intention  of  withdrawing  the  funds  from 
the  firm  for  the  use  of  all  or  any  of  the  members  thereof  as  indi- 
viduals, the  real  estate  so  purchased  will  not  be  considered  as 
personal  property — in  other  words,  the  doctrine  of  conversion  will 
not  apply  ;  and  further,  that  if  land  belongs  to  all  the  partners 
as  tenants  in  common  but  not  as  partners,  and  the  land  is  used 
by  them  for  partnership  purposes,  but  is  nevertheless  intended  to 
remain  vested  in  them  as  tenants  in  common,  and  not  to  form 
part  of  the  assets  of  the  firm,  the  share  of  each  partner  will  be 
real,  and  not  personal  estate. 

A  result  of  the  first  portion  of  the  above  qualification  has 
been  held  in  Pennsylvania  to  be,  that  to  aftect  strangers — pur- 
chasers, mortgagees,  and  creditors — there  must  be  some  written 
evidence  of  the  intention  of  the  partners  to  make  the  real  estate 
partnership  assets,  and  that  where  there  is  simply  a  conveyT 
ance  to  them  as  tenants  in  common,  it  is  not  competent  to  show 
by  parol  evidence  that  the  property  was  in  fact  designed  to 


'  Dyer  v.  Clark,  6  Met.  662;  Wilcox  v. 
Wilcox,  13  Allen,  254;  Buohan  v.  Sudi- 
ner,  2  Barb.  Ch.  165,  201  ;  Tillinghast  v. 
Champlin,  4  R.  Island,  173.  See,  also, 
Goodburn  v.  Stevens,  1  Maryl.  Ch.  420; 
6  Gill,  1  ;  Hale  v.  Plummer,  6  Ind.  121 ; 
Piper  V.  Smith,  1  Head,  93  ;  Dilworth  v. 
Mayfield,  86  Miss.  40;  Scruggs  v.  Blair, 
44  Id  406  ;  Lang  v.  Waring,  26  A  lab.  625. 
See,    however,  Ware   v.  Owens,    42   Id. 


212  ;  3  Kent's  Com.  40  (12th  ed.) ;  Par- 
sons on  Partnership,  371  ;  American  note 
to  Lake  v.  Gibson,  1  Lead.  Gas.  £q.  242 
(3d  Am.  ed.). 

3  Bank  of  Louisville  v.  Hall,  8  Bush, 
672 ;  Cornwall  v.  Cornwall,  6  Id.  369. 

3  Pierce  v.  Trigg,  10  Leigh,  406. 

<  Jones  V.  Neale,  2  Pat.  &  H.  339  ; 
Davis  v.  Christian,  16  Grat.  11. 
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form  part  of  the  partnership  assets,^  or  even  that  this  fact  was 
known  to  a  purchaser.* 

The  opinion  in  other  States  of  the  Union  appears  to  be  adverse 
to  following  this  doctrine,  at  least  to  the  same  extent.^ 

Of  the  second  part  of  the  above-stated  qualification,  an  illus- 
tration may  be  found  in  Steward  v.  Blakeway,*  where  it  was 
held  that  a  farm  and  quarry  worked  by  co-owners  in  partner- 
ship, and  additional  lands  bought  by  them  out  of  their  profits 
for  the  purposes  of  their  business,  were  not  to  be  treated  as  con- 
verted into  money,  because  no  partner  could  have  enforced  a 
sale  of  the  property. 

514.  Both  the  realty  and  the  personalty  of  the  firm  may  be  sold 
by  order  of  court ;  and  a  sale  is  generally  necessary  in  order  to 
effect  the  winding-up  of  a  concern ;  as  it  has  been  held  that  one 
partner  cannot  take  the  partnership  stock  at  a  valuation,  but  its 
value  must  be  ascertained  by  its  conversion  into  money.* 

An  account  is  a  part  of  the  relief  which  the  court  decrees  in 
partnership  bills.  This  account  is  taken  before  a  master,  who 
is  armed  with  the  necessary  powers  to  effectuate  the  object  for 
which  he  is  appointed.*  In  taking  the  partnership  accounts,  a 
surviving  partner  will  be  regarded  as  a  trustee,  and  will  be 
ordinarily  responsible  for  any  profits  which  he  may  have  made 
after  the  dissolution.*^ 

515.  After  the  partnership  assets  have  been  realized,  the 
next  step  is  their  appropriation  to  the  payment  of  partnership 
liabilities.  In  doing  this  the  court  applies  certain  equitable 
doctrines  which  might  not  improperly  fall  under  the  general 


J  Ridgway's  Appeal,  8  Harris,  177. 
See,  also,  McDermot  v,  Laurence,  7  Serg. 
&  R.  488;  Lefevre's  Appeal,  19  P.  F. 
Sm.  126 ;  and  Ebbert's  Appeal,  20  Id.  79. 

«  Hale  V.  Henrie,  2  Watts,  143. 

*  See  Fall  River  Whaling  Co.  v.  Borden, 
10  Gush,  458;  Parsons  on  Partnership, 
878,  note;  Story  on  Partnership,  {  93, 
note  (6th  ed.) ;  Am.  note  to  1  Lead.  Gas. 
Eq.  241. 

*  4  Gh.  App.  603.  See  Thompson  v. 
Bowman,  6  Wal.  316. 

*  Sigourney  v.  Munn,  7  Gonn.  11 ; 
Dickinson  v.  Dickinson,  29  Id.  600. 


•  Story's  Eq.  Jarisp.,  J  672.  In  Eng- 
land a  number  of  statutes  (commonly 
known  as  the  Winding-up  Acts)  have  been 
passed  facilitating  the  settlement  of  part- 
nership affairs.  They  will  be  found  col- 
lected and  discussed  in  Lindley  on  Part- 
nership, Book  IV.,  chap.  iii.  (3d  Eng.  ed.) 

7  See  Phillips  v.  Atkinson,  2  Bro.  Gh 
272;    Hartz  v.    Schrader,   8  Ves.    817 
Waring  v.  Gram,  1  Pars.  Eq.  Gas.  622 
Washburn    v.    Goodman,   17    Pick.    619; 
Gase  V.  Abeel,  1  Paige  Gh.  398  ;  Parsons 
on  Partnership,  442. 
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head  of  Adjustment,  but  which  it  was  thought  might  be  more 
advantageously  reserved  for  consideration  in  the  present  con- 
nection. . 

In  the  case  of  a  winding-up  of  a  solvent  concern  no  conflict 
between  the  rights  of  different  sets  of  creditors  can,  of  course, 
occur.  But  where  the  partnership  property  is  insufficient  to 
meet  the  partnership  liabilities,  questions  may,  and  frequently 
do,  arise  between  the  creditors  of  the  firm  and  the  creditors  of 
individual  members  thereof. 

It  is  a  general  rule  in  the  first  place,  both  in  England  and  in 
this  country,  that  partnership  assets  must  be  applied  in  the 
first  instance  to  the  payment  of  partnership  debts.^  This  is  not 
a  right  of  the  partnership  creditors,  but  is  an  equity  of  each 
partner  that  the  firm  property  should  go  to  firm  creditors.  The 
equity  of  the  joint  creditors  depends  upon  and  must  be  worked 
out  through  the  medium  of  the  equities  of  the  partners  them- 
selves.^ 

516.  It  is,  moreover,  the  rule  in  England  and  in  many  of  the 
United  States,  that  separate  assets  are  to  be  applied  in  the  first 
instance  to  the  payment  of  individual  debts ;  and  that  the  joint 
creditors  are  entitled  only  to  the  surplus  after  such  payment.'  In 
many  other  States,  however,  this  rule  has  not  been  followed. 
The  origin  of  this  doctrine  appears  to  be  as  follows :  At  law  in 
case  of  the  death  of  a  partner,  the  survivor  alone  was  liable ;  the 

»  Ex  parte  Cook,  2  P.  Wms.  500;  Lind-  McKee,  14  Tex.  20;  Pacaoas  on  Partner- 
ley  on  Partnership,  1201  (Sded  );  Murrill  ship,  480. 

V.  Neill,  8  How.  414;  Inbusch  v.  Farwell,  *  Ex  parte  B-uf^n^Q  Vesey,  119;  Camp- 

1  Black  (U.  S.),  566 ;  Crooker  v.  Crooker,  bell  v.  Mullett,  2  Swanst.  551,  575  ;  Sklpp 

46  Maine,  250  ;  52  Id.  267 ;  Treadwell  v.  v.  Harwood,  Id.  686  ;  Allen  v.  The  Centre 

Brown,   41    N.    Hamp.    12;    Fall   River  Valley  Co.,  21  Conn.  130,  136 ;  Washburn 

V/haling  Co.  v.  Borden,  10  Cush.   458  ;  v.  The  Bank  of  Bellows  Falls,  19  Verm. 

Witter  r.  Richards,  10  Conn.  37;  Morgan  278,  291  ;   Doner  v.  Stauffer,  1   Pen.   & 

V.  Skidmore,  56  Barb.  268;  Hill  v.  Beach,  Watts,  198;  Lindley  on  Partnership,  1206 

1  Beas.   81 ;    Black's  Appeal,  8  Wright  (3d  ed.) ;  American  note  to  Silk  v.  Prime, 

(Pa.)  603;  Simmons  v.  Tongue,  3  Bland.  2  Lead.  Cas.  Eq.  327. 

856 ;  Tunno  v.  Trezevant,  2  Desaus.  270;  »  Gray  v.  Chiswell,  9  Vee.  119;  Lindley 

Lucas  V.  Atwood,  2  Stewart,  878;  White  on  Partnership,  1201   (3d  ed.);  Allen  v. 

V.    Dougherty,    1    Mart.    &   Yerg.    309 ;  Wells,  22  Pick.  463 ;  Bardwell  v.  Perry, 

Hubble  w.  Perrin,  3  Ham.  287;    Talbot  19   Verm.    292;    Murray   v.    Murray,   5 

V.  Pierce,  14  B.  Monr.  196;  Converse  v.  Johns.  Ch.  00;  Parsons  on  Partnership, 

480,  548. 
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estate  of  the  deceased  partner  could  be  reached  only  in  equity. 
But  while  equity  regarded  the  estate  of  the  deceased  partner  as 
assets  for  the  payment  of  the  firm  debts,  it  was  careful  to  ob- 
serve the  principles  which  govern  the  distribution  of  equitable 
assets,  among  which  is  the  doctrine  that  legal  priorities  must  be 
observed.  As  the  individual  creditors  of  the  deceased  partner 
had  a  legal  right  to  be  satisfied  out  of  his  estate,  it  necessarily 
follows  that  this  right  must  be  first  regarded  before  the  purely 
equitable  right  of  the  joint  creditors  could  be  enforced ;  in  other 
words,  the  latter  was  logically  postponed  to  the  former.  Hence 
the  separate  estate,  in  such  a  case,  was  said  to  be  applicable,  in 
the  first  instance,  to  pay  the  separate  debts.  So  far  the  rule 
was  perfectly  logical ;  but  its  subsequent  extension  was,  perhaps, 
not  so.^ 

517.  When  both  of  the  partners  of  a  firm,  of  which  the  assets 
are  in  the  course  of  distribution,  are  alive,  or  when  the  estate 
to  be  administered  is  that  of  the  surviving  partner,  the  joint 
creditors  have  an  equal  legal  right  with  the  separate  creditors,  the 
partnership  debts  being  both  joint  and  several.  In  such  cases 
there  is  no  reason  for  invoking  any  equity  in  favor  of  joint 
creditors  to  enable  them  to  reach  separate  assets,  because  they 
are  already  entitled  to  do  so  by  virtue  of  their  legal  position. 
Hence  as  the  rights  of  all  parties  are  of  a  strictly  legal  cha- 
racter, there  would  seem,  logically,  to  be  no  reason  why  the 
rights  of  one  set  of  creditors  should  be  preferred  over  those  of 
another  set;  in  other  words,  why,  in  the  distribution  of  the 
separate  estate,  the  separate  creditors  should  have  any  priority 
over  the  joint.  But  this  line  of  reasoning,  however  sound  it 
may  be  theoretically,  has  not,  in  practice,  found  favor  with  the 
English  courts.  The  rule  is  now  well  settled  that  not  only  in 
the  case  of  a  deceased  partner  leaving  his  copartner  surviving, 
but  also  in  the  case  of  the  death  of  a  surviving  partner,  or  in 
the  winding-up  of  a  partnership  during  the  lifetime  of  both  the 
parties,  separate  assets  are  to  be  applied  in  the  first  instance  to 
the  payment  of  separate  debts,  and  that  joint  creditors  are  not 

>  See  American  note  to  Silk  v.  Prime,     reason  of  the  rule  (as  stated  in  the  text) 
2  Lead.  Cas.  £q.  314  (3  Am.  ed.),  where    explained, 
the  authorities  are   examined,  and   the 
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entitled  to  come  in  until  individual  creditors  are  satisfied.^  The 
theory  upon  which  this  rule  is  based  appears  to  be  that  as  joint 
assets  are  applicable  in  the  first  instance  to  joint  debts,  it  is 
equitable  that  separate  assets  should  in  like  manner  be  appropri- 
ated to  separate  debts ;  and  it  has  been,  therefore,  held  not  to 
apply  to  those  cases  in  which  there  is  no  partnership  property, 
and  no  living  solvent  partner.  In  such  cases  the  joint  creditors 
have  a  right  to  come  in  against  the  separate  assets  pari  passu 
with  the  separate  creditors.^ 

518.  The  English  rule  upon  this  subject  has  been  adopted  in 
many  adjudged  cases  in  this  country,  including  at  least  one 
decision  by  the  Supreme  Court  of  the  United  States.'  But 
the  same  high  tribunal  has  decided  the  other  way  in  Tucker  v. 
Oxley  ;*  where  it  was  said  to  be  unjust  to  apply  the  estate  of 
each  individual  to  the  discharge  of  the  several  debts,  to  the 
entire  exclusion  of  the  joint  creditors,  who  previous  to  the  bank- 
ruptcy of  the  partners  had  a  legal  and  equitable  right  to  satis- 
faction out  of  the  separate  estate  of  each  ;  and  a  similar  conclu- 
sion has  been  reached  by  many  other  courts  throughout  the 
Union.  In  these  decisions,  however,  there  is  a  general  disposition 
to  favor  the  marshalling  of  assets,  so  as  to  compel  the  joint 
creditors  to  resort,  in  the  first  instance,  to  the  partnership  funds ; 
which,  it  would  seem,  in  fairness  and  equity,  ought  to  be  done. 
In  some  cases,  indeed,  the  rule  in  Tucker  v.  Oxley  has  been 
pushed  too  far;  and  in  several  States  the  subject  has  been 
regulated  by  statute.  It  would  be  impossible,  in  a  treatise  like 
the  present,  to  enter  minutely  into  these  different  decisions  and 
legislative  enactments.  All  that  can  be  done  is  to  state  the 
English  rule,  and  the  rule  in  Tucker  v.  Oxley,  with  the  theories 
upon  which  these  two  different  doctrines  appear  respectively  to 
be  based.* 


1  Note  to  Silk  v  Prime,  2  Lead.  Gas.  can  note  to  Silk  v.  Prime,  2  Lead.  Gas. 
Eq.  317  (3d  Ara.  ed.).  Eq.  321. 

2  Story   on   Partnership,  J  380.     The  *  5  Cranch,  34. 

subject  of  the  distribution  of  joint  and  ^  gee  notes  to  Silk  v.  Prime  (supra), 

separate  estates  in  bankruptcy,  will  be  where  the  subject  is  elaborately  discussed, 

found  discussed  in   Lindley  on  Partner-  See,  also,  Black's  Appeal,  8  Wright  (Pa.), 

ship.  Book  IV.,  chap,  ii.,  sect.  iy.  503;  Kuhne  v.  Law,  14  Rich.  (Law),  18  ; 

»  Murrill  v,  Neill,  8  How.  414;  Ameri-  Story  on  Partnership,  {  376,  and  notes. 
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519.  The  Act  of  March  2d,  1867,  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,  provides,  in 
its  thirty-sixth  section,  that  where  a  firm  has  been  declared 
bankrupt,  the  partnership  assets  are  to  be  distributed  in  the 
first  instance  among  the  partnership  creditors,  and  the  individual 
assets  among  the  separate  creditors.  The  rule  being  thus  regu- 
lated by  statute,  the  difterence  between  the  views  discussed 
above  becomes,  of  course,  immaterial  when  partnership  property 
comes  to  be  distributed  under  the  bankrupt  law.* 

After  the  debts  of  the  partnership  have  been  paid,  if  there  is 
any  surplus  it  is,  of  course,  divided  among  the  partners,  the 
due  proportion  of  each  being  ascertained  by  an  account. 

520.  Before  leaving  the  discussion  of  the  equitable  remedy  by 
partnership  bills,  one  or  two  other  matters  connected  with  the 
general  subject  of  partnership  may  properly  be  noticed. 

It  was  stated  above  that  the  right  to  have  partnership  assets 
applied  in  the  first  instance  to  the  payment  of  firm  debts,  is  an 
equity,  not  of  the  firm  creditors,  but  of  the  partners  themselves. 

It  is  a  consequence  of  this  doctrine  that  these  creditors  have 
no  standing  in  equity  to  restrain  any  disposition  of  partnership 
assets  until  they  have  exhausted  all  their  legal  remedies.  It  is 
not  until  they  have  endeavored  to  enforce  the  collection  of  their 
debts  by  execution  at  law  and  failed,  that  they  can  have  recourse 
to  a  bill  in  equity.*  Such  a  proceeding  is  termed  a  creditor's 
bill,  the  general  nature  of  which  will  be  explained  hereafter. 
By  means  of  such  a  bill,  after  an  execution  has  been  returned 
unsatisfied,  a  creditor  can  restrain  the  fraudulent  disposition  of 
property  which  ought  to  be  applied  to  the  payment  of  his  debt, 
or  may  reach  any  property  which  has  been  thus  fraudulently 
disposed  of. 

521.  The  fact  that  partnership  assets  are  to  be  applied  in  the 
first  instance  to  the  payment  of  firm  debts,  does  not  exempt 
then)  from  liability  to  the  separate  debts  of  each  partner,  so  far 
as  that  individual's  interest  is  concerned,  and  subject  to  the  equi- 
ties of  the  other  members  of  the  firm. 


»  See   Brightly*8  ADnotated  Bankrupt    C.  693 ;   Am.   note  to  Silk  v.   Prime,  2 
Act,  74,  76,  76.  Lead.  Gas.  Eq.  334. 

*  Greenwood  v.  Brodhead,  8  Barb.  S.  * 
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A  separate  creditor  of  a  partner  has,  therefore,  ^  right  to  issue 
an  execution  against  partnership  efiects,  and  levy  upon  and  sell 
the  separate  interest  of  the  debtor  therein.  The  purchaser  at 
such  a  sale  does  not  acquire  an  absolute  and  entire  interest  in 
the  goods  sold,  but  only  a  right  which  is  subject  to  the  para- 
mount right  of  the  other  partners  to  have  them  applied  to  the 
payment  of  the  firm  debts  should  the  financial  condition  of  the 
partnership  require  it,  and  also  to  any  balance  due  by  the  debtor 
upon  the  settlement  of  accounts  between  himself  and  his  copart- 
ners. In  short,  he  has  the  right  to  call  for  an  account.^  Whether 
an  injunction  can  be  issued  to  restrain  the  separate  creditor  from 
proceeding  to  a  levy  and  sale  of  the  partnership  goods,  is  a  ques- 
tion upon  which  the  authorities  are  somewhat  conflicting.  Where, 
however,  the  firm  is  insolvent,  and,  therefore,  the  separate 
creditor  could  gain  nothing  by  his  execution,  there  would  seem 
to  be  much  reason  in  holding  that  equity  ought  to  interfere  on 
behalf  of  the  other  partners.^ 

522.  It  sometimes  happens  that  levies  under  executions  issued 
at  the  suit  of  both  joint  and  separate  creditors  are  made  simul- 
taneously, and  in  such  cases  questions  of  no  little  difliculty  fre- 
quently arise.  The  proper  course  for^the  sheriiF  to  pursue  in 
such  cases  would  seem  to  be  to  sell  under  both  writs  in  the  order 
of  time  in  which  he  received  them,  and  leave  the  rights  of  the 
parties  to  be  decided  subsequently  in  equity.^  This  appears  to 
be  the  course  adopted  in  England.*  The  decisions  in  the  United 
States  upon  this  point  are  not  uniform.  In  some  States  the 
method  above  stated  has  been  approved.  In  others,  the  separate 
execution  has  been  considered  as  superseded  by  the  joint  execu- 
tion, and  the  separate  creditor  is  consequently  excluded.  The 
English  course  would  seem  to  be  most  conformable  to  principle ; 
while  the  other  view  has  convenience  in  its  favor.  When  such 
a  coincidence  of  executions  occurs,  the  joint  creditors  would, 

»  Story  on  Partnership,    §  263 ;    Am.  *  Am.  note  to  Silk  v.  Prime,  2  Lead, 

note  to  Silk  v.  Prime,  2  Lead.  Gas.  Eq.  Gas.  Eq.  888 ;  Story's  Eq.  Jurisp.,  J  677. 

335.    See,  also,  Taylor  v.  Fields,  4  Yes.  >  Am.  note  to  Silk  v.  Prime,  2  Lead. 

396 ;  Bank  v.  Garrolton  Railroad,  11  Wal.  Gas.  Eq.  887. 

628.  4  Id. 

30 


I 


1 


'i 


I* 


466  PARTNERSHIP   BILLS.  [PART  III. 

perhaps,  have  the  right  to  restrain  the   separate  creditors  by 
injunction  if  the  firm  is  insolvent.' 

When  the  separate  interest  of  each  and  every  partner  is  levied 
upon  and  sold  for  individual  debts,  the  purchaser  will  take  the 
whole  interest,  and  the  partnership  creditors  can  subsequently 
have  no  claim.^  The  equities  of  all  the  partners  being  swept 
away  by  the  sale,  the  rights  of  the  firm  creditors  necessarily  fall 
with  them.  But  if  before  such  sale  another  levy  is  made  under 
a  partnership  judgment,  the  purchase-money  under  such  a  levy 
will  be  applicable  in  the  first  instance  to  the  payment  of  the 
partnership  debts.^ 

523.  It  is  said  that  another  instance  in  which  equity  aflFords 
relief  in  partnership  cases  where  no  remedy  exists  at  law,  is  to 
be  found  in  those  cases  in  which  there  is  a  creditor  firm  and  a 
debtor  firm  having  a  common  member.  It  is  well  known  that 
in  such  a  case  no  common  law  action  would  lie,  as  no  person 
can  be  both  plaintiff  and  defendant  in  the  same  suit.  "  But  there 
is  no  diflSculty"  (it  has  been  observed  by  a  writer  of  the  highest 
authority)  "  in  proceeding  in  courts  of  equity  to  a  final  adjust- 
ment of  all  the  concerns  of  both  firms  in  regard  to  each  other."* 
This  is  undoubtedly  true  when  the  affairs  of  either  partnership 
have  for  any  reason  been  brought  into  chancery  for  settlement. 
But  it  may  be  doubted,  with  due  deference  to  the  distinguished 
authority  just  cited,  whether  any  remedy  would  exist  even  in 
equity  for  the  simple  collection  of  a  debt  due  by  one  solvent 
firm  to  another  having  a  common  member.*  The  difficulty  has 
in  some  States  been  removed  by  statute. 

524.  It  has  been  said,  in  a  learned  work,  that  there  is  a  juris- 
diction in  equity  similar  to  that  exercised  in  cases  of  partnership, 
where  mines  and  collieries  are  owned  and  worked  by  several 
persons  in  common.*  But  it  would  seem  that  where  there  is  a 
joint  undertaking  to  work  a  mine,  that  would  be  a  partnership 
as  to  such  working,  though  not  as  to  the  land,  and  would  fall 
under  the  ordinary  jurisdiction  in  partnership  cases.^    And  so, 

I  See  Am.  note  to  Silk  v.  Prime,  2  Lead.        *  Story's  Eq.  Jurisp.,  {  680. 
Cas.  Eq.  837,  338,  where  the  subject  is        *  See  Article  in  American  Law  Review, 

discussed.  toI.  v.  p.  47  (October,  1870). 

s  Doner  v.  Stauffer,  1  Pen.  &  Watts,        *  Adams's  Doct.  Eq.  247. 
]98.  7  See  Decker  v.  Howell,  42  Cal.  642. 

s  See  Coover's  Appeal,  5  Casey,  9. 
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also,  where  there  was  evidence  that  the  whole  property  was 
intended  to  be  used  in  the  business,  then  the  partnership -would 
extend  to  the  land.  In  the  absence,  however,  of  such  an  under- 
standing there  would  appear  to  be  no  jurisdiction  apart  from 
that  which  exists  between  tenants  in  common.^ 
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525.  Creditors'  bills  are  bills  filed  by  creditors  for  the  purpose 
of  collecting  their  debts  out  of  the  real  or  personal  property  of 
the  debtor,  under  circumstances  in  which  the  process  of  execu- 
tion at  common  law  could  not  afford  relief.  This  equitable 
remedy  may  be  made  use  of  during  the  lifetime  of  the  debtor, 
or  after  his  death.  Creditors'  bills  filed  against  the  estate  of  a 
decedent,  generally,  though  not  necessarily,  partake  of  the  nature 
of  administration  suits,  and  will  be  considered  in  that  connection. 
Creditors'  bills  of  the  first  class — i,  e.,  against  a  debtor  during 
his  lifetime — are  now  to  be  noticed. 

526.  Creditors'  bills  of  the  first  class  may  be  defined  to  be 
bills  filed  by  creditors  who  seek  to  satisfy  their  debts  out  of 


»  See  Roberts  v.  Eberhardt,  Kay,  148. 
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sdme  equitable  estate  of  the  defendant,  which  is  not  liable  to 
levy  and  sale  under  an  execution  at  law,  or  out  of  some  property 
which  has  been  put  beyond  the  reach  of  ordinary  legal  process.* 
They  may  be  also  made  use  of  for  the  purpose  of  obtaining  dis- 
covery of  the  debtor's  property.^ 

Bills  of  this  description  had  their  origin  in  the  limited  scope 
of  the  ordinary  writs  of  execution.  These  writs,  being  common 
law  writs,  were  confined  in  their  operation  to  legal  interests. 
Equitable  interests  could  be  reached,  if  reached  at  all,  in  equity 
alone.  It  is  true  that  the  Statute  of  Frauds^  gave  legal  execution 
against  the  real  estate  of  which  every  person  was  seized  in  trust 
for  the  debtor  at  the  time  the  execution  was  sued  out.  But 
this  exception  was  obviously  very  limited  in  its  operation,  for 
it  did  not  extend  to  chattels  real,  to  trusts  under  which  the 
debtor  has  not  the  whole  interest,  to  equities  of  redemption,  or 
to  any  equitable  interest  which  had  been  parted  with  before 
execution  sued  out.  This  narrowness  of  the  common  law 
remedy,  naturally  led  to  a  jurisdiction  in  equity  to  afford  the 
necessary  relief. 

527.  Upon  a  bill  being  filed  in  a  proper  case,  the  equitable 
property  will  be  taken  into  the  possession  of  the  court  by  the 
appointment  of  a  receiver;  the  party  holding  the  legal  estate 
will  be  restrained  from  interfering  with  the  prosecution  of  the 
creditor's  remedy ;  and  in  the  case  of  an  equity  of  redemption, 
the  judgment  creditor  is  suffered  to  redeem.* 

Bills  of  this  description  are  still  made  use  of  in  England, 
although  the  eflSicacy  of  the  common  law  writs  of  execution  has 
been  much  increased  by  legislation  ;  and  they  are  of  very  fre- 
quent occurrence  in  many  of  the  United  States.  The  threefold 
advantage  of  reaching  property  otherwise  exempt,  of  setting 
aside    fraudulent    conveyances,  and    of   discovery,  renders    a 


'  See  Newman  v.  Willetts,  62  III.  101. 
See,  also,  Botsford  v.  Beers,  11  Conn. 
369;  Weed  v.  Pierce,  9  Cowen,  722; 
Spader  v.  Davis,  5  Johns.  Ch.  280;  20 
Johns.  554 ;  Bayard  v.  Hoffman,  4  Johns. 
Ch.  450;  Webster  v.  Folsom,  58  Maine, 
280;  Warner  v.  Moran,  60  Id.  227; 
Dodge  V.  Griswold,  8  N.  Hamp.  425; 
Barry  r.  Abbott,  100  Mass.  396;  Lillard 
V.  McGee,  4  Bibb,  165 ;  Trippe  v,  Lowe, 


2  Kelly,  304 ;  Thurmond  v.  Reese,  8  Id. 
449;  Dargan  «.  Waring,  11  Alab.  988, 
993;  Dunphy  V.  Kleinsmith,  11  Wal.614; 
Tantum  v.  Green,  6  C.  E.  Green,  364;' 
Hall  V.  Joiner,  1  S.  Carolina  (N.  S.),  186 ; 
Turner  v.  Adams,  46  Missouri,  95. 

«  Newman  v.  Willetts,  52  111.  101. 

»  29  Car.  II.,  c.  2,  §  10. 

«  See  Adams's  Doct.  Eq.  129. 
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creditors'  bill  a  very  eflfective  instrument  for  the  collection  of 
debts. 

The  leading  authorities  upon  the  subject  in  the  United  States 
may  be  said  to  be  Spader  v.  Davis^  and  Bayard  v.  Hoffman.^  In 
these  cases  Chancellor  Kent,  basing  his  opinion  upon  some  early 
English  decisions,^  held  that  in  cases  of  fraudulent  alienation 
courts  of  equity  ought  to  interfere,  whether  the  property  could 
be  reached  by  execution  at  law  or  not.  Since  the  time  of  these 
decisions  the  equitable  remedy  by  creditors'  bill  has  been  ex- 
tensively used  in  many  of  the  United  States,  and  its  efficiency 
has  been  much  increased  in  several  States  by  statute ;  and  in 
some  instances  the  remedy  is  expressly  specified  in  the  grant  of 
chancery  powers  to  the  courts.* 

As  this  remedy  is  based  upon  the  incapacity  to  obtain  relief 
at  common  law,  it  is  incumbent  upon  the  complainant,  as  a 
general  rule,  to  show  that  he  has  exhausted  his  common  law 
remedies  before  resorting  to  equity.*  This  is  generally  done  by 
showing  that  he  has  obtained  a  judgment,  has  issued  execution, 
and  that  there  has  been  a  return  thereon  of  nulla  bona.^  And 
these  facts  must  be  alleged  in  the  bill  to  give  the  court  juris- 
diction, for  otherwise  it  would  not  appear  but  that  the  party 
had  a  complete  remedy  at  law.^  This  rule,  though  a  stringent 
one,  is  nevertheless  not  without  exceptions.^ 

The  filing  of  a  creditors'  bill,  and  the  service  of  process,  cre* 

>  5  Johns.  Ch.  280;  on  appeal,  nomine  *  Newman  v.  Willetts,  52  111.  101  ;  Hall 

Hadden  v.  Spader,  20  Johns.  554.  v.  Joiner,  1  S.  Carolina  (N.  S.),  186. 

«  4  Johns.  Ch.  452.  «  See  Beck  v,  Burdett,  1  Paige,  305, 

8  Taylor  V.  Jones,  2  Atk.  600;  King  v.  308;  Brown  v.  Long,  1  Ired.  Eq.  190; 
Marissal,  8  Id.  192;  Horn  v.  Horn,  Ambl.  McNairy  v.  Eastland,  10  Yerg.  310,  819 ; 
79.  Of  this  last  case,  Lord  Thurlow  is  Stone  v.  Manning,  2  Scam.  530;  Manches- 
reported  to  have  said:  **  The  opinion  in  terw.  McKee,  4Gilm.  511 ;  Miller  v.  David- 
Horn  V.  Horn  is  so  anomalous  and  un-  son,  3 /t/.  518;  Reese  v.  Bradford,  18  Alab. 
founded  that  forty  such  opinions  would  887;  Webster  v.  Clark,  26  Maine,  813; 
not  satisfy  me."  Grogan  v.  Cooke,  2  Tappan  v.  Evans,  11  N.  Harap.'812;  Allen 
Ball  &  Beat  238.  The  reasoning  of  r.  Montgomery,  48  Miss.  106;  note  to  Sex- 
Lord  Thurlow  prevailed  in  the  English  ton  v.  Wheaton,  1  Am.  Lead.  Cas.  64,  66. 
law;  and  the  consequence  was,  that  it  7  Newman  v.  Willetts,  62  lU.  101. 
subsequently  was  found  necessary  to  8  See  Turner  v.  Adams,  46  Missouri, 
make  choses  in  action  liable  to  execution  95;  Botsford  v.  Beers,  11  Conn.  869; 
by  statute.  Stephens  v.  Beat,  Id.  819. 

<  See  Introduction,  ante,  pp.  18  to  22. 


470  creditors'   bills   and   administration   suits.      [part  III. 

ates  a  lien  in  equity  upon  the  eiFects  of  a  judgment  debtor.  It 
has  been  aptly  termed  an  "  equitable  levy."*  It  may  be  filed  by 
one  creditor  alone,  or  by  one  on  behalf  of  himself  and  all  others 
who  choose  to  come  in. 

Bills  of  this  description  are  sometimes  employed  for  the  pur- 
pose of  subjecting  the  separate  property  of  married  women  to 
the  payment  of  their  debts.^ 

528.  Creditors'  bills  of  the  second  class — i,  e.  those  which  are 
filed  after  the  death  of  the  debtor — genemlly  result  in  an  ad- 
ministration of  his  estate,  because  the  executor  or  administrator 
does  not  generally  admit  assets  in  his  answer.  If,  however, 
assets  are  admitted,  the  debt  of  the  creditor  who  files  the  bill 
will  be  collected,  but  there  will  be  no  decree  for  the  general 
administration  of  the  estate.  In  most  cases,  however,  there  is 
no  admission  of  assets,  and  the  court  then  goes  on  to  ascertain 
what  the  assets  are,  to  get  them  in,  and  to  distribute  them  pro- 
perly among  creditors,  legatees,  and  other  parties  interested. 
"When  bills  for  getting  in  and  distributing  the  estate  of  a  dece- 
dent are  filed  by  legatees,  they  are  termed  administration  suits. 
The  principles  which  govern  the  action  of  the  court  in  adminis- 
tration suits,  and  in  creditors'  bills  where  no  assets  are  admitted, 
are  the  same,  and  may  be  considered  together.  A  bill  for 
administration  may  also  be  filed  by  an  executor  or  administrator, 
who  (in  England)  could  only  obtain  complete  exoneration  by 
having  his  accounts  passed  in  chancery,  and  was,  therefore, 
entitled  to  insist  upon  that  protection.^ 

529.  Bills  for  the  administration  of  the  estates  of  decedents 
are  of  much  less  importance,  and  of  much  less  frequent  occur- 
rence, in  this  country  than  in  England,  as  the  distribution  of 
such  assets  is,  in  most  States,  vested  by  statute  in  Probate  or 
Orphans'  Courts,  or  similar  tribunals.  In  some  States,  however, 
the  jurisdiction  of  chancery  by  administration  suits  is  expressly 
conferred  upon  the  courts  ;*  and  in  some  instances  the  equitable 
remedy  has  to  be  invoked  in  order  to  meet  cases  which  cannot 

1  Tilford   V.    Buniham,  7  Dana,   110;  *  Adams's  Eq.  257.     See,  also,  Brown 

Miller  v.  Sherry,  2  Wal.  249.  v.  McDonald,  1  Hill  C.  R.  800;  Adams  r. 

«  See  Lillia  v,  Airey,  1  Ves.  Jr.  277;  Dixon,  19  Georgia,  518. 

Methodist  Episcopal  Church  v.  Jaques,  1  *  See  Introduction,  anU,  p.  19  et  seq, 
Johns.   Ch.  460;   Todd  v.   Lee.  15  Wis. 
865  ;  Kerr  on  ReceWers,  53  (Ist  Am.  ed.). 


1 


'  See  Hagan  V.  Walker,  14  Howard,  33,  den,  9  Rich.  Eq.  336;  Gnrner  v.  Lyies, 

where  a  bill  was  filed  by  a  creditor  of  a  de-  35  Miss.  184 ;  Brown  v.  McDonald,  1  Hill 

ceased  debtor  against  the  administrator,  (Ch.),  300;  Adams  v.  Dixon,  19^eo.  513 ; 

and  a  party  who  was  fraudulently  holding  Thompson  v.  Brown,  4  Johns.  C.  R.  619 ; 

propertyof  the  deceased,  which,  inequity,  McKay  v.  Qreen,  3  Id,  56. 

should  have  been  applied  to  the  payment  <  See  Thompson  v.  Brown,  4  Johns.  Ch. 

of  his  debts.   See,  also,  Frey  v.  Demarest,  619;    Hazen  v.  Durling,   1   Green  (Ch.) 

1  C.  £.  Green,  236;'  Dorsheimer  v,  Ror-  133. 

back,  8  Id,  52;   Pharis  v.  Leachman,  20  *  See  Adams's  Doct.  Eq.  258. 

Alab.  662;  Ledyard  v.  Johnston,  \Q  Id.  *  It  is  not  now  necessary  to  file  an  in* 

548;  Gould  o.  Hayes,  19  Id.  438;  Free-  junction  bill;  an  order  may  be  obtained 

land  D,  Dazey,  25  111.  294;   Carrington  in  the  administration  suit. 
V.  Didier,  8  Grat.  260;  Farrar  v.  Hasel- 
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be  properly  dealt  with  in  other  tribunals.*    It  will,  therefore,  be 

proper  to  state  briefly  the  nature  of  this  equitable  remedy,  and  j 

the  doctrines  which  are  generally  incidental  thereto.  j 

530.   Administration  bills  are  usually  filed  by  one  or  more  ] 

ci'editors  or  legatees  on  behalf  of  all  f  and  the  decree,  on  such  i 

bills,  is  for  a  general  account  of  the  debts,  and  for  an  account  I 

and  application  of  the  personal  assets.     If  the  personal  estate  j 

should  prove  insuflScient,  a  decree  will  be  made  against  the  I 

realty.'    The  bill  enures  to  the  benefit  of  all  the  creditors  who  j 

may  come  in  and  prove  their  debts  under  it,  so  as  to  prevent 
the  running  of  the  statute  of  limitations ;  but  up  to  the  time  of 
the  decree  for  an  account,  the  suit  is  under  the  control  of  the 
creditor  who  has  filed  the  bill.     After  the  decree  the  case  is  '  \ 

difterent,  as  the  fund  is  then  in  court,  and  the  creditor  who  has 
filed  the  bill  ceases  to  have  absolute  control  of  the  suit. 

Upon  the  filing  of  the  executor's  answer,  the  balance  admitted  j 

therein  to  be  in  his  hands,  is  ordered  to  be  paid  into  court ;  and, 
if  the  circumstances  warrant  such  a  course,  a  receiver  of  the 
outstanding  personalty,  and  the  rents  of  the  real  estate,  will  be  ] 

appointed. 

It  sometimes  happens  that  several  administration  suits  are 
simultaneously  instituted   by  creditors  and  legatees,  and  that  ^ 

actions  at  law  are  also  brought  against  the  executor  by  parties 
having  claims  against  the  estate.  After  a  decree  has  been 
made  in  one  of  the  administration  suits,  all  the  suits  will  be  j 

consolidated;  and  restraining  orders  will  be  issued,*  preventing  ' 

any  creditor  from  proceeding  further  in  his  action  at  law. 
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When  the  assets  have  been  secured,  and  their  administration 
undertaken  by  the  court,  the  next  step  is  their  distribution.^ 

For  this  purpose  a  reference  is  directed  to  a  master,  by  whom 
an  account  of  the  personal  estate,  the  testamentary  expenses, 
and  the  legacies  is  taken,  and  before  whom  the  debts  must  be 
proved.  A  time  is  fixed  by  advertisement,  within  which  all 
claims  must  be  presented,  upon  the  expiration  of  which  the 
Master  reports  the  claims  which  have  been  established,  and  the 
court,  by  its  decree  on  further  directions,  authorizes  a  distribu- 
tion of  the  fund  among  them,  and  protects  the  personal  repre- 
sentative from  any  future  claim.* 

531.  As,  under  the  equitable  remedy  of  partnership  bills,  certain 
equitable  doctrines  were  considered  because  their  application 
was  most  frequent  in  cases  of  that  kind ;  so,  in  treating  of  the 
subject  of  administration  suits,  it  will  be  proper  to  notice  one 
or  two  doctrines,  originally  peculiar  to  the  court  of  chancery, 
which  are,  in  such  suits,  most  frequently  called  into  play.  These 
are  the  doctrines  of  Equitable  Assets,  of  Performance,  and  of 
Satisfaction. 

The  doctrine  of  Equitable  Assets  is  one  which  has  never  been 
extensively  applied  in  the  United  States,  and  has  lost  its  im- 
portance in  England  in  consequence  of  the  act  of  1870,^  by 
which  it  is  provided  that  simple  contract  and  specialty  creditors 
are,  in  future,  payable  pari  passu  out  of  both  legal  and  equitable 
assets. 

But  it  is,  perhaps,  necessary  to  ^y  a  few  words  upon  the 
subject  of  equitable  assets,  not  only  because  in  some  States  the 
doctrine  may  be,  occasionally,  of  practical  importance,  but  also 
because  it  furnishes  an  illustration  of  the  effect  which  the 
influence  of  equitable  principles  has  had  upon  general  jurispru- 
dence both  in  England  and  in  this  country. 

532.  In  England  the  real,  as  well  as  the  personal  property 
of  a  decedent  was  liable  for  the  payment  of  his  debts;  but  under 
the  influence  of  the  Feudal  system  (one  of  the  main  objects  of 
which  was  to  transmit  real  estate  in  an  unimpaired  condition 

>  Adam8*8  Doct.  Eq.  260.  ence  may  also  be  had  to  Williams  on  Ex- 

2  Id.  262.     The  above  brief  statement  ecutors,  2006  (7th  Eng.  ed.). 

of  the  course  of  an  administration  suit  is  *  82  &  88  Vic,  c.  46. 

principally  taken  from   Adams.     Refer- 
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from  the  ancestor  to  the  heir)  the  rule  grew  up  that  lands  in 
the  hands  of  the  heir  were  not  bound  for  the  debts  of  the  an- 
cestor, unless  there  was  some  deed  or  writing  under  seal  (called 
a  special  contract  or  specialty)  by  which  the  heir  as  well  as  the 
ancestor  was  in  express  terras  charged  or  bound  with  the  pay- 
ment of  tRe  debt.  In  such  a  case  the  heir  was  liable,  on  the 
decease  of  his  ancestor,  to  pay  the  debt  or  fulfil  the  contract,  to 
the  value  of  the  land  which  had  descended  to  iiim  from  his 
ancestor,  but  not  further,  and  the  lands  so  descended  were  termed 
assets  by  descent,  from  the  French  word  assez  (enough),  because 
the  heir  was  bound  only  so  far  as  he  had  lands  descended  to  him 
enough  or  suflScient  to  answer  the  debt  or  contract  of  his  an- 
cestor.^ Moreover,  if  the  heir  was  not  expressly  named  in  the 
obligation,  the  lands  in  his  hands  were  not  bound;  and  after  the 
power  of  testamentary  alienation  of  real  estate  was  conferred  by 
statute,  a  debtor  who  had  bound  his  heir  by  a  specialty  became 
enabled  to  defeat  his  creditor  by  devising  his  estate  to  some 
other  person  than  his  heir,  and  in  this  case  neither  the  heir  nor 
the  devisee  was  under  any  liability  to  the  creditors.  If,  how- 
ever, the  ancestor,  impelled  by  a  sense  of  justice,  devised  the  real 
estate  to  trustees  for  the  payment  of  debts,  or,  what  was  the  same 
thing,  charged  it  with  the  payment  of  debts,  the  real  estate  then 
became  trust  property,  and  as  such  fell  under  the  administration 
of  the  court  of  chancerv.  Now  it  is  one  of  the  maxims  of  this  court 
that  "  equality  is  equity ;"  and  hence,  when  the  real  estate  of 
a  decedent  came  to  be  applied  to  the  payment  of  his  debts  under 
the  supervision  of  a  chancellor,  not  only  were  the  simple  con- 
tract debts  held  entitled  to  be  paid  out  of  the  fund,  but  they  were 
placed  upon  exactly  the  same  footing  as  debts  by  specialty,  in 
other  words  all  the  debts  were  payable  pari  passu. 

By  various  statutes  the  injustice  to  creditors,  which  so  long 
existed  in  the  English  law,  was  abolished,  and  the  land  of  every 
debtor,  which  was  not  by  his  will  charged  with,  or  devised  sub- 
ject to  the  payment  of  his  debts,  was  made  assets  for  the  pay- 
ment of  debts,  reserving,  however,  to  creditors  by  specialty  in 
which  the  heir  was  bound  the  same  priority  which  they  origin- 
ally possessed.  It  will  be  observed,  however,  that  land  expressly 
charged  with  or  devised  subject  to  the  payment  of  debts  was 

1  See  Williams  on  Real  Prop.  75 ;  whence  the  above  statemeat  is  taken. 
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exempted  from  the  operation  of  these  statutes,  and  therefore 
still  fell  under  the  equitable  maxim,  already  stated,  that  equality 
is  equity.  Hence  there  arose  two  classes  of  assets — first,  legal 
assets,  or  those  which  by  law  (either  common  law  or  statute) 
were  liable  to  the  payment  of  debts,  and  in  these  the  priority  of 
specialty  debts  was  preserved ;  and,  secondly,  equitable  assets,  or 
those  which,  being  administered  solely  in  the  court  of  chancery, 
were  applicable  to  the  payment  of  all  debts  of  whatever  descrip- 
tion pari  passu.  This  distinction  has  been  (as  already  stated) 
finally  abolished  by  the  statute  of  1870.* 

533.  Before  the  passage  of  the  statute  of  1870,  the  doctrine  of 
equitable  assets  occupied  a  very  considerable  place  in  the  atten- 
tion of  English  chancellors,  and  the  cases  by  which  the  doctrine 
was  illustrated  and  explained  are  quite  numerous.  In  the  present 
condition  of  the  law,  it  is  conceived  that  it  will  be  suflScient  to 
notice  two  of  them  only.  In  Silk  v.  Prime*  (one  of  the  few  judg- 
ments of  Lord  Camden,  as  chancellor,  which  have  con>e  down  to 
us  well  reported)  the  testator,  Christopher  Thomson,  directed  the 
defendants  Prime  and  Moxon  (whom  he  afterwards  constituted 
his  executors)  to  sell  his  real  estate  or  such  parts  thereof  as 
should,  with  his  personal  estate,  be  sufficient  to  pay  all  his  just 
debts,  and  to  apply  the  money  arising  therefrom,  together  with 
the  money  arising  from  his  personal  estate,  for  the  payment  of  all 
his  just  debts.  It  was  argued  that  as  the  testator  had  united 
both  funds  together  in  the  hands  of  his  trustees  and  executors, 
both  must  be  one  consolidated  fund  to  follow  one  course  of  ad- 
ministration ;  but  the  Lord  Chancellor  said,  "  the  answer  is,  that 
in  all  cases  where  the  trustee  and  executor  is  one  person  the  funds 
are  consolidated  in  the  same  manner,  for  out  of  both  he  is  to  pay 
all  his  debts ;  but  the  course  of  administration  is  different,  and 
by  this  very  method  it  is,  that  the  court  is  enabled  to  pay  all  the 
debts  without  distinction,  as  far  as  the  assets  will  go,  and  by 
marshalling  both  kinds  of  assets,  makes  them  amicably  combine 
to  answer  the  full  intention  of  the  testator." 

534.  In  a  more  modern  case  the  doctrine  of  equitable  assets 
was  thoroughly  considered  by  Vice-Chancellor  Kindersley,  and 

1  a  sketch  of  the  doctrine  of  equitable        *  1  Bro.  C.  C.  188  n.;  2  Lead.  Gas.  Eq. 
assets  will  be  found  in  Benson  v.  Le  Roy,     (4th  £ng.  ed.)  111. 
4  Johns.  Oh.  651. 
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his  opinion  has  been  justly  regarded  as  a  most  clear  and  learned 
explanation  of  the  difference  between  the  two  kinds  of  assets.^ 
"  The  general  proposition,"  said  that  learned  judge, "  is  clear 
enough,  that,  when  assets  are  made  available  in  a  court  of  law, 
they  are  legal  assets ;  and  when  they  can  only  be  made  available 
through  a  court  of  equity,  they  are  equitable  assets.  This  pro- 
position does  not,  however,  refer  to  the  question  whether  the 
assets  can  be  recovered  by  the  executor  in  a  court  of  law  or  in  a 
court  of  equity.  The  distinction  refers  to  the  remedies  of  the 
creditor^  and  not  to  the  nature  of  the  property.  The  question  is  not 
whether  the  testator's  interest  was  legal  or  equitable,  but  whether 
a  creditor  of  the  testator  seeking  to  get  paid  out  of  such  assets, 
can  obtain  payment  thereout  from  a  court  of  law,  or  can  only 
obtain  it  through  a  court  of  equity ;"  and  the  vice-chancellor 
then  went  on  to  say  that  legal  assets  were  such  as  the  executor 
would  have  a  right  to  recover,  merely  virtute  officii^  i,  d.,  which 
he  would  have  had  a  right  to  recover  if  the  testator  had  merely 
appointed  him  executor,  without  saying  anything  about  his 
property  or  the  application  thereof.  Other  assets  are,  of  course, 
equitable  assets. 

It  has  been  already  observed  that  the  doctrine  of  equitable 
assets  is  of  little  or  no  importance  in  this  country  as  a  head  of 
chancery  jurisprudence,  owing  to  the  fact  that  it  has  been  adopted 
and  incorporated  into  the  statute  law  of  most  of  the  States ;  in 
other  words,  that  the  debts  of  decedents  are  generally  paid  pari 
passu^  subject  to  some  few  preferences  which  have  been  intro- 
duced by  statute,  and  which  vary  in  different  States.  It  has, 
therefore,  been  thought  sufficient  to  give  a  very  general  expla- 
nation of  the  doctrine ;  and  to  refer  to  the  two  leading  cases 
cited  above.* 

The  assets  of  the  decedent  having  been  got  in,  they  are 
applied  to  the  payment  of  the  debts  and  legacies.    The  order  in 

»  Cook  V.  Gregson,  8  Drew.  649.  267;    Baldy  v.  Brady,   8   Harris,    108; 

*  A  few  of  the  cases  which  have  oc-  Sperry's  Estate,  1  Ashm.  847;  Corotsh 

curred  in   the   United  States   upon  the  v.   Wilson,   6  Gill,   808;    Backhouse  v. 

general  subject  are  Benson  o.  Le  Roy,  4  Patton,   5    Peters,   160;    Henderson   v. 

Johns.   Ch.   651 ;    Stagg  v.   Jackson,    1  Burton,  8  Ired.  Ch.  259 ;  Helm  v.  Darby's 

Comst.  206;  Torres  £sUte,  2  Rawle,  250;  Adrars.,  8  Dana,  185;  Cloudas's  Extr.  t^. 

Walker's  EsUte,  8  Jd,  229 ;    Agnew  v.  Adams,  4  Id.  608 ;  Speed's  Extr.  v.  Nel- 

Fetterman,  4  Barr,  56 ;  Hoover  v.  Hoover,  son's  Extr.,  8  B.  Mon.  499 ;  Bull  v.  Bull, 

6  Id.   857 ;  Cadbary  v.   Duval,    10  Id.  Id.  882. 
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which  assets  are,  as  a  general  rule,  to  be  applied  to  the  payment 
of  debts,  has  been  attempted  to  be  explained  in  a  former  chapter.* 
This  order,  however,  together  with  the  order  in  which  debts  are 
to  be  paid,  is  the  subject  of  statutory  regulation  in  most  of  the 
States. 

535.  In  applying  the  assets  to  the  payment  of  debts  and 
legacies  certain  equitable  doctrines  are  occasionally  brought  into 
play,  which  have  not  been  hitherto  adverted  to,  and  should 
therefore  be  briefly  noticed.  These  doctrines  grow  out  of  the 
general  equitable  principles  that  equity  imputes  an  intention  to 
fulfil  an  obligation,  and  that  equity  leans  against  double  por- 
tions ;  and  they  are  known  by  the  names  of  "  Performance"  and 
"  Satisfaction." 

The  doctrine  of  Performance  is  applied  (first)  where  there  is  a 
covenant  to  purchase  and  settle  land,  and  a  purchase  is  made 
not  expressed  to  be  made  in  pursuance  of  such  covenant,  and  no 
express  settlement  is  made ;  and  (secondly)  where  there  is  a 
covenant  to  leave  property,  and  the  covenantee  receives  a  share 
under  an  intestacy.^ 

536.  Upon  the  first  branch  of  this  doctrine  the  leading  au- 
thorities are  Lechmere  v.  The  Earl  of  Carlisle,^  and  Wilcocks  v. 
Wilcocks.*  From  these  cases  and  from  subsequent  authorities, 
it  has  usually  been  considered  that  the  following  propositions 
could  be  deduced : — 

First  That  when  a  person  covenants  to  purchase  and  settle 
lands  of  a  certain  value,  and  afterwards  purchases  lands  of  an 
equal  or  greater  value  which  descend  to  his  heir,  it  will  be 
deemed  a  performance  of  the  covenant. 

Second.  Where  the  lands  purchased  are  of  less  value  than  the 
lands  covenanted  to  be  purchased  or  conveyed  and  settled,  they 
will  be  considered  as  purchased  in  part  performance  of  the 
covenant.    • 

Third,  Where  the  covenant  points  to  a  future  purchase  of 
land,  it  cannot  be  presumed  that  lands  of  which  the  covenantor 
was  seized  at  the  time  of  the  covenant,  descending  to  his  heir, 
were  intended  to  be  taken  in  part  performance  of  it. 

»  Ante,  p.  322,  et  seq,  »  3  Peere  Wms.  227  ;  Gas.  temp.  Tal- 

«  SneU's  Principles  of  Equity,  184.  bot,  80. 

«  2  Vera.  558 ;  2  Lead.  Gas.  Eq.  415. 
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Fourth.  It  cannot  be  presumed  that  property  of  a  different 
nature  from  that  covenanted  to  be  purchased  by  the  covenantor, 
was  intended  as  a  performance. 

Fifth.  The  absence  of  the  required  consent  of  the  trustee  of 
the  settlement  will  not  rebut  the  presumption  of  performance, 
if  other  circumstances  are  favorable.^ 

537.  Under  the  second  branch  (above  stated)  of  the  doctrine 
of  Performance,  the  cases  are  usually  those  in  which  a  hus- 
band covenants  to  pay  his  wife  a  sum  of  money,  and  then  dies 
intestate,  so  that  she  becomes  entitled  under  the  statute  of 
distributions.  In  such  cases  if  the  death  of  the  husband  occurs 
at  or  before  the  time  when  the  covenant  should  have  been  per- 
formed, the  share  of  the  widow  will  be  considered  as  a  perform- 
ance 'pro  tanto  or  in  toto^  according  as  it  is  less  than  or  equal  to 
the  sum  covenanted  to  be  paid  -^  but  if  the  death  of  the  husband 
is  after  a  breach  of  the  covenant  has  occurred,  the  widow's 
share  will  not  be  considered  as  a  performance.^ 

Question©  of  this  kind  arise  principally  under  marriage  articles 
in  England;  and  have  received  little,  if  any,  judicial  interpreta- 
tion in  this  country. 

538.  Where  one  person  is  under  some  legal  or  moral  obliga- 
tion to  another,  and  under  those  circumstances  makes  a  gift  of 
such  a  nature  that  it  operates  as  an  exact  fulfilment  of  the  obli- 
gation, there  arises  a  presumption  that  it  was  the  intention  of 
the  donor  to  discharge  the  obligation  by  making  the  gift ;  in 
other  words,  the  gift  is  presumed  to  be  in  satisfaction  of  the 
obligation,  and  hence  this  presumption,  which  had  its  origin  in 
courts  of  chancery,  has  given  rise  to  what  is  known  in  equity 
as  the  doctrine  of  Satisfaction. 

This  doctrine  has  been  usually,  and  doubtless  justly,  supposed 
to  have  been  borrowed  from  the  civil  law ;  but  it  is  one  which 
has  been  frequently  regarded  with  no  little  disfavor,  and  hence 
the  presumption  upon  which  it  is  founded  has  been  always  con- 
sidered to  be  liable  to  be  rebutted  by  slight  circumstances.  The 
doctrine  being  founded  on  the  presumed  intention  of  the  donor, 

»  See  Sneirs  Principles  of  Equity,  188;        «  Blandy  v.  Widmore,  1  P.  Wms.  824; 
notes^to  Wilcocks  v.  Wilcocks,  2  Lead.     Ooldsmid  v.  Goldsmid,  1  Swaost.  211. 
Cas.  £q.  415.  8  Oliyer  v.  Brickland,  cited  in  3  Atk. 

420. 
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evidence  of  his  express  intention  is  admissible ;  and  presumptions 
are  also  drawn  from  surrounding  circumstances,  by  which  the 
supposed  intention  that  the  gift  should  operate  as  a  satisfaction, 
may  be  contradicted  or  controlled. 

The  cases  in  which  the  doctrine  of  satisfaction  has  been  ap- 
plied have  nearly  all  arisen  under  wills ;  and  the  subject,  for  the 
purposes  of  convenient  consideration,  may  be  divided  into  the 
satisfaction  of  debts  by  legacies ;  of  legacies  by  subsequent  lega- 
cies ;  of  legacies  by  portions  ;  and  of  portions  by  legacies.^ 

And,  first,  of  the  satisfaction  of  debts  by  legacies.  It  is  a 
general  rule,  both  in  England  and  in  this  country,  that  a  legacy 
given  by  a  debtor  to  his  creditor,  which  is  equal  to  or  greater 
in  amount  than  the  debt,  shall  be  presumed  to  be  intended  as  a 
satisfaction  of  the  debt ;  but  it  must  be  not  only  equal  in  amount, 
but  equally  beneficial  and  of  the  same  nature  exactly.'  It  will 
be  observed  that  this  statement  of  the  rule  both  indicates  the 
general  doctrine,  and  also  suggests  some  considerations  by  which 
its  application  may  be  controlled. 

Chancey's  case  and  Strong  v.  Williams  may  be  cited  as  au- 
thorities in  which  the  general  doctrine  is  admitted,  and  at  the 
same  time  several  of  its  qualifications  illustrated.*  In  the  former 
case  a  person  indebted  to  his  servant  for  wages,  in  the  sum  of 
£100,  gave  her  a  bond  for  that  sum,  and  afterwards  by  will 
gave  her  £500  for  her  long  and  faithful  services,  and  directed 
that  all  his  debts  and  legacies  should  be  paid ;  in  the  latter,  the 
testator  gave  a  bond  to  his  housekeeper  conditioned  for  the  pay- 
ment of  $333  within  six  months  after  his  decease,  and  also  a 
written  promise  to  pay  her  $20  annually  ;  and  he  afterwards  in 
his  will  bequeathed  her  a  pecuniary  legacy  of  $300,  together 
with  furniture  and  other  chattels  valued  at  $745  ;  and  he  devised 
the  residue  of  his  estate  subject  to  the  payment  of  debts  and 
legacies.    In  both  of  these  cases  the  general  doctrine  of  satisfaction 

1  See  Sneirs  Equity,  194,  whence  the  (3d   Am.   ed  ).      See,   also,   Wathen    v. 

ditision  in  the  text  is  taken.  Smith,  4  Mad.  325  :  Clark  v.  Sewell,  3 

<  2  Spence  £q.  605.  Atk.  96 ;  Dej  v,  Williams,  2  Dev.  &  Bat. 

»  Chancey*8  Case,  1  P.  Wms.  408 ;  2  Eq.  66 ;  Byrne  v.  Byrne,  8  Serg.  &  Rawle, 

Lead  Cas.  Eq.  (4th  Eng.  ed.);  Strong  v.  54;   Van  Riper  v.  Van  Riper,  1  Qreen 

Williams,  12  Mass.  891;  American  note  (Cb.),  1;    Parker  v.  Cobarn,    10   Allen, 

to  Chancey's  Case,  2  Lead.  Cas.  Eq.  587  82. 
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was  recognized  ;^  but  in  both  its  application  was  refused,  ih 
Chancey's  case,  because  the  intention  to  satisfy  the  debt  by  the 
legacy  was  supposed  to  be  rebutted  by  the  express  direction 
that  debts  and  legacies  should  be  paid ;  and  in  Strong  v.  Wil- 
liams, not  only  for  the  reason  in  Chancey's  case,  but  also  because 
the  pecuniary  legacy  was  less  than  the  amount  of  the  debt,  and 
the  specific  legacy  was  of  a  different  nature.  From  these  and 
from  other  authorities,  it  will  be  observed  that  the  presumption 
of  satisfaction  will  only  arise  where  the  amount  of  the  legacy 
is  equal  to  or  greater  than  that  of  the  debt;  and  where  its 
nature  is  the  same ;  but  that  this  presumption  is  liable  to  be  re- 
butted by  any  circumstances,  to  be  gathered  from  the  will,  or 
from  other  sources,  showing  an  intention  on  the  part  of  the  tes- 
tator that  a  satisfaction  should  not  take  place. 

Where  a  creditor  gives  a  legacy  to  a  debtor  there  is  no  inde- 
pendent presumption,  either  at  law  or  in  equity,  that  the  legacy 
is  meant  as  a  forgiveness  of  the  debt ;  such  a  construction  must 
be  established  by  affirmative  proof.' 

539.  The  question  of  the  satisfaction  of  a  legacy  by  a  legacy, 
may  arise  either  when  the  second  legacy  is  given  by  a  different 
instrument,  or  when  both  legacies  are  given  by  the  same  instru- 
ment. The  rules  by  which  the  question  is  to  be  determined  in 
cases  where  the  two  legacies  are  given  by  different  instruments, 
were  stated  by  Mr.  Justice  Aston  in  the  leading  case  of  Hooley 
V.  Hatton,  decided  in  1773,  to  be  (in  substance)  as  follows: — 
,  1.  Where  there  is  no  internal  evidence  furnished  by  the  in- 
struments themselves,  the  general  rules  of  law  must  be  referred 
to. 

2.  Where  the  same  specific  thing  is  given  twice,  it  can  take 
place  but  once. 

3.  Where  the  like  quantity  is  given  twice,  the  legatee  is 
entitled  to  both. 

4.  When  the  second  legacy  is  of  a  less  amount,  the  legatee 
will  take  both. 


1  Id  CbaDcey*8  Case,  while  Lord  Chan-  *  Story's  Eq.   Jarisp.,   {   1123;   Am, 

cellor  King  admitted  the  existence  of  the  note  to  Chancej's  Case,  2  Lead.  Cas.  Eq. 

doctrine,  and  declined  to  oyerturn  it,  he  591  (3d  Am.  ed.). 
by  no  means  approved  of  it. 
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5.  When  the  second  legacy  is  of  a  larger  amount,  it  is  an 
augmentation,  and  the  legatee  will  take  both.^ 

Perhaps  a  still  more  accurate  and  philosophical  statement  of 
the  law  is  to  be  found  in  Hurst  v.  Beach,^  where  Sir  John  Leach 
said  that, "  where  a  testator  leaves  two  testamentary  instruments, 
and  in  both  has  given  a  legacy  simpliciter^  to  the  same  person, 
the  court,  considering  that  he  who  has  twice  given  must  primd 
facie  be  intended  to  mean  two  gifts,  awards  to  the  legatee  both 
legacies,  and  it  is  indiflferent  whether  the  second  legacy  is  of  the 
same  amount,  or  less,  or  larger  than  the  first ;  but  if  in  such  two 
instruments  the  legacies  are  not  given  simpliciter^  but  the  motive 
of  the  gift  is  expressed,  and  in  both  instruments  the  same 
motive  is  expressed,  and  the  same  sum  is  given,  the  court  con- 
siders these  two  coincidences  as  raising  a  presumption  that  the 
testator  did  not  by  the  second  instrument  mean  a  second  gift, 
but  meant  only  a  repetition  of  the  former  gift ;  the  court  raises 
this  presumption  only  where  the  double  coincidence  occurs  ot 
the  same  motive  and  the  same  sum  in  both  instruments ;  it  will 
not  raise  it,  if  in  either  instrument  there  be  no  motive,  or  a 
different  motive  expressed,  although  the  sums  be  the  same ;  nor 
will  it  raise  it  if  the  same  motive  be  expressed  in  both  instru- 
ments, and  the  sums  be  diflferent."  The  rules  upon  the  subject 
as  thus  stated  have  been  expressly  approved  in  a  modern  case 
by  Sir  James  Bacon,  V.  C,  whose  judgment  was  subsequently 
affirmed  by  the  Court  of  Appeals.* 

On  the  other  hand,  where  legacies  of  quantity  in  the  sa-mt 
instrument  are  given  to  the  same  person  simpUciter^  and  are  of 
equal  amount,  one  only  will  be  good,  nor  will  small  difterences, 
in  the  way  in  which  the  gifts  are  conferred,  afford  internal 
evidence  that  the  testator  intended  that  they  should  be  cumu- 
lative. Thus  in  Greenwood  v.  Greenwood  the  testatrix  gave  "  to 
her  niece,  Mary  Cook,  the  wife  of  John  Cook,  £500,"  and  after- 
wards, in  the  same  will,  amongst  many  other  legacies,  "to  her 
cousin,  Mary  Cook,  £500  for  her  own  use  and  disposal^  notwith- 
standing her  coverture."    It  was  held  that  Mary  Cook  was 

>  Hoolej  V.  Hatton,  1  Bro.  C.  C.  890,        '  That  is  with  no  expression  of  the 
n. ;  2  Lead.  Cas.  Eq.  346  (4th  Eng.  ed.).     motive  of  the  gift. 
«  6  Madd.  361-368.  *  Wilson  v.  O'Leary,  L.  R.  12  Eq.  626 ; 

7  Ch.  App.  448. 
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entitled  to  but*  one  legacy  of  £500,  and  that  the  same  was  to 
her  separate  use.^ 

Where,  however,  the  legacies  given  by  the  same  instrument 
are  of  unequal  amount,  they  will  be  considered  cumulative.* 

The  general  principles  stated  above  have  been  approved  in 
New  York  by  Chancellor  Kent;^  and  in  other  States  of  the 
Union  in  several  decisions.* 

540.  As  to  the  satisfaction  of  legacies  by  portions,  or  portions 
by  legacies,  the  general  doctrine  is  that  there  is  a  presumption 
against  double  portions,  whenever  the  relation  between  the  par- 
ties is  that  of  parent  and  child,  or  wherever  the  donor  stands  in 
loco  'parentis  towards  the  donee ;  but  that  no  such  presumption 
exists  when  the  parties  are  mere  strangers.  The  leading  au- 
thority upon  this  subject  is  Ex  parte  Pye,  decided  by  Lord  Eldon 
in  1811,  where  the  general  presumption  against  double  portions 
was  recognized,  and  the  exception  in  the  case  of  strangers  ap- 
plied.' The  general  rule  there  laid  down,  as  well  as  the  excep- 
tion upon  which  the  case  was  decided,  has  been  since  recognized 
both  in  England  and  in  this  country.^ 

It  has  been  thought  proper  to  notice  the  general  doctrines  of 
performance  and  satisfaction  in  connection  with  the  subject  of 
administration  suits,  and  suits  by  legatees,  because  such  ques- 
tions most  frequently  arise  in  bills  of  this  kind.  The  statement 
of  these  doctrines  has  necessarily  been  an  exceedingly  brief  one; 
for  a  more  elaborate  examination  of  the  authorities  would  be 
out  of  place  in  a  general  treatise  upon  the  Principles  of  Equity, 
and  would  more  properly  be  found  in  a  treatise  upon  Wills. 

>  Greenwood  V.  Greenwood,  1  Bro.  C.  rison,  127;   Creteling*8  Exrs.  v,  Jones, 

C.  31,  n. ;  Sneirs  Principles  of  Equity,  1  Zab.  573;   Minor  v.  Ferris,  22  Conn. 

198.  371. 

«  Curry  v.  Pile,   2  Bro.   C.  C.   226;        «  Ex  parte  Pye,  18  Ves.  140;  2  Lead. 

Soeirs  Prin.  of  Eq.  198.  Cas.  £q.  365  (4th  Eng.  ed  ). 

3  Then  Chief  Justice ;  see  Dewitt  v.        ^  See   notes  to  Ex  parte  Pye,  2  Lead. 

Yates,  10  Johns.  156.  Cas.  Eq.  598  (3d  Am.  ed.). 

«  Jones  V.   Creyeling's  Sirs.,  4  Har- 
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INFANTS,  IDIOTS,  AND  LUNATICS. 


541.  Protection  afforded  to  the  persons 
and  estates  of  infants  at  common 
law,  and  by  statute. 

542.  Necessity  for,  and  origin  of  the 
jurisdiction  of  the  chancellor. 

54>S.  Infant  is  made  a  ward  of  court. 

544.  To  be  made  a  ward  of  court  the 
infant  must  baye  property. 

545  Proceedings  may  be  by  petition  as 
well  as  by  bill. 

546.  Appointment  and  remoyal  of  guar- 
dians ;  custody  of  infants. 

647.  Guardianship  a  father^s  duty,  not  a 
privilege. 


548.  Education  of  the  ward. 

549.  Management  of  his  estate. 

550.  Marriage  of  the  ward. 

551.  Nature  and  origin  of  the  jurisdiction 
of  the  chancellor  oyer  lunatics  and 
idiots. 

552.  Statutes  of  Edward  II. 

558.  Subject  generally  regulated  by 
statute  in  the  United  States. 

554.  Method  of  procedure  injunacy. 

555.  Appointment  and  powers  of  com- 
mittee. 


541.  It  is  essential  to  every  well  ordered  social  system  that 
there  should  exist  some  judicial  authority  by  which  protection 
may  be  afforded  to  those  who  cannot  protect  themselves;  in 
other  words,  that  there  should  be  some  tribunal  whose  duty  it 
is  to  supervise  the  care  of  the  persons  and  estates  of  infants, 
idiots,  and  lunatics. 

In  the  case  of  infancy,  this  result  was  partially  attained  at 
common  law  by  the  guardianships  of  different  kinds  which 
existed  under  that  system  of  jurisprudence,  and  to  which  the 
care  of  the  infant's  person  and  the  management  of  his  estate 
were  intrusted ;  while  in  case  of  a  breach  of  the  guardian's  duty, 
either  by  wasting  the  estate  of  the  ward,  or  by  cruelty  to 
his  person,  redress  was  afforded  by  proceedings  in  the  criminal 
courts,  or  by  an  action  of  account  at  law,  according  to  the  nature 
of  the  case.  The  writ  of  habeas  corpus^  moreover,  was  available 
for  the  purpose  of  rescuing  the  ward  from  illegal  custody,  and 
restoring  him  to  his  proper  guardian. 

Additional  protection  to  the  persons  and  estates  of  infants 
was  also  afforded  in  England  by  the  provisions  of  the  statute  of 
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Charles  II.,  by  which  the  father  of  an  unmarried  infant  was 
enabled  to  appoint  a  guardian  by  deed  or  will,  whose  appoint- 
ment will  be  good  against  all  persons  claiming  as  guardians  in 
socage  or  otherwise.^  Similar  statutes  exist  in  nearly  all,  or 
perhaps  all^  of  the  United  States ;  and,  moreover,  in  most  of  the 
States  of  the  Union  the  custody  of  the  person  of  the  minor  and 
the  management  of  his  estate,  and  all  matters  appertaining  to 
the  appointment,  removal,  or  discharge  of  guardians,  and  the 
settlement  of  their  accounts,  is  entrusted  by  statute  to  Orphans' 
Courts,  Surrogate's  Courts,  Courts  of  Probate,  or  other  similar 
tribunals  which  have  been  constituted  for  the  protection  and 
administration  of  the  estates  of  decedents. 

542.  Notwithstanding  these  common  law  and  statutory  pro- 
visions, there  still  existed  in  England  a  necessity  for  the  inter- 
ference of  some  other  tribunal ;  for  many  cases  necessarily  arose 
in  which  a  sufficient  control  over  the  guardian  or  a  proper  care  of 
the  ward's  estate,  could  not  be  secured  in  the  common  law  courts  ; 
nor  could  those  courts  possibly  exercise  a  continuous  supervision 
over  the  maintenance  and  education  of  the  minor,  and  over  the 
conduct  of  the  guardian.  Hence,  for  these  purposes,  there  has 
been  considered  to  exist  in  England,  a  prerogative  in  the  Crown, 
as  parens  patricBy  to  be  exercised  by  the  court  of  chancery,  for  the 
protection  of  any  infant  residing  temporarily  or  permanently 
within  its  jurisdiction.  And  in  the  United  States,  also,  although 
owing  to  the  existence  of  special  tribunals  the  occasions  for  the 
exercise  of  this  head  of  chancery  jurisdiction,  are  not  nearly  so 
frequent  as  in  England,  cases  still  arise  in  which  equitable  inter- 
position is  necessary  f  and  not  only  has  it  been  held  that  the 
power  to  protect  the  persons  and  estates  of  minors  is  embraced 
in  every  general  legislative  or  constitutional  grant  of  chancery 
powers,^  but  it  has  also  been  decided  that  wherever  a  court  of 

I  12  Car.  II.,  0.  24,  J  8.  **  possesses  an  inherent  jurisdiction  which 

<  Ay  mar  v.   Roff,  3  Johns.   Oh.   49;  extends  to  the  care  of  the  persons  of  in- 

Cowls  V.  Cowls,  3  Oilman,  435  ;  Am.  note  fants  so  far  as  is  necessary  for  their  pro- 

to  Eyre   v.    Countess  of  Shaftesbury,  3  tection  and   education,  and   also  to   the 

Lead.  Cas.  Eq.  270  (3d  Am.  ed.).  care  of  their  property,  real  and  personal, 

s  McCord  V.  Ochiltree,  8  Blackf.  15  ;  for  its  due  management  and  preservation, 

Maguire  v.  Maguire,  7  Dana,  181 .     **  The  and  proper  application  for  their  mainte- 

court  of  chancery,"  said  Mr.  Justice  Nel-  nance." 
son,  in  Williamson  v.  Berry,  8  How.  655, 
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chancery  of  general  jurisdiction  exists,  testamentary  and  statu- 
tory guardians  are  as  much  under  its  superintendence  and  con- 
trol as  guardians  in  socage  at  common  law.^ 

While,  therefore,  it  would  be  out  of  place  to  enter  into  an 
elaborate  discussion  upon  the  relation  of  guardian  and  ward,  and 
upon  the  rights  and  duties  to  which  that  relation  gives  rise,  it 
will,  nevertheless,  be  proper  to  state  briefly  the  nature  of  the 
jurisdiction  of  chancery  upon  this  subject,  and  the  manner  in 
which  the  court  acts  in  thus  attempting  to  remedy  the  deficien- 
cies of  the  common  law. 

543.  The  general  theory  upon  which  chancery  assumes  juris- 
diction over  the  persons  and  estates  of  minors  is,  that,  by  proper 
proceedings,  the  infant  has  been  constituted  a  ward  of  court.* 
Almost  every  court  has  the  authority  to  protect  the  interests  of 
an  infant  party  by  appointing  a  guardian  ad  litem^  whose  duties 
will  relate  only  to  the  particular  subject  in  controversy  ;  but  the 
action  of  the  court  of  chancery  in  constituting  a  minor  a  ward 
of  court,  has  a  wider  scope,  and  extends  to  the  general  care  and 
protection  of  his  person  and  estate. 

544.  Two  points  require  perhaps  to  be  noticed  in  the  first 
instance.  These  are  (first)  that  the  court  must,  it  is  said,  when  it 
constitutes  a  minor  a  ward  of  court,  have  some  property  of  the 
infant ;  and  (secondly)  that  the  application  to  the  court  may  be 
by  petition  as  well  as  by  bill.^  The  first  of  these  rules  was  thus 
stated  by  Lord  Eldon:  "  It  is  not  from  any  want  of  jurisdiction 
that  it  (the  court)  does  not  act  (where  it  has  no  property  of  an 
infant)  but  from  a  want  of  the  means  to  exercise  its  jurisdiction  ; 
because  the  court  cannot  take  upon  itself  the  maintenance  of  all 
the  children  in  the  kingdom.  It  can  exercise  this  jurisdiction 
usefully  and  practically  only  where  it  has  the  means  of  doing  so ; 
that  is  to  say  by  its  having  the  means  of  applying  property  for 
the  use  and  maintenance  of  the  infant."*  In  practice,  however, 
the  operation  of  this  rule  would  seem  to  be  easily  evaded.  Thus 
it  often  occurs  that  a  bill  is  filed  for  the  sole  purpose  of  making 
an  infant  a  ward  of  chancery ;  and  in   such  a  case  the  bill 

I  Matter  of  Andrews,  1  Johns.  Ch.  99 ;  Shaftesbury,  2  Lead.  Gas  Eq.  645  (4th 

Ex  parte  Crumb,  2  Id.  439.  Eng.  ed.). 

«  See  Williamson  v.  Berry,  8  How.  631.  <  Wellesley  v.  The  Duke  of  Beaufort,  2 

s  See  notes  to  Eyre  v.  Countess  of  Buss.  21 ;  S.  C,  2  Bligh  (N.  S.),  128. 
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always  states  that  the  infant  has  property  whether  the  fact  bp 
80  or  not,  and  that  the  bill  is  brought  against  the  person  in 
whose  supposed  power  or  custody  the  property  is.^  And  an 
infant  may  be  constituted  a  ward  of  court  although  all  the 
property  and  the  actual  doraicil  of  the  infant  is  in  a  foreign 
jurisdiction,  and  the  infant  is  only  temporarily  within  the  juris- 
diction of  the  court.^ 

In  Cowls  V.  Cowls'  the  jurisdiction  of  the  court  was  made 
available  in  spite  of  the  want  of  property,  through  the  medium 
of  an  order  requiring  the  father  to  pay  a  small  sum  annually  for 
the  maintenance  of  the  infants ;  while  the  language  of  some  of 
the  decisions  would  seem  to  place  the  authority  of  the  court,  in 
part  at  least,  upon  the  simple  theory  of  protecting  the  infant  from 
cruel  treatment  or  from  an  abuse  of  parental  authority.*  The 
necessity,  therefore,  for  the  existence  of  property  as  a  prerequi- 
site to  the  exercise  of  the  jurisdiction  of  the  court,  would  seem 
to  be  more  of  a  legal  fiction  than  a  reality.'^ 

545.  In  the  second  place,  as  to  the  manner  in  which  a  minor 
may  be  constituted  a  ward  of  court,  it  is  not  necessary  that  there 
should  be  any  suit  actually  instituted  or  bill  filed ;  the  object  may 
be  attained  by  petition ;  and  even  an  order  in  Chambers  for  the 
maintenance  of  an  infant,  out  of  the  income  of  a  legacy,  upon  a 
summons  taken  out  in  her  name  by  her  guardian,  has  been  held, 
without  suit,  to  constitute  the  infant  a  ward  of  chancery.® 

546.  The  jurisdiction  of  the  court  of  chancery  may  be  exer- 
cised either  for  the  purpose  of  appointing  a  guardian  where  the 
infant  has  none,  or  for  the  purpose  of  settling  conflicting  claims 
to  the  guardianship,  or  for  the  purpose  of  removing  the  custody 
of  the  infant's  person  and  the  care  of  his  property  from  the  legal 

I  Johnstone  v,  Beattie,  10  CI.  &  Fin.  the  cnstodj  of  infants  under  seven  years 

42 ;  Story's  £q.  Jurisp.,  J  1351.  of  age  is  much  enlarged  by  Stat.  2  &  8 

«  Id.  Vic,  c.  54,  I  1.     See  Warde  v.  Warde,  2 

s  3  Oilman,  435.  Phillips,  786 ;  note  to  Eyre  v.  Countess 

4  Maguire  v,  Maguire,  7  Dana,  181 ;  of  Shaftesbury,  2  Lead.  Gas.  £q.  690  (4th 
Am.  note  to  Eyre  v.  Countess  of  Shaftes-  £ng.  ed.). 

bury,  3  Lead.   Gas.   Eq.    272   (3d   Am.  «  /n  re  Graham,  L.  R.  10  Eq.  630.  See, 

ed.).  also,  2  Lead.  Gas.  Eq.  681,  682  (4th  Eng. 

5  The  authority  of  the  court  of  chan-  ed.). 
eery  in  England  to  make  orders  touching 
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guardian,  whether  the  guardian  be  by  nature  (as  the  father,  for 
example)  or  by  virtue  of  some  statute. 

The  jurisdiction  of  the  court  of  chancery  to  appoint  a  guar- 
dian, and,  if  necessary  for  that  purpose,  to  interfere  between 
a  father  and  his  children,  is  undoubted ;  and  has  been  settled  by 
the  highest  authority  in  England,  and  by  many  cases  in  this 
country.^  Thus,  where  the  habits  and  mode  of  life  of  the  father, 
or  his  treatment  of  his  child,  are  such  as  to  affect  injuriously  the 
child's  health  or  morals,  or  to  endanger  his  property,  the  cus- 
tody of  the  child  will  be  committed  to  a  person  to  act  as  guar- 
dian ;^  but  mere  insolvency  of  a  father  will  not  be  a  ground  for 
taking  his  children  from  him;'  and  the  court  has  refused  to 
deprive  a  father,  though  living  in  adultery,  of  the  custody  of 
his  child,  where  he  did  not  bring  the  child  in  contact  with  the 
woman  with  whom  he  was  so  living.* 

As  in  the  case  of  a  father,  so  a  fortiori  in  the  case  of  a  testa- 
mentary guardian,  will  the  court  interfere  in  cases  of  improper 
conduct  or  character.*  But  it  seems,  that,  both  in  the  case  of  a 
father  and  of  a  testamentary  guardian,  the  court  will  not  appoint 
another  guardian,  but  will  simply  appoint  a  person  to  act  as 
guardian^ 

547.  The  guardianship  of  his  children  is  not  a  privilege  of 
the  father,  but  it  is  a  duty  cast  upon  him  by  considerations  of 
public  welfare.  He  cannot,  therefore,  by  any  contract  relieve 
himself  from  the  responsibility  of  discharging  this  duty;  and 
hence  it  must  now  be  considered  as  settled  (at  all  events  in 

»  Wellesley  r.  The  Duke  of  Beaufort,  2  Paige,  47 ;  26  Wend.  64.     See  2  Lead. 

Buss.  1 ;  2  Bligh  (N.  8.),  124;  Wood  v.  Cas.  £q.  685,  692  (4th  £og  ed.);  and  3 

Wood,  5   Paige,  696;    In  the  Matter  of  Lead.  Cas.  Eq.  274  (8d  Am.  ed.). 

Wollstonecraft,  4  Johns.  Oh.  80 ;  Miner  v.  3  Eilpatrick  t>.  Kilpatrick,  Macphers. 

Miner,  11  111.  43;  Maguire  v,  Maguire,  143;  In  re  Fynn,  2  De  0.  &  Sm.  457;  2 

7    Dana,    181;    Stores    £q.    Jurisp.,    g  Lead  Cas.  Eq.  686  (4th  Eng.  ed.). 

1341.  «  Ball  V.  Ball,  2  Sim.  86.     See,  also, 

>  Creuze  v.  Hunter,  2  Cox,  242;  Shel-  Commonwealth  v.  Addicks,  6  Binn.  620; 

ley  t>.  Westbrooke,  Jao.  266,  u. ;  Anon.,  2  and   2  Serg.    &  Rawle,   174 ;    State  v, 

Sim.  N.  S.  54;  De  ManneYille  v,  De  Man-  Baird,  6  C.  £.  Qreen,  884. 

neville,  10  Ves.  62  ;  Warde  v,  Warde,  2  «  Duke  of  Beaufort  v,  Berty,  1  P.  Wms. 

Phillips,  786;  Thomas  v.  Roberts,  8  De  704;  Smith  t>.  Bate,  2  Dick.  681 ;  2  Lead. 

G.   &  Sm.  768;    Whitfield  v.   Hales,   12  Cas.  £q.  692. 

Yes.  492  ;  In  the  Matter  of  Waldron,  13  6  Ez  parte  Mountfort,  16  Ves.  446;  2 

Johns.  418;  The  People  v,  Mercein,  8  Lead.  Cas.  £q.  685,  692,  693. 
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England)  that  contracts  by  a  father  to  give  up  to  his  wife  the 
custody  and  education  of  their  children,  are  contrary  to  public 
policy,  and  will  not  be  enforced  in  equity  against  the  husband ; 
and  this,  although  the  husband  may  have  been  guilty  of  adul- 
tery and  cruelty  to  his  wife.^  There  may,  however,  be  such 
cases  of  gross  misconduct  on  the  part  of  the  father,  as  will  unfit 
him  for  the  custody  of  his  children. 

548.  Supposing,  now,  that  the  court  has  assumed  the  care  of 
the  person  and  property  of  the  infant,  the  next  question  for 
consideration  is  in  what  particulars  will  the  jurisdiction  of  the 
court  be  exercised.  These  are  usually  said  to  be  three,  viz., 
first,  the  education  of  the  infant ;  second,  the  management  of 
the  estate ;  and  third,  the  marriage  of  the  ward. 

The  guardian  will  be  allowed  to  regulate  the  mode  and  select 
the  place  for  his  ward's  education,  and  the  obedience  of  the 
ward  will  be  enforced  by  the  court  ;^  and  where  guardians  differ 
as  to  the  mode  of  education  the  court  will  decide. 

In  regard  to  matters  of  religious  belief  the  court  will  usually 
respect  the  creed  and  opinions  of  the  father,  and  even  in  England, 
the  court  will  not  control  a  guardian  in  bringing  up  a  child  in 
a  faith  different  from  that  of  the  established  church,  if  it  be 
the  religion  of  the  father.^  The  subject  is,  however,  in  the  dis- 
cretion of  the  court,  and  the  general  rule  may  be  modified  by 
peculiar  circumstances.* 

In  general  the  court  will  not  allow  its  wards  to  be  taken  out 
of  its  jurisdiction;  but  this  rule  is  subject  to  exceptions  when 
the  health  of  the  ward  or  other  peculiar  circumstances  render 
it  necessary.* 

549.  As  to  the  management  of  the  estate  of  the  ward,  it  is  of 

1  2  Lead.  Cas.  Eq.  671  (4th  Eog.  ed  ).  >  Talbot  v.  The  Earl  of  Shrewsbury,  4 

*  In  Tremaln's  Case,  1  Strange,  168,  My.  &  Or.  672;  Hawksworth  v.  Hawks- 

the  minor  went  to  Oxford  contrary  to  the  worth,  L.  R.  6  Ch.  App.  539;  Austio  v, 

orders  of  his  gaardian,  who  wonld  hare  Austin,  84  Beav.  257. 

him  go  to  Cambridge,  and  the  conrt  sent  ^  See  Stourton  v,  Stourton,  8  De  0. 

a  messenger  to  carry  him  from  Oxford  M.  &  Q.  760.    This  ease  has  not  been 

to  Cambridge ;  and  upon  the  minor*s  re-  viewed  with  approbation.     Hawksworth 

turning  to  Oxford,  **  there  went  another  v.  Hawksworth,  L.  R.  6  Ch.  App.  548, 

messenger,  tarn  to  carry  him  to  Cambridge,  544. 

qttam  to  keep  there."    See,  also,  2  Lead.  *  2  Lead.  Cas.  Eq.  698  (4th  Eng.  ed.). 
Cas.  Eq.  694,  notes  (4th  Eng.  ed.). 
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course  directed  for  the  end  designed  by  the  testator  or  settlor 
(if  any)  from  whom  the  property  may  have  been  derived ;  and 
the  duties  of  the  guardian  as  to  the  care  and  investment  of  the 
estate  are  regulated  very  much  by  the  general  rules  applicable 
to  other  trustees.  Questions  upon  this  subject  generally  have 
respect  to  the  proper  maintenance  of  the  ward,  and  the  sums 
which  are  to  be  appropriated  for  that  purpose.  Regard  must  be 
had  to  the  condition  and  prospects  of  the  ward,  and  to  his  rank 
in  life ;  and  while  usually  the  income  only  (or  a  portion  thereof) 
will  be  applied  to  his  education  and  maintenance,  the  rule  is  not 
an  invariable  one,  and  in  some  instances  the  capital  has  been 
allowed  to  be  broken  in  upon.^ 

The  power  of  the  court  of  chancery  over  the  property  of  its 
ward  extends  only  to  the  personal  property,  and  the  income  of 
the  real  estate ;  the  court  having  no  inherent  power  to  direct  a 
sale  of  the  real  estate  for  the  purposes  of  maintenance  or  educa- 
tion. That  is  a  power  which  rests  exclusively  with  the  legisla- 
ture.' In  most  of  the  United  States,  however,  the  courts  which 
have  control  of  the  estates  of  minors  are  vested  with  authority 
to  order  a  sale  of  real  estate  when  it  is  necessary  and  proper, 
and  for  the  benefit  of  the  infant. 

The  court  may  order  personal  property  of  the  infant,  where  it 
is  for  his  benefit,  to  be  invested  in  land ;  but  the  order  autho- 
rizing such  investment  will  be  coupled  with  a  declaration  that 
the  land  shall  be  considered,  during  the  minority,  as  construc- 
tively personal.^ 

550.  The  last  point  upon  which  the  court  exercises  its  juris- 
diction over  wards  of  court  is  for  the  purpose  of  controlling 
their  marriage.  In  the  case  of  wards  of  the  court,  whether 
male  or  female,  even  when  they  have  parents  living,  or  guar- 
dians, it  is  necessary  to  apply  to  the  court  by  petition  for  leave 
for  them  to  marry,  which  will  only  be  granted  upon  its  appear- 
ing that  the  marriage  is  suitable,  and  the  settlement  proposed 

1  See  notes  to  Eyre  v.  Countess   of  Vaughan,    50  Mis.    284;    Faulkner    v, 

Shaftesbury,  2  Lead.  Cas.  £q.  718,  720,  Davis,  18  Grat.  651.     See,  however,  Bu- 

721.  low  V.  Witte,  3  8.  Carolina  (N.  S.),  308; 

s  Williamson  v.  Berry,  8  Howard,  495,  Matter  of  Salisbury,  3  Johns.  Ch.  847; 

681 ;  8  Lead.  Cas.  £q.  269  (8d  Am.  ed.).  Hnger  v.  Huger,  8  Desaus.  18. 

See,  also,  Rogers  t^.  Dill,  6  Hill,  415;  >  Ashburton  v,  Ashburton,  6  Ves.  6; 

Rivers  v,  Durr,  46  Alab.  418  ;  Kearney  v.  Ex  parte  Phillips,  19  Ves.  123. 
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is  proper,  and  the  court  will  prevent,  as  far  as  it  can,  a  clandes- 
tine marriage,  by  ordering  that  the  ward  shall  not  be  married 
without  the  leave  of  the  court,  and  that  the  person  desirous  of 
marrying  the  ward  shall  not  have  access  by  letter  or  otherwise. 
A  person  marrying  a  ward  of  court,  or  contriving  or  assisting 
such  a  marriage,  without  the  leave  of  the  court,  will  be  guilty 
of  a  contempt  of  court,  and  will  be  punished  accordingly ;  and 
it  seems  that  ignorance  of  the  fact  that  the  infant  is  a  ward  of 
court,  although  it  may  be  urged  in  mitigation,  will  not  acquit 
the  party  pf  the  contempt.* 

551.  Having  considered  the  jurisdiction  of  the  chancellor 
over  the  persons  and  estates  of  infants,  the  next  subject  which 
most  naturally  demands  attention  is  that  of  the  analogous 
equitable  relief  which  is  afforded  in  the  case  of  persons  non 
compotes  mentis.  It  has  been  stated  in  a  former  part  of  this  trea- 
tise,^ that  the  jurisdiction  of  the  English  court  of  chancery,  in 
the  case  of  lunatics  and  idiots,  was  peculiar  in  this  respect — 
viz.,  that  it  was  not  exercised  in  a  regular  suit,  but  by  the 
chancellor  personally,  on  petition,  and  that  the  appeal  from  his 
order  is  to  the  king  in  council  and  not  to  the  House  of  Lords. 
This  resulted  from  the  fact  that  the  authority  of  the  chancellor 
did  not  exist  by  virtue  of  his  office,  and  as  a  part  of  his  general 
extraordinary  jurisdiction,  but  was  derived,  by  special  authority, 
from  the  sovereign  in  whom,  as  parens  patricBy  the  care  of  idiots 
and  lunatics  was  vested.  This  authority  of  the  king  not  only 
existed  at  common  law,  but  was  also  increased  or  affected  by 
several  statutes  of  an  early  date,  which  vested  in  him  the 
profits  of  the  land  of  an  idiot,  during  the  idiot's  life,  as  a  bene- 
ficial interest,  and  imposed  upon  him  the  duty  of  keeping  the 
lands  and  tenements  of  lunatics  without  waste.'  In  the  case  of 
a  lunatic,  therefore,  the  king  was  a  mere  trustee. 

552.  Before  the  statute  de  prerogativa  regis^^  the  custody  of 
the  persons  and  lands  of  such  idiots  as  were  possessed  of  lands, 
was  in  the  lord  of  the  fee,  and  in  case  the  idiot  had  no  land,  he 
fell  under  the  care  of  the  king,  as  the  general  custos  of  all  those 
who  had  no  other  guardian.  By  the  statute  just  mentioned, 
the  custody  of  the  persons  and  lands  of  idiots  was  taken  from 

»  See  2  Lead.  Cas.  Eq.  7<'3.  »  Stats.  17  Ed.  II.,  c.  9 ;  Id.  c.  10. 

*  Introduction,  antCy  p.  43.  <  Stat.  17  Ed.  II.,  c.  9. 
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the  lord,  and  entrusted  to  the  king,  to  whom  (as  already  stated), 
a  beneficial  interest  in  the  idiot's  land  was  given.  On  the  other 
hand,  the  statute  17  Ed.  11.,  c.  10,  as  to  lunatics,  was  a  restrain- 
ing statute,  as  it  prescribed  the  duties  of  the  king,  and  consti- 
tuted him  a  trustee. 

Before  and  since  these  statutes,  the  king  has  exercised  his 
control  over  the  persons  and  estates  of  idiots  and  lunatics  by 
delegating  his  authority,  by  sign-manual,  to  some  great  officer, 
usually  (though  not  necessarily)  the  holder  of  the  great  seal.* 
The  effect  of  the  delegation  of  authority,  under  the  sign  manual, 
was  merely  to  give  the  chancellor  power  to  grant  the  custody  of 
the  lunatic ;  but  after  the  court  of  chancery  became  well  estab- 
lished, successive  holders  of  the  great  seal  imported  into  the 
exercise  of  their  special  jurisdiction  under  the  sign  manual,  all 
the  powers  which  they  wielded  as  chiefs  of  the  court  of  chan- 
cery. Hence,  after  the  custody  is  granted,  the  great  seal  acts  in 
matters  relative  to  the  lunatic,  not  under  the  sign  manual,  but 
by  virtue  of  its  general  power  as  keeper  of  the  king's  conscience.^ 

553.  In  a  few  of  the  United  States  the  care  of  the  persons 
and  estates  of  idiots  and  lunatics  is  entrusted  to  courts  of  chan- 
cery ;^  but  even  where  this  is  the  case  the  jurisdiction  is  ordi- 
narily exercised  under  statutory  provisions,  by  which  the  court 
is  pointed  out  and  the  method  of  procedure  prescribed.  In 
most  of  the  States  of  the  Union,  however,  the  care  of  persons 
non  compotes  mentis  is  confided  to  special  tribunals,  and  is  not 
made  a  part  of  equitable  jurisdiction.  In  many  cases,  however, 
the  mode  of  procedure  has  been  borrowed  from  that  which  grew 
up  under  the  English  chancellors ;  and  it  may,  therefore,  be 
useful  to  give  a  very  brief  outline  of  that  procedure. 

554.  The  jurisdiction  of  the  chancellor  was  exercised,  in  the 
first  place,  for  the  purpose  of  ascertaining  the  fact  of  lunacy  ; 
and,  secondly,  for  the  care  of  the  lunatic  and  the  management 
of  his  estate.  The  first  purpose  is  attained  by  issuing  a  com- 
mission under  the  great  seal  in  the  nature  of  a  writ  de  lunatico 

1  See  Wigg  v.  Tyler,  2  Dickens,  553.  any  grant  nnder  the  sign  manual,  and  so 

>  Ex  parte  Grimstone,   Ambler,  707.  exercised  it  in  Ireland.   See  1  Campbeirs 

Lord  Campbell  thought  that  the  jurisdic-  Lives  of  the  Chancellors,  14. 

tion  might  be  exercised  by  the  chancellor  ^  Such  is  the  case  in  Tennessee  and 

by  virtue  of  his  general  powers,  and  before  Pennsylvania,  ante^  pp.  19  and  21,  notes. 
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inquirendo  ;  under  which  a  jury  is  impanelled  and  sworn,  the 
alleged  lunatic  and  witnesses  are  examined,  and  a  return  thereof 
made  into  chancery.  If  the  return  untruly  finds  the  party  a 
lunatic,  it  may  be  traversed  by  himself  or  by  any  one  claiming 
under  a  contract  with  him ;  if  it  untruly  finds  him  of  sound 
mind,  a  writ  of  melius  inquirendum  may  be  issued  by  the  crown. 
If  the  lunatic  subsequently  recovers,  the  commission  may  be 
superseded ;  but  for  this  purpose  the  lunatic  must,  in  general, 
be  personally  examined  and  his  sanity  fully  established. 

555.  If  the  party  is  found  a  lunatic  by  the  return  of  the  com- 
mission, or  upon  a  trial  under  the  subsequent  traverse,  the  next 
duty  of  the  court  is  to  take  care  of  his  person  and  estate,  and 
this  is  done  by  the  appointment  of  a  committee.  A  committee 
may  also  be  appointed  pending  the  proceedings,  when  such  a 
course  shall  be  deemed  necessary  by  the  chancellor. 

The  powers  of  a  committee  are  exceedingly  limited.  He  is  a 
mere  custodian  of  the  property ;  and  even  the  powers  conferred 
upon  him  by  statute  are  to  be  exercised  under  the  constant 
supervision  and  sanction  of  the  court.  A  due  allowance  is  made 
by  the  court  for  the  lunatic's  maintenance;  and  the  general 
principle  upon  which  the  estate  is  managed  is  that  the  interest 
of  the  lunatic  alone  is  to  be  looked  to,  without  regard  to  that  of 
his  eventual  successors. 

The  powers  and  duties  of  the  committee  of  a  lunatic,  and  the 
manner  in  which  the  estate  is  to  be  managed,  or  converted,  or 
applied  to  the  maintenance  of  the  lunatic  or  his  family,  are,  of 
course,  regulated  in  most  of  the  States  by  statutes,  into  the 
details  of  which  it  would  be  impossible  to  enter. 

Upon  the  death  of  the  lunatic  the  powers  of  the  committee 
cease;  and  his  duty  is  simply  to  account  and  hand  over  the 
property  to  the  heir  or  personal  representative  of  the  lunatic,  as 
the  case  may  be. 
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DISCOVERY. 


556.  Defects  io  common  law  as  to  dis- 
covery ;  statutory  changes. 

557.  Origin   and  nature  of  bills  of  dis- 
covery. 

558.  Subject  not  of  as  much  importance 
as  formerly. 

559.  Discovery  must  be  in  aid  of  legal 
proceedings. 

560.  General  rights  of   complainant  in 
bills  of  discovery. 

561.  Rules  for  protection  of  defendant; 


need  not  discover  his  own  title,  or 
evidence  thereof. 

562.  Need  not  criminate  himself. 

563.  Confidential  communications  as  to 
litigation. 

564.  State  secrets. 

565.  In  bills  of  discovery  courts  will  go 
on  and  afford  relief. 

566.  Production  of  documents. 

567.  Commissions  to  examine  witnesses 
abroad;  to  take  testimony  de  bene 
esse. 


566.  In  a  common  law  action  the  plaintiff  was  obliged  to 
make  out  his  case  by  calling  third  parties  as  witnesses,  by  com- 
pelling the  production  of  such  documents  material  to  the  issue 
as  were  in  the  custody  or  under  the  control  of  third  parties, 
and  by  producing,  himself,  such  documents  as  were  in  his  own 
possession,  and  whose  execution  could  be  properly  proved.  No 
means,  however,  existed  by  which  the  opposite  party  could  be 
compelled  to  testify  as  to  the  matters  in  dispute,  or  by  which  the 
production  of  documents  in  his  possession  could  be  enforced.  In 
modern  times  this  rule  has  in  England  and  in  nearly  all  of  the 
United  States  been  altered  by  statute,  and  a  party  to  a  common 
law  action  can  now  put  his  adversary  upon  the  witness  stand, 
without  being  concluded  by  his  testimony,  and  without  being 
subject  to  the  rule  which  forbids  leading  questions,  in  other 
words,  he  can  call  and  cross-examine  the  opposite  party ;  and  he 
can  compel  the  production  of  books  and  papers  at  a  reasonable 
period  before  the  trial  of  the  cause. 

557.  While  the  common  law  rule  prevailed,  and  while  the 
inconvenience  consequent  thereon  existed,  a  different  rule  grew 
up  in  courts  of  equity.    It  was  part  of  the  machinery  of  the 
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court  of  chancery  that  a  discovery  could  be  compelled ;  in  other 
words,  the  defendant  in  a  bill  in  equity  was  obliged  to  answer 
under  oath  the  allegations  in  the  bill.  The  production  of  docu- 
ments could  also  be  enforced,  and  an  opportunity  for  their  in- 
spection afforded.  The  right  to  discovery  was  in  fact  one  of 
the  peculiar  advantages  of  a  complainant  in  equity,  and  was 
always  enjoyed  by  him  in  every  case  in  which  he  was  entitled 
to  come  into  chancery,  either  for  the  purpose  of  asserting  an 
equitable  title,  or  setting  up  an  equitable  right,  or  applying  an 
equitable  remedy. 

The  jurisdiction  of  the  High  Court  of  Chancery  being  based 
upon  matters  of  "  conscience,"  an  appeal  to  the  defendant's  con- 
science was  one  of  the  earliest  and  most  natural  modes  of  equi- 
table relief. 

But  this  right  went  still  further.  Many  cases  existed  in 
which  the  plaintiff  had  a  legal  title  or  a  legal  right,  or  was  pur- 
suing a  legal  remedy,  but  wherein  no  redress  could  be  actually 
obtained,  simply  because  the  plaintiff's  evidence  either  rested  in 
the  breast  of  the  defendant,  or  consisted,  in  whole  or  in  part, 
of  documents  in  the  defendant's  possession.  Hence  there  was  a 
failure  of  justice  at  common  law,  and  hence  there  arose  the 
equitable  remedy  of  bills  for  discovery,  which  was  made  use  of 
simply  for  the  purpose  of  assisting  or  supplementing  the  plain- 
tift''s  remedy  at  common  law. 

Bills  in  equity,  therefore,  came  to  be  filed  not  only  for  the 
purpose  of  discovery  and  reliW*,  but  also  for  the  purpose  of  dis- 
covery alone;  and  bills  of  the  latter  description  were  made  use  of 
as  a  distinct  equitable  remedy,  entirely  outside  and  independent 
of  any  equitable  right  or  title  to  relief. 

Bills  of  discovery,  therefore,  in  their  technical  sense,  are  bills 
which  are  filed  for  the  purpose  of  assisting  one  of  the  parties  to 
a  common  law  action ;  and  which,  seeking  no  independent  relief 
themselves,  aim  solely  at  arming  the  complainant  with  the 
necessary  and  proper  means  for  asserting  or  defending  his  right 
or  title  at  law.* 

558.  It  has  been  already  observed  that  the  necessity  for  this 
equitable  remedy  has,  in  modern  times,  been  very  much  di- 
minished by  statutory  enactments,  whereby  the  same  results 

1  See  Keaniy  v,  Jeffries,  48  Miss.  857. 


(« 
* 


494  DISCOVERY.  [part  III. 

are  attained  in  common  law  trials;  and  hence  this  particular 
equitable  remedy  no  longer  deserves  to  occupy  so  important  a 
place  as  it  forraerlydid  in  equitable  jurisprudence.  Neverthe- 
less it  is  proper  that  it  should  be  (at  least)  briefly  considered, 
partly  because  it  has  been  decided  in  England,  and  in  some  of 
the  States  of  the  Union,  that  the  chancery  method  of  redress  has 
not  been  ousted  by  the  amendments  to  the  common  law  ;^  and 
partly  because  in  equity  certain  rules  in  regard  to  this  peculiar 
remedy  have  been  laid  down,  which  are  still  considered  applica- 
ble in  common  law  suits. 

559.  The  object  of  discovery  being  that  the  answer  of  the  de- 
fendant may  be  made  use  of  as  evidence  in  some  judicial  pro- 
ceeding in  which  no  such  advantage  originally  existed,  it  neces- 
sarily follows  that  this  equitable  remedy  cannot  be  used  except 
for  purposes  connected  with  proceednigs  in  legal  tribunals,^  and 
except  in  aid  of  proceedings  in  a  court  which  could  not,  at  com- 
mon law,  itself  give  discovery.'  Thus  a  bill  of  discovery  cannot 
be  maintained  if  the  object  is  simply  to  gratify  the  curiosity  of 
the  complainant,  nor  will  such  a  bill  be  entertained  in  order  to 
aid  proceedings  in  a  court  which  can,  by  its  own  method  of  pro- 
cedure, attain  the  same  result,  e,  ^.,  the  ecclesiastical  courts  in 
England,  which,  as  well  as  the  court  of  chancery,  had  the  power 
of  enforcing  discovery.*  And  a  bill  of  discovery  will  not  lie  in 
aid  of  proceedings  which  are  of  a  criminal  and  not  of  a  civil 
nature.'  But  the  circumstance  that  the  proceedings  might  have 
assumed  a  criminal  character  is  no  objection  to  the  discovery,  if 
in  fact  the  redress  sought  is  through  the  medium  of  a  civil 

action.* 

560.  The  general  right  of  the  complainant  in  a  bill'  of  dis- 
covery is  that  he  is  entitled  to  an  answer  from  every  competent 
defendant  as  to  all  facts  material  to  the  whole  of  his  (the  cora^ 
plainant's)  case,  and  that  this  answer  must  be  distinct,  complete, 

»  Lovell   V.   Galloway,   17    Beav.     1;  <  Hare  on  Discovery,  119. 

Senior  v,  Pritchard,  16  Id.  473;  British  *  Lord  Montagu  v,  Dudman,  2  Ves.  Sr. 

Empire  Shipping  Co.  v.  Somes,  3  K.  &  J.  897 ;  Cartwright  v.  Green,  8  Ves.  406  ; 

433;  Shotwell  V.  Smith,  S-C.  E.  Green,  14/rf.  64;  Hare  on  Discovery,  110. 

70.     See,  however.  Hall  v.  Joiner,  18.  *  Thorpe  v,  Macauley,  6  Madd.  230 ; 

Carolina  (N.  S.),  186.  Wilmot  9.  Maccabe,  4  Sim.  263  ;  Hare  on 

«  See  Hare  on  Discovery,  110.  Discovery,  116. 

«  Id.  119. 
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free  from  needless  prolixity,  and  to  the  best  of  the  defendant's  in- 
formation and  belief.  To  dissect  the  general  rule  thus  stated, 
and  to  criticize  and  illustrate  its  different  branches,  would  belong 
rather  to  a  treatise  upon  equitable  pleading  than  to  one  which 
has  for  its  subject  equitable  principles.  It  will  therefore  be  suf- 
ficient to  refer  the  reader  to  some  of  the  works  in  which  this  rule 
has  been  particularly  discussed.^ 

561.  The  general  rule  just  stated  is  subject  to  certain  qualifica- 
tions by  which  the  complainant's  right  is,  as  it  were,  fenced 
about  by  prohibitions  and  restrictions  which  it  has  been  found 
necessary  to  lay  down  in  order  to  prevent  the  power  of  the  court 
from  being  abused. 

And,  first,  the  defendant  is  bound  to  discover  those  matters 
only  which  relate  to  the  plaintitt*'8  title,  and  is  not  compellable 
to  discover  his  own  title  or  the  means  by  which  he  expects  to 
prove  it.^  The  reason  of  this  rule  is  that  experience  has  shown 
that  the  possible  mischiefs  of  surprise  at  a  trial  are  more  than 
counterbalanced  by  the  danger  of  perjury  which  must  inevita- 
bly be  incurred  when  either  party  is  permitted  before  a  trial,  to 
know  the  precise  evidence  against  which  he  has  to  contend; 
and  accordingly  each  party  in  a  cause  has  thrown  upon  him  the 
onus  of  supporting  his  own  case,  and  meeting  that  of  his  adver- 
sary without  knowing  beforehand  by  what  evidence  the  case  of 
his  adversary  is  to  be  established  or  his  own  opposed.* 

This  reasoning,  however,  is  not  to  be  extended  too  far,  for  the 
right  of  the  plantiff"  to  discovery  in  support  of  his  own  case  is  not 
to  be  abridged,  as  to  any  particular  discovery,  by  the  considera- 
tion that  the  matter  of  such  particular  discovery  may  be  evidence 
of  the  defendant's  case  in  common  with  that  of  the  plaintiff*.* 

Thus,  if  a  plaintiff*  is  entitled  to  the  production  of  a  deed  or 
other  document  as  being  applicable  to  his  case,  his  right  to  such 

>  See  Story's  Eq.    Pleading,  ^  858    tt  manner  in  which    the  defendants  case  is 

teq. ;  Mitford's  Pleading,  857,  865.  to  be  exclusively  established  or  to  evidence 

s  This  rule  is  embodied  in  Sir  James  which  relates  exclusively  to  his  case." 

Wigram's  third  proposition,  which  is  as  Wigram  on  Discovery,  15. 

follows :  *♦  The  right  of  a  plaintiff  in  equity  '  Wigram  on  Discovery,  268.     See  Ket- 

to  the  benefit  of  the  defen^nt's  oath  is  tie  well  v.  Barstow,  L.  R.  7  Ch.  App.  686. 

limited  to  a  discovery  of  such  material  *  Wigram  on  Discovery,  260.  See  Brown 

facts  as  relate  to  the  plaintiff's  case,  and  v.  Wales,  L.  R.  15  £q.  142. 
does  not  extend  to  a  discovery  of  the 
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discovery  will  not  be  affected  by  the  circumstance  that  the  same 
document  is  evidence  of  the  defendant's  case  also.^  And  so,  if 
a  defendant  who  is  bound  to  keep  distinct  accounts  for  another 
party,  improperly  mixes  them  with  his  own,  so  that  they  cannot 
be  severed,  he  must  produce  the  whole.* 

562.  Secondly ;  a  defendant  need  not  answer  matters  which 
tend  to  criminate  himself  or  expose  him  to  a  penalty  or  forfeiture ; 
whether  the  matter  inquired  of  be  the  broad  and  simple  fact  of 
crime  or  penalty,  or  whether  it  be  simply  an  incidental  fact  which 
may  form  a  link  in  the  chain  of  evidence  if  any  one  chooses  to 
indict  him.* 

But  this  rule  has  some  exceptions,  for  it  has  not  been  invaria- 
bly applied  to  all  cases  of  penalties,*  and  it  will  not  be  available 
for  the  purpose  of  preventing  the  detection  of  fraud  or  imposi- 
tion.* 

563.  Thirdly ;  confidential  communications,  made  to  advisers 
or  agents,  with  reference  to  a  subject  matter  which  afterwards 
comes  into  litigation,  or  with  reference  to  questions  connected 
with  that  which  afterwards  becomes  the  subject  matter  of  liti- 
gation, are  protected. 

The  tendency  of  the  modern  English  authorities  is  to  give  a 
very  wide  scope  to  this  rule,  and  to  afford  protection  in  cases  in 
which,  under  the  narrower  doctrine  which  formerly  existed, 
the  communications  would  not  have  been  considered  privileged. 
Thus,  in  Lawrence  v.  CampbelP  (decided  in  1859),  Vice-Chancel- 
lor  Kindersly  laid  down  the  rule  that  it  is  not  now  necessary,  as 
it  formerly  was,  for  the  purpose  of  obtaining  protection,  that 
the  communications  should  be  made  either  during  or  relating  to 
an  actual  or  even  to  an  expected  litigation,  but  that  it  is  suffi- 
cient if  they  pass  as  professional  communications  in  a  profes- 
sional capacity.    And  this  rule  was  expressly  approved  in  1873 

«  Burrell  v,  Nicholson,  1  Myl.  &  Keene,  Conn.  528  ;    Mitford's   Pleading,    195  et 

680;  Wigram  on  Discovery,  242.  seq. 

<  Freeman  v.  Fairlie,  8  Meriv.  29  ;  Earl  ^  Dummer  v.  Corporation  of  Chippen- 
of  Salisbury  v.  Cecil,  1  Cox,  277  ;  Hare  ham,  14  Ves.  246 ;  Lee  v.  Read,  6  Beav 
on  Discovery,  246 ;  Wigram  on  Discovery,  881 ;  Skinner  t>.   Judson,  8  Conn.  528 
243.  Attwood    v.VCoe,   4    Sandf.    Ch.    412 

*  Adams's  Doct.  Eq.  2.  Howell  v.  Ashmore,  1  Stockt.  82 ;  Rey 

<  King  of  Two  Sicilies  v,   Willcox,  1    nell  r.  Sprye,  10  Beav.  61 ;  11  Beav.  618 
Sim.  N.    S.  301 ;  Skinner   v.   Judson,  8         «  1  Drew,  485,  490. 
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by  Lord  Chancellor  Selborne,  in  Minet  v.  Morgan,^  where  not 
only  letters  between  the  defendant  and  his  family  solicitors,  and 
letters  between  himself  and  his  solicitors  in  the  cause,  but  also 
letters  between  the  defendant's  mother  (through  whom  he 
claimed  title)  and  her  solicitors,  with  reference  to  questions  con- 
nected with  the  matters  in  dispute,  written  before  any  litigation 
was  in  contemplation,  were  protected.^ 

So,  also,  a  liberal  interpretation  was  given  to  another  branch 
of  the  rule,  above  stated,  by  Vice-Chancel  lor  Stuart,  in  Ross  v. 
Gibbs,'  and  it  was  there  held  by  that  learned  judge  that  confi- 
dential communications,  made  with  an  unprofessional  agent, 
were  privileged,  if  such  communications  Tcere  made  in  anticipa- 
tion of  and  with  reference  to  a  litigation. 

The  courts  in  this  country,  however,  do  not  seem  to  have 
carried  the  doctrine  of  privileged  communications  to  the  extent 
which  it  has  reached  in  England.  Thus,  in  Whiting  v.  Barney,* 
the  Court  of  Appeals  in  New  York  adhered  to  the  old  rule  that 
a  communication,  in  order  to  be  protected,  must  be  made  during 
the  pendency  of  a  cause  ;  while,  in  several  cases,  the  applicabil- 
ity of  the  doctrine  has  been  confined  to  Jiisclosures  made  to 
legal  advisers  only,  and  has  not  been  extended  to  persons  of  a 
non-professional  character.*  It  is  submitted,  however,  that  the 
modem  English  rule  is  more  consonant  with  principles  of  justice 
and  public  policy ;  and  that  the  true  tests  to  apply  are  these : 
first,  was  the  communication  made  with  reference  to  that  which 
afterwards  became  the  subject  of  litigation?  and  secondly,  was 
the  communication  confidential?     If  both  of  these  requisites 

t  L.  R.,  8  Ch.  App.  861.  cases  seriatim,  and  to  point  out  the  pro- 

<  **  If  this  question  had  arisen/'  said  cess  by  which  the  present  doctrine  of  the 

the  Lord  Chancellor,  in  this  case,  *'in  the  English  courts  had  been  attained.     See, 

days  of  Lord  Gottenham,  it  would  have  also,  Wilson  v.  Northampton  and  Banbury 

better  justified  the  prolonged  argument  Junction  Railway  Co.,  L.  R.,  14  Eq.  477. 

than  at  the  present  time.     There  can  be  *  L.  R.,  8  Eq.  622. 

no  doubt  that  the  law  of  the  court  as  to  «  30  N.  Y.  830. 

this  class  of  cases  did  not  at  once  reach  ^  See   Corps  v,  Washington,  2  Wash. 

a    broad    and    reasonable    footing,    but  C.  C.  888 ;  Andrews  v.  Solomon,  Pet.  C. 

reached  it  by  successive  steps,  founded  C.  866 ;  Goddard  v.  Gardiner,  28  Conn. 

on  that  respect  for  principle,  which  usu-  172 ;  Coon  v.  Swan,  80  Verm.  6 ;  Adams's 

ally  leads  the  court  aright."     And  the  l)oct.  Eq.  6,  notes. 

chancellor  then  went  on  to  discuss  the 
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exist,  the  sounder  doctrine  would  seem  to  be  that  the  disclosure 
should  be  protected. 

It  must  be  added  that  this  privilege  is  the  privilege  of  the 
client,  not  of  the  counsel.  The  client  is  entitled  to  the  protec- 
tion ;  and  he  alone  can  claim  it.^ 

564.  Lastly,  official  persons  cannot  be  compelled  to  disclose 
matters  of  state,  the  publication  of  which  would  be  prejudicial 
to  the  interests  of  the  community.  The  rule  exists  both  at  law 
and  in  equity,  and  in  this  country  as  well  as  in  England.  The 
cases,  however,  in  which  the  question  has  arisen  are  very  few.^ 

It  will  be  remembered  that  a  bond  fide  purchaser  for  value 
without  notice  is  protected  from  discovery.  The  reasons  for 
this  rule,  and  its  nature  and  extent,  have  been  already  stated.^ 

665.  Before  leaving  the  subject  of  discovery  it  may  be  desirable 
to  notice  a  question  as  to  which  there  has  been  not  a  little  em- 
barrassment in  the  minds  of  authors  and  judges;  and  that  is, 
whether,  when  the  jurisdiction  of  equity  has  once  attached  for 
the  purpose  of  discovery,  the  court  will  go  on  for  the  purpose 
of  affording  relief,  although  the  cause  is  not  one  which  would 
ordinarily  fall  within  the  scope  of  a  chancellor's  jurisdiction. 
The  true  rule  would  seem  to  be  that  laid  down  by  a  learned 
writer  in  modern  times,*  viz.,  that  where  the  bill  is  filed  purely 
in  aid  of  a  legal  right  and  for  the  purpose  of  obtaining  evidence 
to  be  used  in  a  trial  at  law,  the  jurisdiction  will  not  extend  to 
afford  relief;  but  that  where  the  bill  is  based  upon  any  breach 
of  trust  or  duty,  and  an  appeal  to  the  defendant's  conscience 
consequently  becomes  necessary,  the  general  jurisdiction  will 
attach. 

566.  At  common  law  no  power  existed  in  the  courts  to  compel 
the  production  of  deeds,  books,  and  writings  which  were  in  the 
custody  or  power  of  one  of  the  parties  to  a  cause,  and  which  were 
material  to  the  right,  title,  or  defence  of  the  other.*  Applica- 
tion was,  consequently,  made  to  the  court  of  chancery;  and 

I  See  Ross  v.  Qibbs,  L.  R.  8  Eq.  524.  «  Ante,  p.  268. 

s  See  Smith  v.  East  India  Co.,  1  Pbil-  «  Mr.  Justice  Redfield  in  his  edition  of 

lips,  50 ;  Rajah  of  Coorg  v.  East  India  Story's  Equity  Jurisp.  74  a,  74  c.     See, 

Co.,   25    L.    J.   Ch.   865;    Marbury   v.  also,  Pearce' t>.  Ores  wick,  2  Hare,  286. 

Madison,  1  Crancb,  144 ;  1  Burr's  Trial  »  2    Black.    Com.    882 ;    Story's    Eq. 

by  Robinson,  186,  187.  Jurisp.,  ?  1486. 
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the  jurisdiction  of  the  chancellor  was  frequently  exercised  for 
the  purpose  of  rectifying  the  defect  in  the  common  law,  and  of 
compelling  such  production. 

This  equitable  remedy  is,  however,  of  scarcely  any  importance 
at  the  present  day ;  as  both  in  England  and  in  this  country 
statutes  have  been  passed  by  which  the  authority  to  compel  the 
production  of  documents  is  conferred  upon  the  common  law 
courts.  The  consideration  of  this  subject  may,  therefore,  be 
dismissed  with  the  single  remark  that  the  rules  which  govern 
bills  in  equity  for  the  production  of  documents  are  similar  to 
those  by  which  the  right  to  discovery  is  regulated,  and  which 
have  been  already  noticed. 

567.  The  remarks  just  made  will  also  apply  to  bills  for  com- 
missions to  examine  witnesses  abroad,  and  to  bills  to  take  testi- 
mony de  bene^esse.  Such  bills  were  formerly  necessary  in  conse- 
quence of  the  inability  of  the  common  law  courts  to  accomplish 
the  object ;  but  this  defect  has  long  since  been  remedied,  and 
the  equitable  remedy  has  fallen  almost  completely  into  disuse.^ 
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Coke.  "And  note,"  he  says,  "that  there  be  six  writs  in  law  that 
may  be  maintained,  quia  timeU  before  any  molestation,  distress,  or 
impleading.  As  (1)  a  man  may  have  a  writ  of  mesne  (whereof 
Littleton  here  speaks)  before  he  be  destrained ;  (2)  a  warrantia 
chartce  before  he  be  impleaded ;  (3)  a  monstraverunt  before  any 
distress  or  vexation  ;  (4)  an  audita  querela  before  any  execution 
sued ;  (5)  a  curia  claudenda  before  any  default  of  inclosure  ;  and 
(6)  a  ne  injuste  vexes  before  any  distress  or  molestation."^  By 
analogy  to  these  writs,  bills  in  equity  are  sometimes  entertained 
to  guard  against  possible  or  prospective  injuries,  and  to  preserve 
the  means  by  which  existing  rights  may  be  protected  from  future 
or  contingent  violations.  The  principle  upon  which  the  court 
acts  in  such  cases  is  that  justice  sometimes  requires  that  a  man 
shall  not  be  compelled  to  have  hanging  over  him,  or  his  title,  for 
an  indefinite  time,  some  claim  or  demand  or  liability,  which  if 
enforced  would  subject  him  to  loss ;  but  that  he  is  entitled  to 
have  the  questions  relating  to  his  rights  settled  at  once  and  for- 
ever, or  to  be  at  once  made  secure  against  any  future  liability. 
It  will  be  seen  that  relief  of  this  sort  goes  one  step  further  than 
the 'relief  by  injunction.  Injunctions  restrain  a  person  from 
continuing  an  infringement  upon  the  rights  of  another,  and  (in 
some  cases)  will  prevent  the  commission  of  a  threatened  injury. 
But  a  bill  quia  timet  proceeds  to  the  extent  of  securing  rights 
against  an  invasion,  which  need  not  be  imminent  or  certain,  but 
which  may  be  only  future  and  contingent.  Looking,  therefore, 
upon  three  of  the  equitable  remedies,  which  are  noticed  in  the 
present  treatise,  as  arranged  in  an  ascending  scale,  we  have,  upon 
the  lowest  step,  mandatory  injunctions,  correcting  past  injuries 
and  restoring  rights  ;  upon  the  next,  prohibitory  injunction,  pre- 
venting present  or  imminent  injuries  and  preserving  rights  ;  and 
upon  the  last,  bills  quia  timetj  anticipating  and  guarding  against 
future  and  contingent  injuries,  and,  as  it  were,  insuring  rights. 

It  is  perhaps  impossible  to  define  the  exact  boundaries  which 
circumscribe  the  area  of  the  equitable  remedy  of  bills  quia  timet^ 
as  they  are  not  unfrequently  entertained  upon  the  peculiar  cir- 
cumstances of  each  individual  case,  and  the  instances  in  which 
the  jurisdiction  has  been  exercised  are  to  be  regarded  rather  as 

>  Co.  Liu.  100  a. 
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illustrations  of  the  remedy,  than  as  indicating  the  limitations  of 
its  extent. 

569.  A  few  examples,  however,  of  bills  of  this  kind  will  assist 
in  making  clear  the  general  character  and  scope  of  this  equitable 
remedy.  Ranelaugh  v.  Hayes^  is  a  case  which  is  frequently  cited 
as  an  illustration  of  bills  of  this  class.^  In  this  case  the  plain- 
tiflF  assigned  several  shares  of  the  excise  in  Ireland  to  the  defend- 
ant, and  the  latter  covenanted  "  to  save  the  Lord  Ranelaugh 
harmless  touching  three  parts  of  afarm^  assigned  to  Hayes,"  and 
to  stand  in  his  place  touching  the  payments  to  the  king  and  other 
matters.  Afterwards  the  king  sued  the  plain tilf  for  money 
which  the  defendant  ought  to  have  paid,  and  the  former  then 
filed  his  bill.  The  court  decreed  that  the  agreement  should  be 
specifically  performed,  and  referred  it  to  a  master  and  directed 
that  toties  quoties  any  breach  should  happen  he  should  report 
the  same  especially  to  the  court,  so  that  the  court  might,  if 
there  should  be  occasion,  direct  a  trial  at  law  in  a  quantum  dam- 
nificatus.  The  court  further  decreed  that  the  assignee  should 
clear  the  assignor  from  all  these  suits  and  encumbrances  within 
a  reasonable  time.  The  case  was  compared  to  that  of  a  counter- 
bond,  where,  although  the  surety  is  not  molested  or  troubled  for 
the  debt,  yet  after  the  money  becomes  payable,  the  court  will 
decree  the  principal  to  pay  it.  A  more  modern  example  of  the 
same  kind  of  relief  will  be  found  in  the  case  of  Hemming  v. 
Maddick,*  where  the  plaintiff,  who  had  been  made  a  contribu- 
tory in  respect  of  certain  shares  of  a  joint  stock  company  which 
was  being  wound  up  under  the  English  Companies  Act  of  1862, 
filed  a  bill  in  which  he  alleged  that  he  had  taken  the  shares  under 
an  arrangement  with  the  defendant  that  he  should  hold  them 
on  behalf  of  the  defendant,  and  deal  with  them  as  the  defend- 
ant should  direct,  and  that  the  defendant  should  indemnify  him 
against  all  loss  or  liability  which  he  might  incur  as  the  holder  of 
the  shares.  The  prayer  of  the  bill  was  that  the  defendant  might 
be  ordered  to  reimburse  to  the  plaintiff  all  sums  of  money  which 
he  had  paid  for  calls  and  all  costs  et  cetera^  and  to  indemnify  him 
against  all  liability  in  consequence  of  his  being  made  a  contri- 

*  1  Vern.  189.  '  The  Irish  excise  was  farmed  out  by 

«  See    Story's    Eq.    Jurisp.,    §    850 ;     Charles  II. 
Rawle  on  Covenants  for  Title,  652.  *  L.  R.  7  Ch.  App.  895. 
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butory.  The  trust  having  been  satisfactorily  established  by  the 
evidence,  the  plaintift*'8  right  to  the  indemnity  was  treated  as  a 
matter  of  course,  and  a  decree  was  made  accordingly. 

570.  Bills  quia  timet  are  also  frequently  entertained  in  cases 
where  personal  property  is  limited  for  life,  with  remainders 
over,  and  when  there  is  danger  of  loss  or  deterioration  or  in- 
jury to  it  in  the  hands  of  the  tenant  for  life.  In  such  cases  a 
court  of  equity  will  interfere  at  the  instance  of  a  remainder- 
man, and  if  necessary  will  require  security  to  be  given  for  the 
production  of  the  property  upon  the  termination  of  the  life 
interest.^ 

571.  But  while  a  court  of  equity  will  interfere  for  the  pur- 
pose of  protecting  the  interests  of  remainder-men,  when  the 
property  is  in  danger,  it  will  not  interpose  merely  in  order  to 
declare  future  rights.  The  Scotch  tribunals  pass  upon  such 
questions  by  "  declarator^^ ;  but  such  a  power  has  not  been  as- 
sumed by  courts  of  equity,  either  in  England  or  in  this  country .^ 
It  is  true  that  it  is  a  very  common  exercise  of  chancery  powers 
to  declare  the  effect  and  validity  of  future  and  contingent  limi- 
tations in  wills,  even  as  to  persons  not  in  esse^  upon  bills  filed 
by  executors  and  trustees,  asking  for  the  direction  of  the  court 
as  to  the  disposition  of  the  property.  But  bills  of  this  kind  are 
entertained  upon  the  ground  that  a  trustee  is  always  entitled  to 
come  into  chancery  for  advice  and  assistance  in  the  administra- 
tion of  the  trust  f  and  do  not,  therefore,  in  any  way,  militate 
against  the  doctrine,  just  stated,  as  to  mere  declarations  of 
future  rights.* 

572.  Another  illustration  of  the  limitations  which  courts  of 
equity  have  deemed  proper  to  place  upon  relief  of  a  quia  timet 
character,  is  found  in  those  cases  in  which  a  purchaser  of  land 
takes  it  subject  to  an  encumbrance  of  which  he  is  aware,  and 

»    See   Flight  v.    Cook,   2   Ves.    619;  2  See  Grove  v.  Bastard,  2  Phillips,  621; 

James  v.  Scott,  9  Alab.  679;  Emmons  v.  Langdale  r.  Briggs,  89  Eng.  Law  and  Eq. 

Cairns,  2  Sandf.  Ch.  869;  McDougal  v  214;    8  De  G.  M.   &   G.  391;   Cross  v. 

Armstrong,  6  Humph.  428,  167  ;  Bowling  DeValle,  1  Wallace,  14. 

V.  Bowling,  6  B.  Mon.  81;  Cranston  v.  '  Ante^  p.  151;  Hill  on  Trustees,  543. 

Plumb,  54  Barb.  59 ;  Van  Duyne  v.  Vree-  *  See  the  remarks  of  Mr.  Justice  Grier, 

land,  1  Beas.  142;  McNeill  v   Bradley,  6  in  Cross  t>.  De  Valle,  1  Wallace,  15  and 

Jones  (Eq.),  41.  16. 
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takes  also  a  covenant  from  the  vendor  against  the  encumbrance. 
In  such  cases  it  has  been  held  that  the  purchaser  cannot,  under 
such  circumstances,  file  a  bill  quia  timet^  and  obtain  an  indemnity 
from  the  vendor ;  the  ground  of  these  decisions  being,  that,  as 
the  purchaser  has  chosen  to  rest  upon  the  covenant,  a  cour(  of 
equity  will  not  make  a  new  contract  for  the  parties.^ 

573.  Bills  to  Perpetuate  Testimony,  and  Bills  to  Establish 
Wills,  are  also  in  the  nature  of  bills  quia  timet.  The  perpetuation 
of  testimony  is  necessary  when  the  complainant  is  not  actually 
threatened  with  any  disturbance  of  his  rights,  but  fears  that  he 
may  be  disturbed  at  some  future  time  when  the  evidence  of  his 
title  may  have  been  lost.  Upon  a  bill  being  filed,  in  such  a  case, 
the  depT)sitions  of  witnesses  are  taken  before  an  examiner,  and 
a  decree  is  then  made  that  the  depositions  so  taken  shall  remain 
to  perpetuate  the  memory  thereof.  Bills  of  this  description 
have  been  of  very  frequent  occurrence  in  Pennsylvania,  for  the 
purpose  of  preserving  the  evidence  of  a  re-entry  upon  land  con- 
veyed upon  ground  rent,  for  non-payment  of  arrears. 

In  order  to  maintain  a  bill  for  the  perpetuation  of  testimony, 
it  is  necessary  that  the  matter  should  be  one  which  cannot  be 
made  the  subject  of  present  judicial  investigation.  If  a  party 
is  in  a  situation  actively  to  assert  his  right,  either  at  law  or  in 
equity,  he  cannot  maintain  a  bill  to  perpetuate  the  testimony, 
for  he  can  obtain  the  same  redress  by  proceeding  at  once  to  a 
substantial  assertion  of  his  title  by  suit  at  law  or  bill  in  equity. 
And  even  if  a  party  is  not  in  a  condition  to  make  himself  a 
plaintiff,  yet  if  an  action  is  brought  against  him,  touching  the 
subject  matter,  he  cannot  file  a  bill  for  the  perpetuation  of  tes- 
timony, and  a  demurrer  to  such  a  bill  will  be  sustained  on  the 
ground  that  the  complainant's  rights  can  be  ascertained  and 
settled  in  the  suit  already  pending.^ 

574.  Bills  to  Establish  Wills  proceed  upon  a  similar  principle. 
According  to  the  modern  authorities  such  a  bill  may  be  filed  by 

'  See  Redfieldw.Woodfolk,  22  How.  318;  subject  of  bills  to  perpetuate  testimony, 

Rawle  on  Covenants  for  Title,  683,  684  Dursley  v.    Fitzhardinge,   6   Ves.    251  ; 

(4th  ed.);  Story's  Eq.  Jurisp.,  J  860,  a  Dorset  (Duke  of)  v.  Girdler,  Prec.  Ch. 

(11th  ed.).  531 ;  Angell  v.  Angell,  1  Sim.  &  Stu.  83  ; 

2  See  Earl  Spencer  ».  Peek,  L.  R.,  3  Beavan  v.  Carpenter,  11  Sim.  22;  Wright 

Eq.  415,  where  this  point  is  thoroughly  v.  Tatham,  2  Sim.  459 ;  Story's  Eq.  Plead, 

discussed.     See,  also,  upon  the  general  J  300  et  seq. 
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a  devisee  in  possession  against  an  heir  who  has  brought  no 
action  of  ejectment,  although  no  trusts  are  declared  by  the  will, 
and  although  it  is  not  necessary  to  administer  the  estate  under 
the  direction  of  the  court  of  chancery.*  And  the  same  relief 
will  also  be  afforded  not  only  against  an  heir,  but  also  against 
parties  claiming  under  another  will.^ 

575.  Bills  to  remove  a  cloud  from  a  title  may  sometimes  also 
fall  under  the  head  of  relief  quia  timetj  although,  as  has  been 
seen,  they  may  occasionally  be  properly  classed  under  bills  for 
the  surrender  and  cancellation  of  void  instruments.'  The  prin- 
ciple upon  which  these  bills  are  based,  is  simply  that  it  is  in- 
equitable that  a  party  in  possession  should  be  embarrassed  by 
having  hanging  over  hini  a  hostile  claim,  which,  although  not 
actively  asserted,  and  not  of  any  validity,  is  nevertheless  calcu- 
lated to  affect  the  marketability  of  the  title.  The  jurisdiction 
of  courts  of  chancery  in  such  cases  is  well  established.* 

576.  Another  of  those  equitable  remedies  which  have  for 
their  object  the  prevention,  rather  than  the  redress  of  injuries, 
is  found  in  the  relief  given  by  courts  of  chancery  by  means  of 
the  appointment  of  receivers.  The  appointment  of  receivers 
has,  indeed,  in  many  treatises  been  classed  under  the  head  of  the 
quia  timet  jurisdiction  of  chancery,  and  in  a  certain  sense  this 
classification  is  correct;  but,  perhaps,  it  would  be  still  more 
accurate  to  say  that  the  relief  aflforded  by  the  appointment  of 
receivers  is  one  of  several  phases  which  the  preventive  jurisdiction 
of  the  court  of  chancery  assumes,  and  that  it  is  analogous  to, 
rather  than  indentical  with,  the  relief  which  is  granted  in  bills 
which  are  technically  quia  timet. 

The  general  subject  of  receivers  is  one  which  has  assumed  not 

» 

*  Boyse  V.  Rossborough,  Kay,  71 ;  af-  fendants  in  a  suit  to  perpetuate  testimony 

firmed  in  3  De  G.   M.  &  G.  817;    and,  as  to  the  two  wills.     The  court  declined 

on  appeal  to  the  House  of  Lords,  nomine  to  express  any  opinion  upon  the  question 

Colclough  v.  Boyse,  6  H.  L.  Cas.  1.  whether  or  not  such  a  bill  would  lie,  but 

>  Lovett  V,  Lovett,  3  K.  &  J.  1.     In  re  granted  the  prayer  of  the  committee. 

Tayleur,  L.  R.,  6  Ch.  App.  4]  6,  was  a  *  See  ante\  p.  427. 

somewhat  curious  application.     The  com-  <  Doe  v.  Doe,  87  N.  Hamp.  268 ;  Kim- 

mittee  of  a  wealthy  lunatic,   who  had  berley  v.  Fox,  27  Conn.  807 ;  Manson  v. 

made  two  wills  before  he  was  found  a  Muson,  28  Id.  582;  Eldridge  v.  Smith, 

lunatic,  asked  for  leave  to  pay  out  of  the  84  Verm.  484 ;  Story's  Eq.  Jurisp.,  J  700. 
estate  the  costs  of  the  plaintiffs  and  de- 
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a  little  importance  during  the  past  few  years ;  and  the  necessity 
for  such  a  preventive  remedy  has  not  only  led  to  the  frequent 
interposition  of  courts  of  chancery,  but  has  also  induced  legisla- 
tion in  very  many  States  of  the  Union,  by  which  the  same  object 
is  attained  through  the  medium  of  statutory  forms.  Even,  how- 
ever, in  those  States  where  such  statutes  exist,  the  principles  of 
the  court  of  chancery  in  relation  to  receivers  are  looked  to  for 
guidance ;  and  hence  it  will  be  proper  to  give  an  outline  (which 
must  necessarily  be  a  brief  one)  of  these  principles,  and  a  few 
illustrations  of  the  manner  in  which  they  are  applied. 

A  receiver  is  an  indifferent  person  between  the  parties  ap- 
pointed by  the  court  to  Qpllect  and  receive  the  rents,  issues,  and 
profits  of  land,  or  the  produce  of  personal  estate,  or  other  things 
which  it  does  not  seem  reasonable  to  the  court  that  either  party 
should  do  ;  or  where  a  party  is  incompetent  to  do  so,  as  in  the  case 
of  an  infant.^  The  remedy  of  the  appointment  of  a  receiver  is 
one  of  the  very  oldest  in  the  court  of  chancery  ;^  it  has  been 
assumed  for  the  advancement  of  justice,  and  is  founded  on  the 
inadequacy  of  the  remedy  to  be  obtained  in  the  courts  of  ordi- 
nary jurisdiction.' 

577.  As  a  general  rule  the  appointment  of  a  receiver  is  a  matter 
which  rests  in  the  discretion  of  the  court  ;*  but  this  discretion  is 
sometimes  the  subject  of  error;*  and  is  always  exercised  under 
certain  well-established  rules.  These  rules  were  stated  in  Blond- 
heim  v.  Moore  (a  leading  authority  in  this  country),  to  be  (1)  that 
the  power  of  appointment  is  a  delicate  one,  and  is  to  be  exercised 
with  great  circumspection ;  (2)  that  it  must  appear  that  the 
claimant  has  a  title  to  the  property,  and  the  court  must  be  satis- 
fied by  aflidavit  that  a  receiver  is  necessary  to  preserve  the  pro- 


»  Dan.  Ch.  Prao.  1552;  Kerr  on  Re- 
ceivers, 2  (Ist  Am.  ed.).  See,  also, 
Booth  i;.  Clark,  17  Howard,  831;  Lotti- 
mer  v.  Lord,  4  E.  D.  Smith,  183  ;  Libbj  v, 
Rosekrans,  55  Barb.  202 ;  Baker  v.  Bac- 
kus, 32  ni.  79;  Beverley  v.  Brooke,  4 
Grat.  208. 

«  Per  Vice-chancellor  Sir  G.  M.  Oif- 
fard,  in  Hopkins  v.  Canal  Proprietors,  L. 
R.  6  £q.  447.  See,  also,  1  Spence  Eq. 
673,  note  f ;  and  Id.  878. 


8  Kerr  on  Receivers,  1. 

«  Owen  V.  Homan,  4  H.  L.  Cas.  1082  ; 
Eerr  on  Receivers,  8  (Ist  Am.  ed.),  and 
notes. 

*  See  Milwaukee  Railroad  Co.  v.  Soul- 
ier, 2  Wallace,  521,  where  an  order  of  the 
Circuit  Court  refusing  to  discharge  a  re- 
ceiver was,  under  the  circumstances,  held 
to  be  error,  and  was  reversed  in  the  Su- 
preme Court. 
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perty  ;  (3)  that  the  court  never  appoints  a  receiver  merely  be- 
cause the  measure  can  do  no  harm ;  (4)  that  fraud  or  imminent 
danger,  if  the  intermediate  possession  should  not  be  taken  by  the 
court,  must  be  clearly  proved ;  and  (5)  that  unless  the  necessity 
be  of  the  most  stringent  character,  the  court  will  not  appoint 
a  receiver  until  the  defendant  is  first  heard  in  response  to  the 
application.^ 

The  conduct  of  the  party  who  applies  for  a  receiver  is  also  the 
subject  of  scrutiny,  and  unless  that  conduct  is  free  from  blame  a 
receiver  will  be  refused.^  Moreover,  parties  who  have  acquiesced 
in  property  being  enjoyed  against  their  own  alleged  rights,  can- 
not come  into  the  court  for  a  receiver.^ 

578.  The  cases  in  which  a  receiver  may  be  appointed  are 
numerous.  Thus,  the  appointment  may  be  made  either  because 
of  the  incapacity  of  the  holder  of  the  legal  title  ;  or  because  of 
the  untrustworthiness  of  such  holder;  or  because  of  disputes 
between  legal  owners;  or  because  equitable  rights  might  be  en- 
dangered by  leaving  the  property  in  the  hands  of  the  holder  of 
the  legal  title  ;  or  because  the  rights  of  remainder- men  or  rever- 
sioners might  be  endangered. 

Of  the  first  head  the  case  of  infants  is  an  example.  The  court 
will  interfere  for  the  protection  of  infants ;  and  will  protect 
their  estate  even  as  against  the  legal  guardian.* 

Of  the  second  head,  illustrations  will  be  found  in  those  cases  in 
which  property  is  taken  out  of  the  hands  of  executors  or  trustees, 
and  placed  in  the  custody  of  receivers.  In  such  cases  the  court 
will  not  act  upon  slight  grounds,  but  upon  a  proper  case  being 
made  out,  as  where  misconduct,  waste,  or  improper  disposition 
of  trust  assets  can  be  shown,  there  is  a  case  for  a  receiver.* 

«  Blondheim  v,  Moore,  11  Maryl.  364.  2  See  Baxter  v.  West,  28  L.  J.  Ch.  169. 

See,  also,  Voshell  v.  Hynson,  26  Maryl.  83;  »  See   Tibbals  v.  Sargent,  1    McCart. 

TomlinsoD  v.  Ward,  2  Conn.  391 ;  Orphan  449. 

Asylum  v.  McCartee,  Hopkins,  429 ;  Mays  *  Butler  v.  Freeman,  Amb.  803 ;  Beau- 
ts. Rose,  1  Freem.  (Ch.)  703;  Ladd  ».  fort  (Duke  oO  v,  Berty,  1  P.  Wms.  704; 
Harvey,  1  Foster,  614 ;  Maynard  v.  Rice  v.  Tonnele,  4  Sandf.  (Ch.)  668 ; 
Rally,  2  Nevada,  313  ;  Crawford  v.  Ross,  Kerr  on  Receivers,  16  {Ist  Am.  ed.). 
39  Georgia,  44;  Whitworth  v.  Whyddon,  «  Beverley  v.  Brooke,  4  Grattan,  208; 
2  Mac.  &  G.  66 ;  Evans  v.  Coventry,  6  De  Liddell's  Exrs.  v.  Starr,  4  C.  E.  Green, 
G.  M.  &  G.  917;  Cupit  v,  Jackson,  18  163;  Anon.,  12  Ves.  4;  Evans  v.  Coventry, 
Price,  734 ;  Kerr  on  Receivers,  9  (Ist  Am.  6  De  G.  M.  &  G.  918 ;  Kerr  on  Receivers, 
ed.).  17  et  seq,  (1st  Am.  ed.). 
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Again;  receivers  may  be  appointed  because  of  disputes  be- 
tween holders  of  legal  titles,  whether  the  dispute  is  as  to  who  is 
really  the  holder  of  the  legal  title,  or  as  to  which  of  two  legal 
holders  shall  be  entitled  to  the  custody  of  the  property.  Thus 
where  there  is  a  dispute  as  to  the  right  of  probate  or  of  adminis- 
tration, a  receiver  will,  in  a  proper  case,  be  appointed.^  It  must, 
however,  be  remembered  that  such  appointments  are  only  made 
in  obedience  to  the  general  rules  already  stated ;  and  that  the 
court  will  not  interfere  unless  there  is  proof  that  the  legal  title 
is  in  danger  of  being  abused.^ 

An  illustration  of  the  necessity  for  the  appointment  of  a 
receiver  as  between  two  holders  of  the  legal  title,  occurs  in  the 
case  of  partners.  Where  there  is  a  violation  of  partnership 
rights  by  which  an  improper  or  fraudulent  disposition  of  part- 
nership property  may  be  effected,  a  receiver  will  be  appointed ; 
but  the  jurisdiction  in  such  cases  is  an  extremely  delicate  one, 
and  should  not  be  exercised  except  in  such  cases  of  misconduct 
as  would  justify  a  decree  for  a  dissolution ;  and  even  where  a 
dissolution  is  contemplated  by  the  decree  and  there  is  a  disagree- 
ment among  the  partners,  it  is  not  in  all  cases  proper  to  appoint 
a  receiver.^ 

Receivers  will  be  appointed  when  equitable  rights  are  in  dan- 
ger of  being  inj ured  by  a  holder  of  the  legal  title.  Thus  a  receiver 
may  be  appointed  on  the  application  of  an  equitable  mortgagee, 
in  a  foreclosure  suit  or  other  suit  for  enforcing  his  security  against 
the  mortgagor  in  possession  having  the  legal  estate.*  And  so 
also  in  carrying  out  equitable  remedies  it  is  sometimes  necessary 
to  appoint  a  receiver ;  as  (for  example)  in  the  case  of  creditors' 
bills,  or  other  means  by  which  the  rights  of  judgment  creditors 

•  King  V.  King,  6  Ves.  172;   Devey  v.  See  upon  the  subject  of  the  appointment 

Thornton,  9  Hare,  229;  Hitchin  v.  Birks,  of  receivers  in  partnership  cases,  Gowan 

L.  R.  lOEq.  471 ;  Rutherford  v.  Douglass,  v.  JeflFries,  2  Ashmead,  304;  Holden  v. 

1  Sra   &  Stu.  Ill,  n. ;  Ball  v.  Oliver,  2  V .  McMakin,  1  Pars.  Eq.  Gas.  270;  William- 

&  B   96 ;  Rachel  Colvin's  Case,  3  Maryl.  son  v.  Wilson,  1  Bland,  418 ;  Randall  v. 

Ch.  Dec.  279.  Morrell,  2   C.  E.  Green,  346 ;  Sloan   «. 

2  Dewey   v.    Thornton,  9   Hare,    229;  Moore,   1  Wright   (Pa.),   217;  Kerr   on 
Kitchen   v.   Birks,    L.    R.    10  Eq.  471;  Receivers,  81  (1st  Am.  ed.). 
Schlecht's  Appeal,  lOP.  P.  Sm.  172.  «  Reid   v.  Middleton,   T.    &   R.    255; 

3  Slemmer's  Appeal,  8  P.  F.  Sm.  168.  Kerr  on  Receivers,  49  (1st  Am.  ed.). 
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against  property  which  cannot  be  reached  at  law,  is  sought  to  be 
enforced.* 

The  holder  of  an  estate  in  remainder  may  also  apply  for  a 
receiver  in  consequence  of  the  misconduct  of  the  holder  of  the 
particular  estate.^ 

Other  cases  in  which  receivers  are  appointed  and  which  fall 
within  the  general  principles  already  stated,  are  those  between 
debtor  and  creditor,*  in  the  case  of  public  companies  ;*  between 
vendor  and  purchaser  f  between  covenantor  and  covenantee  ;*  in 
cases  of  bankruptcy  f  in  cases  of  lunacy  f  of  tenants  in  common  f 
and  in  the  case  of  parties  in  possession  of  real  estate  under  a 
legal  title.  *« 

579.  A  receiver  is  an  officer  of  the  court,  and  his  possession  is 
that  of  the  court.  The  effect  of  his  appointment  is  to  remove 
the  parties  to  the  suit  from  the  possession  of  the  property ;  but 
at  the  same  time,  the  right  to  the  property  is  in  no  way  affected 
by  such  appointment,  and  the  receiver  merely  holds  the  property 
as  a  custodian,  and  for  the  benefit  of  him  who  may  be  ulti- 
mately entitled  to  it.  The  possession  of  the  receiver  will  be  pro- 
tected from  interference  by  third  persons ;  and  the  court  will  not 
permit  this  possession  to  be  disturbed  even  by  judicial  process.** 

580.  A  receiver  is  as  a  general  rule  a  mere  custodian,  and  has 
no  powers  except  those  expressly  conferred  upon  him  by  the  order 
of  his  appointment,  or  by  special  directions  of  the  court  from  time 
to  time.  His  general  duty  may  be  said  to  be  to  take  possession 
of  the  estate  in  the  room  and  place  of  the  owner  thereof;  and 
under  the  supervision  of  the  court,  so  to  manage  the  property  as 
to  preserve  the  same,  and  (if  possible)  to  make  it  profitable  for 
those  who  may  ultimately  be  declared  the  owners  thereof.  The 
powers  of  a  receiver  are  limited.  All  his  actions  are  under  the 
immediate  control  of  the  court ;  and  in  order  to  a  safe  custody  of 
the  estate  he  must  constantly  apply  to  the  court  for  its  advice 
and  sanction.*^ 

»  See  Osborn  v.  Heyer,  2  Paige,  C.  R.  »  Id.  79-80. 

342 ;  Kerr  on  Receivers,  51,  68  (Ist  Am.  t  fd.  102-104. 

ed.).  8  Id.  106-106. 

a  Kerr  on  Receivers,  81  (Ist  Am.  ed.).  •  Id.  106-111. 

»  Id.  61-61.  »  Id.  111-118. 

*  Id.  62-76.  "  See  Kerr  on  Receivers,  chap.  vi. 

•  Id.  76-79.  **  Kerr  on  Receivers,  chap.  vii. 
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581.  The  writ  of  Ne  Exeat  Begno  is  an  equitable  remedy  in  the 
nature  of  bail  at  common  law.  It  was  originally  a  high  pre- 
rogative writ,  and  is  supposed  to  have  been  introduced  originally 
9ome  time  between  the  reign  of  John  and  that  of  Edward  I. ; 
and  it  was  issued  only  when  the  government  deemed  it  expe- 
dient, as  a  matter  of  State  policy,  to  restrain  some  one  from 
departing  from  the  kingdom.  As  early  as  the  reign  of  Queen 
Elizabeth,  however,  the  practice  grew  up  of  using  the  writ  as  a 
purely  civil  remedy,  and  for  the  purpose  of  enforcing  equitable 
rights.  This  is  the  only  use  which  is  made  of  it  in  this  country, 
where  it  is  treated  not  as  a  prerogative  writ,  but  as  an  ordinary 
process  which  issues  as  of  right,  in  cases  in  which  it  is  properly 
grantable.*  This  remedy  has  accordingly  been  made  use  of  in 
many  States  from  the  early  colonial  periods  down  to  the  present 
time;^  and  in  some  States  the  jurisdiction  to  issue  such  writs  is 
expressly  conferred  by  statute.^ 

The  remedy  is  of  a  very  useful  character,  and  sometimes  of 
great  practical  importance.  Thus,  to  take  a  modern  case  by 
way  of  illustration,  in  MacDonough  v,  Gaynor,*  the  complain- 
ants and  defendants  were  engaged  in  partnership  in  New  Jersey 
in  the  construction  of  a  railroad,  and  a  bill  was  filed  for  an 
account.  The  defendants  resided  in  Pennsylvania;  and  it  was 
shown  by  affidavit  that  they  were  only  temporarily  in  New 
Jersey,  and  intended  returning  to  the  former  State  in  a  very 
short  time.  Upon  this  state  of  facts  the  writ  of  ne  exeat  was 
issued,  the  defendants  to  be  released  upon  giving  bond  to  answer 
and  abide  the  decree  of  the  court. 

From  the  authorities  upon  the  subject  of  writs  of  ne  exeat  both 
in  England  and  in  this  country,  it  has  been  considered  that  as  a 
general  rule  the  writ  will  be  issued  only  in  the  case  of  equitable 
debts  and  claims,  but  that  to  this  rule  there  are  two  exceptions, 

»  story's  Eq.  Jnrisp.,  §  1469.  Bushnell,  16  Barb.  399 ;  Breck  v.  Smith, 

s  See  Rawle's  Essay  on  Equity  in  Penn-  64  Id.  212;   DraDsfield  v.  Dransfield,  6 

eylYania,  40  et  seq. ;  and  the  Registrar's  Philada.  143 ;  McDonoagh  v,  Gaynor,  8 

Book  of  Keith's  Court  of  Chancery,  in  the  C.  £.   Green,   249;   Dean  v.  Smith,    23 

Appendix.     See,   also,  Rice  v.   Hale,  5  Wise.  483 ;  Dan.  Ch.  Prao.  (by  Perkins) 

Cush.  242 ;  SAmuel  v,  Wiley,  60  N.  Hamp.  1800. 

863 ;  Porter  v.  Spencer,  2  Johns.  Ch.  169 ;  s  gee  ante,  Introduction. 

Gibert  v.  Colt,  1  Hopk.  499 ;  Bushnell  v,  «  8  C.  £.  Green,  249. 
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viz.,  first,  in  the  case  of  alimony  decreed  to  a  wife,  which  will  be 
enforced  against  her  husband  by  a  writ  of  ne  exeat  if  he  is  about 
to  quit  the  State  ;^  and  secondly,  in  certain  cases  of  account, 
which  are,  however,  after  all,  of  equitable  cognisance,  and 
therefore  do  not  properly  constitute  an  exception  to  the  general 
rule. 

582.  The  writ  of  Supplicavit  was  a  writ  in  the  nature  of  pro- 
cess at  common  law  to  find  sureties  of  the  pea^e.  "It  was 
granted,"  says  Lord  Chief  Baron  Gilbert,  "  upon  complaint  and 
oath  made  of  the  party,  where  any  suitor  of  the  court  is  abused 
and  stands  in  danger  of  his  life,  or  is  threatened  with  death  by 
another  suitor."^ 

This  writ  has  gone  almost  completely  out  of  use,  as  the  same 
end  is  now  fully  attained  by  proceedings  at  common  law,  by 
which  security  for  breach  of  the  peace  is  exacted.  No  case  in 
which  this  writ  has  been  granted  appears  to  exist  in  the  United 
States.  Chancellor  Kent,  in  Codd  v.  Codd,^  refused  the  writ,  and 
doubted  whether  it  ought  now  to  be  granted  in  chancery  as  the 
remedy  in  law  is  complete;  and  although  it  is  said  by  Mr. 
Justice  Story,  in  his  Commentaries  on  Equity  Jurisprudence,  that 
"  it  is  difficult  upon  the  authorities  to  maintain  the  doubt,"^  yet 
the  opinion  of  Chancellor  Kent  seems  to  have  been  adopted  in 
a  modern  case  by  the  Supreme  Court  of  Massachusetts.  The 
case  referred  to  is  Adams  v.  Adams,*  decided  in  1868,  where  a 
married  woman  applied  for  the  writ  of  supplicavit  in  order  to 
obtain  maintenance  from  her  husband,  by  whom  (it  was  alleged) 
she  was  cruelly  treated.  The  application  was  refused,  partly  on 
the  ground  that  a  decree  for  alimony  was  only  incidental  to  the 
relief  aflforded  by  a  writ  of  supplicavit^  and  could  not  therefore 
be  made  the  main  object  of  the  writ,  and  partly,  also,  because 
the  complainant  had  a  complete  remedy  at  law.^ 

i  Denton  v.  Denton,  1  Johns.  Ch.  864.  proceedings  in    diyorce ;   but  the  court 

8  Gilbert's  Forum.  Rom.  202,  203.  said,  with  no  little  force,  that  it  could 

s  2  Johns.  Ch.  141.  hardly  be  contended  that  a  bill  in  equity 

«  Story's  Eq.  Jurisp.,  J  1476,  note.  on  an  ordinary  tort  (for  example)  could 

6  100  Mass.  265.  be  supported   simply  because  the  eom- 

s  One  of  the  grounds  of  the  application  plainant  was  conscientiously  opposed  to 

in  this  case  was  that  the  complainant  had  bringing  a  common  law  action. 

conscientious  scruples  agninst  instituting 
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[The  References  are  to  the  Sections.] 

ABROAD,  COMMISSIONS  TO  EXAMINE  WITNESSES,  567. 

ACCIDENT,  23,  174-183. 
definition  of,  174. 

limitations  upon  the  relief  afforded  in  equity  in  cases  of,  175. 
when  relief  will  be  afforded  in  cases  of,  176. 
lost  instruments,  177. 
penalties,  178. 
liquidated  damages,  179. 
agreements  for  reduction  of  debt,  180. 
forfeitures,  181. 

defective  execution  of  powers,  182. 
miscellaneous  cases  of,  183. 


ACCOUNT,  32,  479-486. 

general  nature  of  the  right  to  an,  479. 

bill  for  an,  480. 

inadequacy  of  common  law  remedies  in  cases  of,  481. 

origin  of  remedy  in  equity  by  a  bill  for  an,  482. 

limitations  upon  this  remedy,  483. 

extent  of  this  remedy,  484. 

plea  of  stated  account,  485. 

leave  to  surcharge  and  falsify,  486. 

in  cases  of  dower,  498. 

ACCOUNTS  OF  TRUSTEES,  148. 

ACCUMULATIONS,  133. 

ACQUIESCENCE  IN  FRAUD,  259. 

ACTIONS  ON  THE  CASE,  ORIGIN  OF,  7. 

ACTIVE  TRUSTS,  20,  54. 

ACTUAL  FRAUD.     [See  Fkatjd],  206. 
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ACTUAL  NOTICE,  268. 

ADJUSTMENT,  .27,  326-850.    See  Setoff;    Contkibution  ;   Exonera- 
tion ;  Subrogation  ;  Marshallino. 

ADMINISTRATION  SUITS,  23,  528. 

ADMINISTRATION  SUITS,  NATURE  OF,  528. 
not  of  great  importance  in  this  country,  629. 
general  course  of  proceeding  in,  530. 
doctrine  of  equitable  assets  in,  531-534. 

of  performance  in,  535-537. 

of  satisfaction  in,  538-540. 

ADVANCEMENTS,  84. 

ADVANCES,  MORTGAGE  TO  SECURE,  159. 

uSQ  UITA8,  CAN  BE  DEFINED  ONLY  HISTORICALLY,  1,  rwU. 

AFTER-ACQUIRED  LANDS,  ELECTION  IN  CASES  OF,  292. 

AGENTS,  BILLS  FOR  ACCOUNT  BY  AND  AGAINST,  484. 
representations  by,  218. 
stand  in  a  fiduciary  relation  to  their  principals,  237. 

ALABAMA,  COURTS  OF  CHANCERY  IN,  15,  note. 

ALIENATION  OF  NEGOTIABLE    SECURITIES,   INJUNCTIONS  IN 
CASES  OF,  459. 
pending  litigation,  injunctions  in  cases  of,  460. 

ALIENS,  TRUSTS  FOR  BENEFIT  OF,  60. 

doctrine  of  conversion  applied  for  benefit  of,  814. 

ANNUITIES,  ASSIGNABLE  AT  COMMON  LAW,  163. 

ANTICIPATION,  RESTRAINTS  ON,  104. 

APPLICATION  OF  PURCHASE-MONEY,  277. 
doctrine  abolished  in  England,  278. 
of  little  importance  in  the  United  States,  279. 

ARKANSAS,  EQUITABLE  JURISDICTION  OF  THE  COURTS  IN,  15, 

rwte. 

ASSETS,  EQUITABLE.    See  Equitable  Assets. 
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ASSIGNMENTS,  23,  1C2-173. 

o{  chases  in  action,  common  law  rule  as  to,  162. 
exceptions  to  common  law  rule  as  to,  163. 
allowed  in  equity,  164. 
of  future  property,  165. 
exceptions  to  equitable  rule  as  to,  166. 
requisites  to,  167. 
notice  of,  when  necessary,  168. 
to  whom  given,  168. 

authorities  in  United  States  as  to  notice  of  conflicting,  169. 
efiect  of  equitable,  170. 

subject  to  equities  between  original  parties,  170. 
whether  subject  to  equities  of  third  parties,  171. 
rights  of  action  of  assignee  at  law,  172. 

in  equity,  172. 
of  liability  to  be  sued,  173. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS,  68. 

ASSURANCE,    SPECIFIC    PERFORMANCE    OF    COVENANTS   FOR 
FURTHER,  867. 

ATTORNEY  AND    CLIENT.    See    Solicitor   and    Client,  and   Dis- 
covery. 

AUCTION,  PUFFING  AT,  209. 

fraud  on  owner  of  property  sold  at,  210. 

BANKRUPT  ACT,  EFFECT  OF  ON  PARTTNERSHIP  AND  SEPARATE 
DEBTS,  519. 

BANKRUPTCY,  MARSHALLING  APPLIED  IN  CASES  OF,  343. 
injunctions  in  aid  of  proceedings  in,  423. 

BILLS  OF  EXCHANGE,  LIENS  BY,  351. 

BILLS  OF  INTERPLEADER.     [See  Interpleader],  419  to  422. 

BILLS  OF  LADING,  ASSIGNMENT  BY,  165. 

BILLS  OF  PEACE,  415-418. 

assertion  of  a  common  right,  415,  416,  417. 
vexatious  litigation  of  same  claim,  418. 

BILLS  TO  ESTABLISH  WILLS,  574. 
to  perpetuate  testimony,  573. 
to  remove  a  cloud  from  title,  575. 

33 
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BONA  FIDE  PURCHASER,  25,  171. 
plea  of,  275. 
can  be  used  by  the  holder  of  equitable  title,  276. 

BOND,  DEFENCE  OF,  IN  CASES  OF  FRAUD,  260. 

lost,  177. 

BOUNDARIES,  JURISDICTION  OF  EQUITY  IN  CASES  OF   CONFU 
8I0N  OF,  32,  503. 

BREACH  OF  TRUST,  REMEDIES  FOR,  147. 

CALENDAR,  CHANCERY,  CASES  FROM,  8. 

CANCELLATION,  31,  473-475. 

as  applied  in  rescission  of  voidable  contracts,  473. 
independent  of  rescission,  474. 

CASE,  ORIGIN  OF  ACTIONS  ON  THE,  7. 

* 

CHANCELLOR,  POSITION  OF,  6. 

origin  of  his  extraordinary  jurisdiction,  7. 
was  secretary  of  king,  6. 
probably  secretary  of  council,  6. 

CHANCERY,  HIGH  COURT  OF,  RISE  AND  PROGRESS  OF,  1-13. 
ordinary  jurisdiction  of,  7,  note, 
courts  of,  abolished  in  some  of  the  States,  14. 
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CHANCERY  CALENDAR,  CASES  FROM,  8. 

CHARITIES,  TRUSTS  FOR,  20,  116-134. 
classification  of,  120. 
for  eleemosynary  purposes,  120. 
for  educational  purposes,  121. 
for  religious  purposes,  122. 
for  public  purposes,.  123. 
definition  of,  124. 
resulting  trusts  in  cases  of,  89,  132. 

CHARITABLE  USES,  NATURE  OF,  116. 
importance  of,  117. 
origin  of,  118. 

statute  of  Elizabeth  as  to,  119. 
characteristics  of,  125. 

CHATTELS,  SPECIFIC  DELIVERY  OF,  368. 

CHIEF  JUSTICIARY,  5L 


INDEX.  515 

C HOSES  IN  ACTION,  ASSIGNMENT  OF,  22. 
not  assignable  at  common  law,  162. 
exceptions,  163. 

CLOUD  ON  TITLE,  BILLS  TO  REMOVE,  575. 

COMMISSIONS  TO  EXAMINE  WITNESSES  ABROAD,  35,  367. 

COMMITTEE  OF  LUNATIC,  APPOINTMENT  AND  POWERS  OF,  555. 

COMMON  INJUNCTION,  405. 

COMMON  PLEAS,  4. 

COMPENSATION,  SPECIFIC  PERFORMANCE  WITH,  388. 
Sir  Hugh  Caims's  Act,  395. 

none  in  equity  except  as  incidental  to  other  relief,  476. 
Sir  Hugh  Cairns' s  Act,  477. 
no  uniform  rule  in  the  United  States,  478. 
of  trustees,  144. 

CONCURRENT  JURISDICTION  OF  EQUITY  IN  CASES  OF  FRAUD, 
200. 

CONDITIONAL    SALES,    DISTINCTION   BETWEEN,    AND    MORT- 
GAGES, 154. 

CONFIDENTIAL      COMMUNICATIONS,      DISCLOSURE      OF,      RE- 
STRAINED BY  INJUNCTION,  427,  563. 
will  be  protected  though  no  litigation  is  in  coi^Hpplation,  563. 

though  made  to  unprofessional  advisers  i^nth  reference  to  litigation, 
563. 

CONFIRMATION  OF  FRAUDULENT  TRANSACTIONS,  259. 

CONFUSION    OF    BOUNDARIES,   JURISDICTION    OF    EQUITY    IN 
CASES  OF,  32,  303. 

CONNECTICUT,  EQUITABLE  JURISDICTION  OF  THE  COURTS  IN, 
15,  Twte. 

CONSIDERATION,  INADEQUACY  OF,  219. 

what,  necessary  in  cases  of  specific  performance,  372. 
valuable,  372. 
meritorious,  373. 

CONSIMILI  CASU,  WRITS  IN,  8. 


'  -II  iinir'iltfM 


516  INDEX. 

CONSTITUTION  OF  THE  UNITED  STATES,  PROVISIONS  OF,  AS 
TO  EQUITABLE  JURISDICTION,  13. 

CONSTRUCTIVE  TRUSTS,  20,  91-95. 

trustee  cannot  acquire  rights  antagonistic  to  cestui  qui  trust,  92. 

extent  of  this  rule,  93. 
trustee  cannot  buy  at  his  own  sale,  94. 
other  constructive  trusts,  95. 
may  arise  under  contracts,  95. 
do  not  fall  under  the  statute  of  frauds,  95. 

CONTRACTS.  BETWEEN  HUSBAND  AND  WIFE,  114. 
for  separation,  115. 

CONTRIBUTION,  27,  338-330. 

most  frequent  in  case  of  sureties,  328. 

none  at  law  originally,  329. 

general  rules  as  to,  330. 

between  realty  and  personalty  in  decedents'  estates,  349. 

COPYRIGHT,  INJUNCTIONS  IN  CASES  OF,  450-452. 
none  at  common  law  after  publication,  450. 
in  this  country  depends  on  Acts  of  Congress,  451. 
piracy,  452. 
none  in  immoral  publications,  453. 

CORPORATIONS,    INJUNCTIONS    TO    RESTRAIN    DESTRUCTIVE 
TRESPASS  BY,  437. 
nuisance  by,  443. 
jurisdiction  of  equity  Qj|fr,  by  injunction,  465. 

CORRECTION.    See  Repokmation. 

COUNCILS  OF  THE  KING,  3. 

COUNTY  COURTS  IN  ENGLAND,  4,  5. 

COURT  OF  CHANCERY,  ORDINARY  JURISDICTION  OF,  7,  note. 
rise  and  progress  of,  1-12. 

CONVERSION,  307-321. 

general  nature  and  extent  of  the  doctrine  of,  307. 

may  take  place  either  under  a  trust  or  under  a  contract,  309. 

what  language  is  necessary  to  elffect  a,  310. 

in  what  ways  a  trust  for,  may  be  imperative,  311. 

question  one  of  intention,  312. 

contract  to  work  a,  must  be  binding,  313. 

general  results  of,  314. 
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CONVERSION— Co7ij!mM^(^. 
qualifications,  314. 
failure  of  purposes  of,  315. 
resulting  trust,  315. 
"out  and  out,"  317. 

doctrine  in  the  United  States  on  this  subject,  318. 
under  instruments  inter  vivos,  319. 
time  from  which  it  takes  place,  320. 
under  optional  contracts,  321. 

CONVERSION  AS  APPLIED  TO  PARTNERSHIP  REAL  ESTATE,  511. 
rule  in  England,  511. 

in  the  United  States,  512. 
qualifications  of  the  rule  as  to,  513. 

COVENANTS  FOR  FURTHER  ASSURANCE,   SPECIFIC  PERFORM- 
ANCE OF,  367. 

COVENANTS,  SPECIFIC  PERFORMANCE  OF  NEGATIVE,  398. 
injunctions  in  cases  of  breach  of,  461. 
instances  in  which  injunctions  have  been  issued,  463. 
negative  quality  imported  into  affirmative,  464. 
no  interference  quia  timet  in  certain  cases  of,  572. 

CREDITORS  BILLS,  33,  525-528. 
are  of  two  classes,  525. 
against  a  debtor  during  lifetime,  526. 
supply  the  deficiencies  in  common  law  executions,  527. 
in  the  nature  of  an  equitable  levy,  527. 
of  the  second  class.     [See  Administration  Suits],  528. 

CREDITORS,  FRAUD  ON.    [See  Fraud],  240-249. 

CRIME,  DISCOVERY  AS  TO,  NOT  COMPELLABLE,  562. 

CURIA  REGIS,  4. 
meaning  of,  3. 
applications  to,  7. 

CT  PRE8,  DOCTRINE,  126. 
Jackson  v.  Phillips,  127. 
in  England,  128. 
in  the  United  States,  130. 

DAMAGES.    See  Compensation  ;  Liquidated  Damages. 
BE  BENE  ESSE,  BILLS  TO  TAKE  TESTIMONY,  35,  567. 
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DEBTS,  ASSETS  FOR  PAYMENT  OF,  AT  COMMON  LAW,  532. 
in  equity,  533. 

DECEDENTS^  ESTATES,   APPLICATION  OF    THE  DOCTRINE  OF 
MARSHALLING  TO,  345. 
order  in  which  assets  of,  are  applied  to  the  payment  of  debts,  846. 

DECLARE  FUTURE  RIGHTS,  BILL  MERELY  TO,  WILL  NOT  LIE, 
571. 

DEEDS,  DEPOSIT  OF,  857. 

DEFINITION  OF  EQUITY,  1. 

DELAY,  203,  259,  260. 

DELAWARE,  COURT  OF  CHANCERY  IN,  15,  note. 

DEPOSIT  OF  TITLE  DEEDS,  MORTGAGE  BY,  357. 

DESTRUCTIVE  TRESPASS,  433-437. 

DILIGENCE  IN  CASES  OF  SPECIFIC  PERFORMANCE,  392. 
in  cases  of  fraud,  203,  259,  260. 

DIRECTORS  OF  COMPANIES,  238,  238,  note  1. 
DISABILITIES  OF  TRUSTEES,  94,  143. 

DISCOVERY,  35,  556-565. 

defects  in  common  law  as  to,  statutory  changes,  556. 

origin  and  nature  of  bills  of,  557. 

must  be  in  aid  of  legal  proceedings,  559. 

general  rights  of  complainant  in  bills  of,  560. 

in  bills  of,  defendant  need  not  answer  as  to  his  own  title,  561. 

or  as  to  evidence  thereof^  561, 
in  bills  of,  defendant  need  not  criminate  himself,  562. 
of  confidential  communications  cannot  be  compelled,  563. 
of  State  secrets,  cannot  be  compelled,  564. 
whether  in  bills  of,  courts  will  go  on  to  give  relief,  565. 

DISSOLUTION,  BILLS  FOR  PARTNERSHIP  ACCOUNT  NEED  NOT 
PRAY,  508. 
of  partnership,  causes  for,  509. 

DOCUMENTS,  RULES  AS  TO  PRODUCTION  OF,  566. 
DONATIO  MORTIS  CAUSA,  70. 
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1 
DOWER,  32,  494-502. 

nature  of\  494,  j 

remedy  by  bill  In  equity  for,  495.  1 

disadvantagee  of  proceeding  at  common  law,  496. 

advantages  of  procedure  in  equity,  497. 

account  of  mesne  profits,  498. 

multiplicity  of  suits  avoided,  499. 

out  of  equitable  estates,  500. 

manner  of  assigning,  502. 

DRUNKENNESS,  230. 

« 

DURESS,  230. 

EDUCATION  OF  INFANTS,  548. 

EDWARD  I.,  ORDINANCE  OF,  AS  TO  MATTERS  OF  GRACE,  7. 

ELECTION,  25,  295-306. 
definition  of,  295. 
express  and  implied,  296. 

distinction  between  the  two,  and  importance  thereof,  297. 
circumstances  under  which  the  doctrine  arises,  298. 
after-acquired  lands,  299. 
powers,  300. 

donor  must  give  property  of  his  own,  301. 
property  of  the  donee  must  be  also  given,  302. 
gifts  must  be  by  the  same  instrument,  303. 
manner  in  which  it  may  be  made,  304. 
consequence  of,  is  compensation,  not  forfeiture,  305. 

application  of  doctrine  of,  to  cases  of  creditors,  306.  ^ 

in  cases  of  re-conversion,  325. 

EQUALITY  IS  EQUITY,  41. 

EQUITABLE  ASSETS,  531-534. 

doctrine  of,  not  now  important,  531. 
origin  of,  532. 
Silk  tJ.  Prime,  533. 
Cook  t>.  Gregson,  534. 

EQUITABLE  ESTATES,  RULES  AS  TO  DEVOLUTION  OF,  60. 
exceptions,  62. 
alienation  of,  61. 
liability  of,  for  debts,  61. 

EQUITABLE  ESTOPPEL.     [See  Estoppel],  280-294. 

EQUITABLE  JURISDICTION,  GENERAL  OUTLINE  OF,  16,  19. 
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EQUITABLE  REMEDIES,  EXAMPLE,  19. 

EQUITABLE  RIGHTS,  EXAMPLE,  18. 

EQUITABLE  TITLES,  EXAMPLE,  17. 

EQUITABLE  WASTE,  434. 

EQUITY,  DEFINITION  OF,  1. 
follows  the  law,  38. 
importance  of  historical  view  of,  2. 

EQUITY  OF  REDEMPTION,  21,  150,  151. 
origin  of,  150. 
nature  of,  151. 

EQUITY  TO  A  SETTLEMENT,  109-113. 
how  enforced,  110. 
how  waived.  111. 
to  what  property  it  attaches,  112. 
against  whom  and  in  whose  fiivor,  113. 

ESTABLISH  WILLS,  BILLS  TO,  574. 

ESTOPPEL,  25,  280-294. 
definition  of,  280. 
difierent  kinds  of,  281. 
legal  estoppels  in  pais j  281. 
by  conduct,  or  equitable  estoppel,  282. 
by  assertion  of  untruth,  283. 
by  concealment  of  truth,  284. 

conduct  which  works  an,  must  be  external  to  the  transaction,  285. 
representations  between  party  alleging  estoppel  and  party  estopped,  286. 
and  third  party,  286. 

must  be  known  to  be  false,  by  party  making  them,  288. 

must  operate  to  deceive  the  party  to  whom  they  are  made,  289. 
intention  that  conduct  should  be  acted  on  must  exist,  290. 
must  be  actually  produced  by  the  conduct,  291. 
is  limited  to  representations  made,  292. 
in  cases  of  married  women  and  infants,  293. 
binds  parties  and  privies,  294. 

EVIDENCE,  ADMISSIBILITY  OF  PAROL  IN  CASES  OF  FRAUD,  258. 
of  reformation,  470. 

EXAMINATIONS  DE  BENE  ESSE,  35,  567. 

EXCHEQUER,  ORIGIN  OF  COURT  OF,  4. 
equitable  jurisdiction  of,  6,  note. 
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EXCLUSIVE  JURISDICTION  OF  EQUITY  IN  CASES  OF  FRAUD,  201. 

EXECUTED  TRUSTS,  20,  57. 

EXECUTIONS  AT  COMMON  LAW,  INEFFICIENCY  OF,  536. 

EXECUTORY  TRUSTS,  20,  57. 

EXONERATION,  27,  331-333, 

not  originally  enforceable  at  law,  331. 
in  estates  of  decedents,  347. 
of  general  personal  estate,  347. 
by  implication,  348. 

EX  PARTE  INJUNCTIONS,  400. 

EXPRESS  TRUSTS,  20,  63,  65. 

EXTRAORDINARY    JURISDICTION     OF    CHANCELLOR,    ORIGIN 
OF,  7. 
cases  in  which  it  was  exercised,  8. 
progress  of,  10. 

FAMILY  ARRANGEMENTS,  189. 

FATHER  AND  CHILD,  JURISDICTION  OF  EQUITY  IN  CASES  OF, 
546,  547. 
contracts  between,  235. 

FEDERAL  COURTS,  EQUITABLE  JURISDICTION  OF,  13. 

FEMES  00  VEBTE,    See  Married  Women. 

FIDEI  OOMMISSA,  NATURE  OF,  50. 

FIDUCIARY  RELATION,  FRAUD  PRESUMED  FROM,  236-239. 

FLORIDA,  EQUITABLE  JURISDICTION  OF    THE  COURTS  IN,  15, 
note, 

FORECLOSURE,  21, 156. 

FORFEITURES,  181. 

FRAUD,  24,  197-260. 

Lord  Hardwicke's  division  of,  24. 

importance  of  equitable  jurisdiction  in  cases  of,  197. 

general  nature  of  equitable  jurisdiction  in  cases  of,  197. 
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FRA.VT>— Continued. 

distinctions  between  relief  at  law  and  in  equity,  198. 

limitations  upon  equitable  jurisdiction,  199. 

in  obtaining  a  will,  199. 

concurrent  jurisdiction  of  equity  in  cases  of,  200. 

exclusive  jurisdiction  of  equity  in  cases  of,  201. 

transactions  tainted  with,  voidable,  not  void,  202. 

laches,  203. 

transaction  tainted  by,  must  be  adopted  or  set  aside  in  toto,  204. 

general  divisions  of  the  subject  of,  205. 

actual,  general  nature  of,  206. 

matters  of  opinion,  207. 

prospectuses  of  projected  companies,  208. 

puffing,  209. 

on  owner  of  property  sold  at  auction,  210. 

matters  of  intention,  211. 

of  law,  212. 

suppressio  veri^  213. 
knowledge  by  party  making  representations,  210. 
representation  must  be  relied  on,  215. 
material,  216. 

party  must  be  injured  by,  217. 

by  agent,  218. 
arising  from  intrinsic  nature  of  the  transaction,  219-229. 
inadequacy  of  consideration,  219. 
bargains  by  reversioners  and  expectant  heirs,  220. 
change  of  the  law  in  England,  221. 
usurious  contracts,  222. 
gambling  contracts,  223. 
subject  matter  of  contracts  when  void,  224. 
gifts  in  restraint  of  marriage,  225. 
conditions  in  restraint  of  marriage,  226. 

partial  restraint  of  marriage,  227. 

in  restraint  of  trade,  228. 
sales  of  public  offices,  229. 
presumed  from  relations  of  parties,  230-239. 
mental  disability,  230. 
drunkenness,  230. 
duress^  230. 

gifts  made  under  undue  influence,  231. 
contracts  made  under  undue  influence,  232. 
parties  between  whom  confidential  relations  exist,  233. 
guardian  and  ward,  234. 
parent  and  child,  235. 
solicitor  and  client,  236. 
trustee  and  cestui  qui  trusty  237. 
fiduciary  can  make  no  profit,  238. 
promoters  of  companies,  239, 
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YRAVD—Gontimed, 

third  parties  affected  by,  240-257. 

on  creditors,  240. 

Stat,  of  13  Elizabeth,  c.  5,  241. 

jurisdiction  of  equity  in  cases  under  the  statute,  242. 

conveyance  must  be  for  a  good  consideration,  243. 

and  bona  fide,  243. 
moral  obligations,  244. 
consideration  of  marriage,  244. 
voluntary  transfers,  245. 
conveyances  by  persons  indebted,  245. 

conveyances  of  property  which  could  not  be  reached  by  execution,  246. 
gifts  from  husband  to  wife,  247. 

parties  by  whom  fraudulent  conveyances  may  be  avoided,  248. 
secret  agreements  touching  composition  deeds,  249. 
upon  purchasers,  250. 

Stat.  27  Eliz.,  c.  4,  250. 

difference  between  English  and  American  rule,  251. 

statute  not  applicable  to  personal  property,  252. 
on  marital  rights,  253. 

ignorance  of  husband  as  to  existence  of  property  immaterial,  254. 

circumstances  which  constitute  fraud  on  marital  rights,  255. 
on  powers,  256. 

appointment  must  be  made  solely  to  carry  out  the  power,  257. 
admissibility  of  parol  evidence  in  cases  of,  258. 
confirmation  of  fraudulent  transaction,  259. 
release,  259. 
acquiescence,  259. 
laches,  260. 
bona  fide  purchaser,  260. 

FRAUDS,   STATUTE  OF,   EFFECT  OF    IN  CASES   OF    REFORMA- 
TION, 470. 
in  cases  of  trusts,  64. 
in  cases  of  specific  performance,  383. 

FUTURE  PROPERTY,  ASSIGNMENTS  OF,  105. 

GAMBLING  CONTRACTS,  222. 

GENERAL  AVERAGE,  334. 

GEORGIA,  EQUITABLE  JURISDICTION  OF  THE   COURTS   IN,  15, 

note, 

GIFTS  FROM  HUSBAND  TO  WIFE,  114. 
as  regards  creditors,  247. 
in  trust,  66. 
between  parties  in  fiduciary  relation,  231. 
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GRACE,  JURISDICTION  OF  THE  COUNCIL  IN  MATTERS  OF,  7. 

GUARDIAN  AND  WARD,  TRANSACTIONS  BETWEEN,  234. 

GUARDIANS. 

at  common  law  and  by  statute,  541. 
necessity  for  jurisdiction  of  equity  over,  542. 
appointment  and  removal  of,  546. 

GUARDIANSHIP,  A  FATHER'S  DUTY,  NOT  PRIYILEOE,  547. 

HEIRS,  BARGAINS  BY  EXPECTANT,  220. 

HUSBAND  AND  WIFE.    See  Married  Women. 

IDIOTS  AND  LUNATICS,  34,  551-555. 

nature  and  origin  of  equity  jurisdiction  over,  551. 
statutes  of  Edward  II.  as  to,  552. 

in  the  United  States,  553. 
method  of  procedure  in  cases  of,  554. 
appointment  and  powers  of  committee,  555. 

IGNORANCE  OF  LAW.    See  Mistake  ;  Fraud. 

ILLINOIS,  EQUITABLE  JURISDICTION  OF  THE   COURTS  IN,  15, 

note, 

IMPLIED  TRUSTS,  20,  78. 

of  two  kinds,  resulting  and  constructive  trusts,     [See  Resulting  Trusts  ; 
Constructive  Trusts],  78. 

INADEQUACY  OF  CONSIDERATION,  219. 

INFANTS,  JURISDICTION  OF  CHANCERY  OVER,  34,  541-550. 
guardianship  of,  at  common  law,  541. 
necessity  for  jurisdiction  of  chancellor  over,  542. 
made  wards  of  court,  543. 
to  be  wards  of  court,  must  have  property,  544. 
proceedings  in  cases  of,  may  be  by  petition,  545. 
appointment  and  removal  of  guardians  of,  546. 
custody  of,  546. 

guardianship  of,  a  father's  duty^  not  privilege^  547. 
education  of,  548. 
management  of  estate  of,  549. 
marriage  of,  550. 
when  bound  by  estoppel,  298. 

INFRINGEMENT  OF  COPYRIGHT.    See  Copyright. 

of  patent-right.    See  Patent-Right.  I 
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INJUNCTIONS,  30,  399-465. 
definition  of,  399. 
mandatory  and  prohibitory,  400. 
mandatory,  400. 
prohibitory,  401. 

character  of  equitable  remedy  by,  402. 
classification  of,  403. 
interlocutory  and  perpetual,  403. 
ex  parte  or  at  the  hearing,  404. 
common  or  special,  405. 

to  restrain  proceedings  at  law.     [See  Injunctions  to  Restrain  Pro- 
ceedings AT  Law],  407-414. 
bills  of  peace.     [See  Bills  of  Peace],  415-418. 
bills  of  interpleader.     [See  Iuterpleader],  419-423. 
in  aid  of  proceedings  in  bankruptcy^  423. 
in  what  courts  proceedings  will  be  restrained  by,  424. 
in  cases  of  trusts  and  mortgages,  425. 
between  partners,  426. 

to  restrain  disclosure  of  confidential  communications,  427. 
to  protect  legal  rights,  428-465. 
in  cases  of  waste.     [See  Waste],  429-434. 
in  cases  of  destructive  trespass.     [See  Trespass],  435-437. 
in  cases  of  nuisance.     [See  Nuisance],  438-443. 
in  cases  of  patent-right.     [See  Patent  Right],  444,  448,  449. 
in  cases  of  copyright.     [See  Copyright],  450,  452. 
in  cases  of  literary  property.     [See  Literary  Property],  454,  455. 
in  cases  of  trade-marks.     [See  Trade-marks],  456-458. 
in  cases  of  alienation  of  negotiable  securities,  459. 
in.  cases  of  alienation  pending  litigation,  460. 

in  cases  of  breach  of  negative  covenants.     [See  Covenants],  461-464. 
in  cases  of  corporations,  465. 
issued  under  common  law  forms  in  some  States,  14. 


INJUNCTIONS  TO  RESTRAIN  PROCEEDINGS  AT  LAW,  407-414. 
not  in  the  nature  of  writs  of  prohibition,  408. 
general  nature  of  the  jurisdiction,  409. 
equitable  titles  protected  by,  410. 
equitable  rights  protected  by,  411. 
equitable  remedies  assisted  by,  412. 
vexatious  litigation ;  election  between  remedies,  413. 
after  court  has  assumed  jurisdiction  of  cause,  414. 


INTENTION,  lyiATTERS  OF,  211. 
INTERLOCUTORY  INJUNCTIONS,  403. 


INTERPLEADER,  419-422. 

bill  of,  must  show  title  in  two  claimants,  420. 
complainants  must  claim  no  interest,  421. 
debt  or  duty  must  be  the  same,  422. 
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IOWA,  EQUITABLE  JURISDICTION  OP  THE  COURTS  IN,  15,  note. 

ITINERANT  JUSTICES,  5. 

JUDGMENT,  WHEN  IT  MAY  BE  KEPT  ALIVE  AFTER  PAYMENT, 
336. 

KENTUCKY,  COURTS  OF  CHANCERY  IN,  15,  noU. 

KING,  COULD  BE  ASSIGNEE  OF  CHOSE  INACTION,  163. 

KING^S  BENCH,  COURT  OF,  3,  5. 

LACHES,  203. 

rights  barred  by,  in  cases  of  fraud,  260. 

LATERAL  SUPPORT  TO  SOIL,  443. 

LAW,    INJUNCTIONS    TO    RESTRAIN    PROCEEDINGS    AT.     [See 
Injunctions  to  Restrain  Proceedings  at  Law],  407-414. 

LAWFUL  TRUSTS,  56. 

LEGACIES.     [See  Satisfaction],  203. 

LIENS,  28,  351-360. 

distinction  between  those  at  common  law  and  in  equity,  351. 
instances  of  equitable,  352. 
by  bills  of  exchange,  352. 
vendor*  s,  for  purchase-money,  353. 

nature  of,  354. 

how  waived,  355. 

for  and  against  whom  it  exists,  356. 
deposit  of  title  deeds,  857. 
gi  mortgages  of  personalty,  358. 

pledges,  359. 
in  aid  of  equitable  and  legal  rights,  360. 

LIMITATIONS,  APPLICABILITY   OF  STATUTE  OF,  TO  CASES  OF 
FRAUD,  203. 

LIQUIDATED  DAMAGES,  179. 

LIS  PENDENS,  274. 

LITERARY  PROPERTY,  INJUNCTIONS  TO  RESTRAIN  INFRINGE- 
MENT  OF,  454,  455. 
nature  of,  454. 
when  lost  by  publication,  455. 
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LITIGATION,  INJUNCTIONS  TO  RESTRAIN  VEXATIOUS,  413. 

LOST  INSTRUMENTS,  RELIEF  IN  CASES  OF,  177. 

LUNATICS,    NATURE  AND   ORIGIN  OF    EQUITY   JURISDICTION 
OVER,  34,  551. 
statute  of  Edward  II.  as  to,  552. 
jurisdiction  as  to,  in  the  United  States,  553. 
method  of  procedure  in  cases  of,  554. 
appointment  and  powers  of  committee  of,  555. 

MAGNA  CHARTA,  PROVISION  AS  TO  COURT  OF  COMMON  PLEAS 
IN,  4. 
forbids  justice  to  be  sold,  6. 

MAINE,  EQUITABLE  JURISDICTION  OF  THE  COURTS  IN,  15,  note. 

MANDATORY  INJUNCTIONS,  400. 

MARITAL  RIGHTS,  FRAUD  UPON,  253-255. 

MARRIED  WOMEN,  TRUSTS  FOR,  20,  96-115. 
rights  of  husband  at  common  law,  96. 
statute  of  1870  in  England,  97. 
trusts  for  sole  and  separate  use  of,  98. 
trustee  not  necessary,  99. 
no  particular  words  necessary,  100. 
power  of,  over  separate  estate,  101. 
liability  of  separate  estate,  to  engagements  of,  102. 
rules  in  United  States,  103. 
restraint  on  anticipation  by,  104.  , 

for  whom  trusts  may  be  created,  105. 
rules  in  the  United  States,  106. 
Lew  in' s  propositions,  107. 
pin-money  trusts,  108. 
wife's  equity  to  a  settlement,  109. 
how  enforced,  110. 
how  waived,  111. 
to  what  property  it  attaches,  112. 
against  whom,  113. 
in  whose  favor,  113. 
gifts  from  husband  to  wife,  114. 
contracts  for  separation,  115. 

MARRIED  WOMEN,  WHEN  BOUND   BY  ESTOPPELS  IN  EQUITY, 
293. 

MARSHALLING,  27,  340-350. 

application  in  cases  of  bankruptcy,  343. 

to  estates  of  decedents,  345. 
will  not  take  place  in  favor  of  a  charity,  350. 
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MASSACHUSETTS,   EQUITABLE   JURISDICTION  OF   COURTS    IN, 
15,  note, 

MAXIMS  IN  EQUITY,  37-48. 
no  right  without  a  remedy,  37. 
equity  follows  the  law,  88. 

vigilantibuB  non  dormientihus  aquitas  subvenit^  39. 
between  equal  equities  the  law  will  prevail,  40. 
equality  is  equity,  41. 

he  who  comes  into  equity  must  do  so  with  clean  hands,  48. 
he  who  seeks  equity  must  do  equity,  43. 
equity  looks  upon  that  as  done  which  ought  to  be  done,  44. 
between  equal  equities  priority  of  time  will  prevail,  45. 
equity  imputes  an  intention  to  fulfil  an  obligation,  46. 
equity  acts  in  personam^  47. 
equity  acts  specifically,  48. 

MERGER,  OF  MORTGAGES  SOMETIMES  PREVENTED  IN  EQUITY, 
160. 

MESNE  PROFITS,  IN  DOWER,  498. 

MICHIGAN,  EQUITABLE  JURISDICTION  OF  THE  COURTS  IN,  15, 
Twie. 

MINES,  PARTNERSHIP  IN,  520. 

MISREPRESENTATION,  IN  CASES  OF  MISTAKE,  188. 
knowledge  by  party  making,  214. 
must  be  relied  on,  215. 
must  be  material,  216. 
party  must  be  injured  by,  217. 
by  agent,  218. 

MISSISSIPPI,  COURTS  OF  CHANCERY  IN,  15,  note, 

MISTAKE,  23,  184-196. 

equitable  remedies  in  cases  of,  184. 
definition  of,  185. 

two  kinds  of,  of  law  and  of  fact,  186. 
of  law — Hunt  u.  Rousmaniere,  187. 
misrepresentation  and  surprise,  188. 
compromise  of  doubtful  rights,  189. 
of  fact — difilerent  kinds,  190. 

requisites  to,  191. 
miscellaneous  cases,  196. 

MORAL  OBLIGATIONS,  244. 
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MORTGAGE,  RIGHTS  OF  SUCCESSIVE  PURCHASERS  OF  PARCELS 
OF  LAND  COVERED  BY,  333. 

MORTGAGEE,  RIGHTS  AND  DUTIES  BETWEEN  MORTGAGOR 
AND,  157. 

MORTGAGES,  21,  149-161. 

law  of,  no  longer  peculiar  to  equity,  149. 

nature  of,  150. 

origin  of  equity  of  redemption,  150. 

nature  of  equity  of  redemption,  152. 

once  a  mortgage  always  a  mortgage,  153. 

distinction  between,  and  conditional  sales,  154: 

absolute  deed  may  be  shown  to  be  a  mortgage,  155. 

foreclosulre  suits,  156. 

to  secure  future  advances,  159. 

merger  of,  sometimes  prevented  in  equity,  160.  * 

equitable,  to  be  considered  under  liens,  161. 

of  personalty,  358. 

MORTGAGOR,  NATURE  OF  HIS  TITLE  IN  ENGLAND,  152. 
in  the  United  States,  152. 
rights  and  duties  between  mortgagee  and,  157. 

MORTMAIN,  STATUTES  OF,  134. 

NE  EXEAT,  WRIT  OF,  14,  36,  581. 

NEGATIVE  COVENANTS,  SPECIFIC  PERFORMANCE  OF,  398. 
injunctions  in  case  of  breach  of.     [See  Covbnant],  461-463. 

NEGOTIABLE  SECURITIES,  INJUNCTIONS  IN  CASES  OF  ALIEN- 
ATION OF,  429. 

NEW  HAMPSHIRE,  EQUITABLE  JURISDICTION  OF  COURTS  IN, 
15,  note, 

NEW  JERSEY,  EQUITABLE  JURISDICTION  OF  COURTS  IN,  15,  noU, 

NEW  YORK,  COURTS  OF  CHANCERY  ABOLISHED  IN,  14. 

NORTH  CAROLINA,  EQUITABLE  JURISDICTION  OF  COURTS  IN, 

15,  tyote, 

NOTICE,  25,  261-273. 

doctrine  of,  not  applicable  to  contests  between  purely  legal  titles,  261. 
applicable  to  equitable  titles,  262. 
illustration  of,  263. 
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equitable  owner  may  avail  himself  of  want  of,  264. 

extent  of  protection  afforded  by  want  of,  265. 

English  rule  as  to  time  of  notice,  266. 

rule  in  the  United  States,  267. 

actual,  268. 

constructive,  269. 

Vice-chancellor  Wigram's  division,  269. 

by  registration,  270. 

what  registration  will  amount  to,  271. 

effect  of  actual  notice  of  unregistered  conveyance,  272. 

constructive  notice  of  same,  273. 
of  equitable  assignments,  168. 

when  necessary,  168. 

to  whom  given,  168. 

authorities  in  United  States  as  to,  conflicting,  169. 

NUISANCE,  INJUNCTIONS  IN  CASES  OF,  438-443, 
remedies  at  common  law  for,  439. 

how  far  title  at  law  must  be  established  in  bills  to  enjoin  a,  440, 
different  kinds  of,  441. 
coming  to  a,  442. 

OPINION,  MATTERS  OF,  IN  RELATION  TO  FRAUD,  207. 

OREGON,  EQUITABLE  JURISDICTION  OF  THE  COURTS  IN,  15,  note, 

ORDINARY  COUNCIL,  4. 

ORDINARY  JURISDICTION  OF  THE  COURT  OF  CHANCERY,  7,  note. 

OWELTY  IN  PARTITION,  IN  EQUITY,  492. 

PARENT  AND  CHILD,  TRANSACTIONS  BETWEEN.    [See  Infant], 
•235. 

PAROL  EVIDENCE,    ADMISSIBLE   TO    ESTABLISH   RESULTING 
TRUST,  83. 
when  admissible  in  cases  of  reformation  of  written  instruments,  470. 
admissibility  of,  in  cases  of  fraud,  258.  ^ 

PAROL  VARIATIONS  OF  WRITTEN  CONTRACTS,  381. 

PASSIVE  TRUSTS,  20,  54. 

PATENT  RIGHT,  INJUNCTIONS  IN  CASES  OF,  444,  446,  448,  449. 
inspection  in  cases  of,  445. 
account  in  cases  of,  447. 
previous  trial  at  law  to  establish,  unnecessary,  449. 
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PARTITION,  82,  487-498. 

origin  of  chancery  jurisdiction  in  cases  of,  487. 

disadvantages  of  common  law  action  of,  488. 

changes  by  statute  in  the  United  States,  488. 

advantages  of  the  equitable  method,  489. 

mode  of,  in  equity,  490. 

difficulty  of  making,  no  objection  to  decree  for,  491. 

power  to  award  owelty  in  cases  of,  492. 

power  to  order  a  sale  under  statutes,  in  cases  of,  493. 

PARTNERS,  INJUNCTIONS  BETWEEN,  426. 

PARTNERSHIP,  88,  505-524. 

reason  for  equitable  remedy  in  cases  of,  505. 
nature  of  contract  of,  506. 

bills  for  account  need  not  pray  dissolution  of,  508. 
causes  of  dissolution  of,  509. 
preservation  of  property  of,  510. 
doctrine  of  conversion  as  applied  to  real  estate  of,  511. 
rule  in  England,  511. 

in  the  United  States,  512. 

qualifications  of  rule  as  to,  513. 
sale  and  account  in  cases  of,  514. 
winding  up  ofi  515. 

separate  assets  applied  to  payment  of  separate  debts,  516. 
English  rule,  1117. 

rule  in  Tucker  v,  Oxley,  518. 
eflTect  of  bankrupt  act  of  1867,  519. 
joint  and  separate  executions,  522. 
suits  between  different,  having  a  common  member,  523. 
in  case  of  mines,  524. 

PART  PERFORMANCE,  884,  385. 

PEACE,  BILLS  OP.     [See  Bills  op  Peace],  415-418. 

PENALTIES,  WHEN  EQUITY  WILL  RELIEVE  AGAINST,  178. 
discovery  which  will  subject  defendant  to,  not  compellable,  562. 

PENNSYLVANIA,  COLONIAL  COURT  OF  CHANCERY  IN,  14,  note. 
equitable  jurisdiction  of  the  courts  in,  15,  note, 

PERFORMANCE,  DOCTRINE  OF,  535-587. 
covenant  to  settle  and  subsequent  purchase,  586. 
covenant  to  pay  and  subsequent  intestacy,  537. 
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PEKPETUAL  INJUNCTIONS,  408. 

PERPETUATE  TESTIMONY,  BILLS  TO,  35,  573. 

PERPETUITIES,  133. 

PERSONAL  PROPERTY  LIMITED  IN  REMAINDER,   BILLS   QUIA 
TIMET  IN  CASES  OF,  570. 

PIN-MONEY,  TRUSTS  FOR,  108. 

PIRACY,  IN  CASES  OF  COPYRIGHT,  453. 

PLEDGES,  359. 

POWERS,   DEFECTIVE   EXECUTION  OF,   EQUITY  JURISDICTION 
IN   CASE  OF,  182,  192. 
what  defects  in  execution  of,  remedied,  193. 
for  whose  benefit,  194. 
against  whom,  195. 

POWERS,  ELECTION  IN  CASES  OF,  300. 
fraud  on,  256,  257. 

POWERS  IN  TRUST,  20,  77. 

PRECATORY  WORDS,  CREATION  OF  TRUSTS  BY,  ^20,  71. 
doctrine  in  England,  72. 
in  the  United  States  generally,  72. 
in  Pennsylvania  and  Connecticut,  72. 
what  will  create  a  trust,  73. 
are  jprma /acta  imperative,  74. 
certainty  of  the  object,  75.        ^ 
certainty  of  the  subject,  76. 

PRESUMPTIVE  TRUSTS.     [See  Resulting  Trusts],  79-90. 

PRIVATE  TRUSTS,  20. 

PROCEEDINGS  AT  LAW,  INJUNCTIONS  TO  RESTRAIN,  407-414. 

PRODUCTION  OF  DOCUMENTS,  RULI^S  AS  TO,  566. 

PROHIBITORY  INJUNCTIONS,  401. 

PROMOTERS  OF  COMPANIES,  239. 

PROSPECTUS,  FRAUD  IN,  208. 
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PUBLIC    COMPANIES,   DESTRUCTIVE    TRESPASS  BY.      [And  see 

CORPOBATIONS],  437. 

PUBLIC  OFFICES,  SALES  OF,  229. 

PUBLIC  TRUSTS,  20,  59. 

PUFFUSTG,  209. 

PURCHASER,  BONA  FIDE,  25,  171. 
plea  of,  275. 
holder  of  equitable  title  may  make  use  of  plea  of,  276. 
in  cases  of  fraud,  260. 

PURCHASER,  WHEN  HE  MAY  BE  COMPELLED  TO  TAKE,  389. 
when  he  may  elect  to  take,  390. 

PURCHASERS,  FRAUD  ON,  250,  252. 

PURPRESTURES,  443. 

q  UlA  TIMET,  BILLS,  14,  36,  568-572. 
the  general  nature  of,  568. 
examples  of,  569. 

personal  property  limited  for  life  with  remainders  over,  570. 
will  not  be  entertained  solely  to  declare  rights,  571. 
no  interference  by,  in  certain  cases  of  covenants,  572. 

RECEIVERS,  14,  36,  576-580. 

general  nature  of  the  jurisdiction  as  to,  576. 
appointment  of,  a  matter  of  discretion,  577. 

rules  as  to,  577. 
cases  in  which  court  appoints,  578. 
effect  of  appointment  of,  579. 
powers  and  duties  of,  580. 
in  partnership  cases,  510. 
in  creditors'  bills,  527. 

RE-CONVERSION,  26,  322,  325. 

may  be  by  act  of  party  or  by  act  of  law,  322, 
how  election  may  be  manifested,  323. 
by  whom  election  may  be  made,  324. 
by  operation  of  law,  325. 

REDEMPTION,  EQUITY  OF,  21,  150,  151. 
origin  of,  150. 
nature  of,  151. 
rules  as  to,  151. 
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REDUCTION  OP  DEBT,  AGREEMENT  FOR,  180.  . 

RE-EXECUTION  OP  LOST  OR  DESTROYED  INSTRUMENTS,  31,  467. 

REFORMATION,  31,  58,  468-471. 
in  cases  of  executory  trusts,  58. 
in  cases  of  fraud  and  mistake,  468. 
general  principle  in  cases  of,  469. 
admissibility  of  parol  evidence  in  cases  of,  470. 
.under  presumption  of  law,  471. 

REGISTRATION,  NOTICE  BY,  270. 
what  wiU  operate  as  notice,  271. 
effect  of  actual  notice  of  unregistered  conveyance,  272. 

RELEASE  OF  FRAUD,  259. 

RENT,  JURISDICTION  OP  EQUITY  IN  CASES  OP,  32,  504. 

REPRESENTATIONS  IN  CASES  OF  ESTOPPEL.     [.See  Fbato],  286- 
292. 

RESCISSION,  31,  472. 

RESTRAINT  OP  MARRIAGE,  GIFTS  IN,  225. 
conditions  in,  226. 
partial,  227. 

RESTRAINT  OF  TRADE,  CONTRACTS  IN,  228. 

RESULTING  TRUSTS,  OF  POUR  KINDS,  20,  79. 

purchase-money  paid  by  one,  title  taken  in  name  of  another,  80. 

requisites  to  such  a  trust,  81. 

statute  of  frauds,  82. 

parol  evidence  admissible,  83. 

advancements,  84. 

trusts  of  this  kind  abolished  in  some  States,  85. 

purchases  by  trustees  with  trust  funds,  86. 

where  trust  is  not  declared  or  fails,  87. 

where  beneficial  interest  is  not  exhausted,  88. 

exceptions  in  favor  of  charities,  89. 

conveyances  without  consideration,  90. 

in  cases  of  charities,  132. 

from  failure  of  puiposes  of  conversion,  315. 

REVERSIONERS,  BARGAINS  BY,  220. 
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SET  OFF,  27,  327. 


SOIL,  LATERAL  SUPPORT  TO,  443. 

SOLE  AND  SEPARATE  USE.    See  Sepabate  Use. 
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RHODE    ISLAND,   EQUITABLE   JURISDICTION  OF  THE   COURTS 
IN,  15,  note. 

ROMAN   LAW,    REFUSAL    OF    THE   COMMON   LAW   COURTS   TO 
ADOPT  THE  EQUITABLE,  7. 

SALE  IN  PARTITION,  493. 

SALES  OF  PUBLIC  OFFICES,  229. 

SATISFACTION,  538-540. 
of  debts  by  legacies,  538. 
of  legacies  by  legacies,  539. 
of  legacies  by  portions,  540. 
of  portions  by  legacies,  540. 

SEPARATE  DEBTS,  APPLICATION  OF  SEPARATE  ASSETS  OF 
PARTNER  TO  PAYMENT  OF,  516. 
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SEPARATE  USE. 
trusts  for,  20,  98. 
trustee  not  necessary,  99. 
no  particular  words  necessary,  100. 
power  of  married  woman  over  estate  settled  to,  101. 
liability  of  estate  to  debts  of  feme,  102.  * 

rules  in  the  United  States,  103. 
restraints  on  anticipation,  104. 
for  whose  benefit  created,  105. 
rules  in  the  United  States,  106. 
Lewin's  propositions  as  to,  107. 

SEPARATION,     CONTRACTS    FOR,    BETWEEN    HUSBAND     AND 
WIFE,  115. 
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SETTLEMENT  BY  HUSBAND  ON  WIFE,  MUST  BE  REASONABLE. 
[See  Equity  to  a  Settlement],  114. 

SHERIFFS  HELD  COUNTY  COURTS,  4. 


SOLICITOR  AND  CLIENT,  TRANSACTIONS  BETWEEN,  286. 
SPECIAL  INJUNCTION,  405. 


t 


.4' 


lii^i   i'^irii    ,i\mii^ma^^ttl^t^m^»SM  I 


|tfe-y?^?~''i's*%r-#':»'^''^l^'?<s;^'rx-'^'' 


\j»Er  r---j,v -;«-,,; 


536 


INDEX. 


SPECIFIC  PERFORMANCE,  14,  29,  861-398. 
general  nature  of,  861. 
of  contracts  for  sale  of  real  estate,  864. 
may  be  enforced  between  original  parties  and  those  who  claim  under  them, 

365. 
of  contracts  as  to  real  estate  outside  the  jurisdiction,  866. 
of  covenants  for  further  assurance,  867. 
of  contracts  as  to  personal  property,  368. 
of  contracts  when  damages  cannot  be  ascertained,  369. 
of  other  contracts,  370. 
rests  on  discretion  of  the  court,  371. 
valuable  consideration  necessary  to,  372. 
meritorious  consideration,  378. 
adequacy  of  consideration,  374.* 
performance  in  specie  must  be  necessary,  375. 
must  be  in  accordance  with  general  equitable  doctrines,  376. 
contract  must  be  mutual,  certain,  and  practicable,  377. 
purchaser  not  compellable  to  accept  doubtful  title,  378. 
other  rules  as  to  title,  880. 
of  written  contracts  with  parol  variations,  381. 
statute  of  frauds,  383. 

exceptions,  383. 
part  performance,  384. 

what  constitutes,  885. 
when  reduction  to  writing  is  prevented  by  fraud,  386. 
when  parol  contract  is  admitted  in  the  answer,  387. 
with  compensation  for  defects,  388. 
when  the  purchaser  may  be  compelled  to  take,  389. 
when  he  may  elect  to  take,  390. 
time  to  make  out  a  title  beyond  the  day,  891. 
due  diligence  required,  392. 
compensation,  Sir  Hugh  Caims's  Act,  395. 
doctrine  in  the  United  States,  896. 

parties  compelled  to  make  good  their  representations,  397. 
of  negative  covenants,  398. 
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STATED  ACCOUNT,  PLEA  OF,  485. 


STATE    SECRETS,   DISCLOSURE    OF,    CANNOT   BE    COMPELLED, 
564. 
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STATUTE  OF  FRAUDS,  AS  TO  TRUSTS,  64. 
resulting  trusts,  82. 

in  cases  of  specific  performance.     [See  Part  Performance  ;  Specific 
Performance],  384,  385. 


STATUTE  OF  USES,  53. 
SUBPCENA,  WRIT  OF,  9,  10. 
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SUBKOGATION,  27,  335-339. 
nature  of  right  of,  335. 
extent  of  doctrine  of,  337. 

8UPPLIGAV1T,  WRIT  OF,  36,  582. 

8UPPRE88I0  VERI,  21S. 

SUPREME  COURT  JUDICATURE  ACT,  1,  11. 

SURCHARGE  AND  FALSIFY,  IN  CASES  OF  ACCOUNT,  486. 

SURETY  MAY  COMPEL  A  CREDITOR  TO  MAKE  A  PROMPT  USE 
OF  REMEDIES,  339. 

SURETIES,  CONTRIBUTION  BETWEEN,  328. 

TACKING,  158. 

TENNESSEE,  COURTS  OF  CHANCERY  IN,  15,  note, 

TESTIMONY  DE  BENE  E88E,  BILLS  TO  TAKE,  567. 

TEXAS,  EQUITABLE  JURISDICTION  OF  THE  COURTS  IN,  15,  note. 

TIME  TO  MAKE  OUT  TITLE  BEYOND  THE  DAY,  391. 

• 
TITLE,  BILLS  TO  REMOVE  A  CLOUD  FROM,  575. 
defendant  need  not  discover  his  own,  561. 

nor  evidencje  thereof,  561. 
purchaser  not  compellable  to  accept  doubtful,  378.  • 

time  to  make  out,  in  cases  of  specific  performance,  391. 

TRADE,  CONDITIONS  IN  RESTRAINT  OF,  228. 

TRADE-MARKS,  INJUNCTIONS  IN  CASES  OF,  456-458. 
what  are,  457. 
colorable  imitations  of,  458. 

TRESPASS,  DESTRUCTIVE,  INJUNCTIONS  IN  CASES  OF,  435-437. 
in  cases  of  public  companies,  437. 

TRUSTS,  DEFINITION  OF,  20,  49. 
early  jurisdiction  of  chancery  as  to,  8. 
are  either  active  or  passive,  20.  ^ 

special  or  simple,  20. 
may  be  created  either  by  act  of  party  or  by  act  of  law,  20. 
express  and  implied,  20. 
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TBJJBTB— Continued. 

origin,  history,  and  general  nature  of,  4d-62/ 

distinction  between,  and  fdei  eommma^  50. 

origin  of,  51. 

early  history  of^  51. 

distinction  between,  and  a  technical  use,  53. 

history  of,  before  the  Statute  of  Uses,  52. 

after  the  Statute  of  Uses,  53. 
general  nature  of,  active  and  passive,  54. 
when  executed  by  the  statute,  55. 

by  common  law,  in  some  States,  55. 
lawful  and  unlawful,  56. 
executed  and  executory,  20,  57. 

Glenorchy  v.  Bosville,  57. 

Sackville-West «.  Homesdale,  57. 
executory  instruments  creating,  when  reformed,  58. 
public  and  private,  20,  59. 
created  by  direct  fiduciary  expressions,  68. 
averrable  at  common  law,  63. 
as  affected  by  the  statute  of  frauds,  64. 
by  what  language  created,  65. 
voluntary  dispositions ;  Milroy  v.  Lord ;  Ex  parte  Pye,  66. 

Donaldson  v.  Donaldson ;  Kekewich  v.  Manning,  67. 
for  benefit  of  creditors,  68. 

upon  meritorious  considerations  ;  Ellis  v,  Nimmo,  69. 
created  by  precatory  words,  20,  71. 
powers  in,  20,  77. 

implied.     [See  Implied  Trusts],  78-95. 
resulting.     [See  Resulting  Trusts],  20,  79-90. 
Constructive.     [See  Constructive  Trusts],  20,  91-95, 
for  married  women.     [See  Married  Women  ;   Separate  Use  ;  Pin- 

Money  ;  Equity  to  a  Settlement  ;  Gifts;  Separation],  96-115. 
for  charities.     [See  Charities],  116-184. 

TRUSTS  FOR  CHARITABLE  PURPOSES.     [See  Charities],  20, 116-134. 

TRUSTS  FOR  MARRIED  WOMEN.     [See  Married  Women  ;  Separate 
Use  ;  Equity  to  a  Settlement;  Gifts  ;  Pin-Monbt],  20,  96-115. 

TRUSTEES,  20,  135-148. 

jurisdiction  of  courts  of  equity  over,  20,  135. 

who  may  be,  136. 

corporations  may  be,  136. 

acceptance  of  trust  by,  137. 

general  duties  ofJ*138. 

conversion  of  securities  by,  139. 

deposits  by,  139. 
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TBTIBTEES—  Continued. 
inveslmenls  by,  140, 

English  rule  as  to,  140. 

rule  in  the  United  Btfttes  as  to,  141. 
TClien  chargeable  with  Interest,  142. 
disabilities  of,  148. 
compeusatloa  of,  144. 
caDnot  delegate  their  authority,  145. 
responsibility  of,  for  co-tmstees,  146. 
remedies  against,  147. 
accounts  of,  148. 
cannot  buy  at  hia  own  sale,  94. 

TRUSTEES    AND     CESTUI  QUI    TRUST,    TRANSACTIONS    BE- 
TWEEN,  837. 
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